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ADVERTISEMENT 

TO  THE  SECOND  AMERICAN  EDITION. 


THE  Editor  has  carefully  collected  the  American  and 
late  English  cases  bearing  upon  the  subjects  treated  of 
in  the  following  work,  so  far  as  they  relate  to  the 
general  principles  of  Chancery  Practice.  In  some  few 
instances  also,  where  there  exists  no  analogy  between 
the  English  practice  and  that  of  the  American  Courts, 
he  has  adverted  to  the  practice  of  some  of  the  principal 
States  of  the  Union.  In  the  main,  however,  he  has 
omitted  to  notice  the  peculiar  local  regulations,  as  tend- 
ing to  swell  the  notes  to  an  enormous  size,  as  well  as  to 
tire  the  patience  and  confuse  the  understanding  of  the 
Student.  He  submits  the  result  of  his  labours  to  the 
candor  and  indulgence  of  the  profession. 

A  table  of  cases  cited  by  the  Editor,  amounting  to 
over  two  thousand,  follows  the  table  of  cases  cited  in  the 
original  work. 

NEW  YORK,  JULY  11,  1842. 


PREFACE 


TO    THE    SECOND    ENGLISH    EDITION, 


IN  appearing  again  before  the  profession  the  author 
cannot  refrain  from  expressing  his  acknowledgments  for 
the  favourable  reception  of  the  First  Edition  of  his  Trea- 
tise on  the  Practice  of  the  Court  of  Chancery,  and  for 
the  lenity  with  which  its  faults  have  been  visited.  The 
author  has  anxiously  employed  the  interval  between  the 
publication  of  the  first  and  the  present  edition,  in  endea- 
vouring to  render  his  treatise  more  complete  and  more 
deserving  of  the  countenance  it  has  received.  With  this 
view,  the  greater  part  of  the  first  volume  has  been  en- 
tirely re-written,  so  as  to  incorporate  the  effect  of  the 
recent  orders  and  alterations  into  the  text,  and  to  present 
to  the  reader  a  correct  view  of  the  present  Practice  of 
the  Court.  Considerable  additions  have  been  made  to 
the  present  edition,  particularly  of  unreported  cases,  and 
the  arrangement  has  been  simplified.  To  render  the 
work  of  easier  reference  a  Summary  of  Contents  has 
been  prefixed  to  each  Chapter ;  a  Table  of  Cases  has 
been  added ;  and  the  Index  remodelled.  To  facilitate 
the  acquisition  of  an  important,  but  not  very  generally 
cultivated  branch  of  Practice,  the  author  has  drawn  out 
a  series  of  Tables,  showing  the  mode  of  proceeding  iu 
default  of  the  appearance  or  of  the  answer  of  &  deieu* 
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dant,  and  the  manner  in  which  decrees  and  orders  are 
enforced.  For  the  arrangement  of  these  tables  the 
author  is,  in  a  great  measure,  indebted  to  his  relative, 
Mr.  Thomas  Smith  of  the  Six  Clerks'  Office.  . 

The  author  requests  the  assistance  and  suggestions  of 
the  profession  for  the  improvement  of  his  treatise,  and 
more  particularly  solicits  their  communications  on  unre- 
ported  decisions  on  points  of  Practice. 

Six  Clerks1  Office, 
22d  Mpril,  1837. 


PREFACE 


TO  THE 


FIRST  ENGLISH  EDITION  OF  THE  FIRST  VOLUME, 


THERE  are  few  opinions  more  unfounded  than  those 
which  seek  to  throw  a  doubt  upon  the  existence  of  a  set- 
tled, well  understood,  and  uniform  course  of  practice, 
directing  and  regulating  the  proceedings  of  a  Chancery 
suit.  The  patient  and  candid  investigator  will  find  that 
the  practice  of  the  Court  of  Chancery,  founded  on  rea- 
son, has  been  faithfully  preserved  and  transmitted  by  the 
officers  of  the  Court. 

To  collect  and  preserve  the  received  opinions  of  prac- 
tical men  on  the  different  proceedings  of  a  Chancery 
suit ;  to  point  out  the  recognized  distinctions  in  proceed- 
ings of  an  apparently  similar  nature ;  and  to  lay  a  foun- 
dation for  a  digest  of  practice  to  which  the  accumulating 
experience  of  every  year  will  add  improvement  and  sta- 
bility, is  the  object  of  the  following  treatise.  Situated 
as  the  author  is  in  a  public  office  where  knowledge  on 
points  of  practice  is  called  into  daily  exercise ;  in  con- 
stant communication  with  all  the  practitioners  of  the 
Court ;  acting  himself  as  a  solicitor  by  virtue  of  his  pri- 
vilege, he  seemed  to  himself  to  possess  advantages  emi- 
nently favourable  to  such  a  design.  These  advantages 
are  mentioned  to  justify  the  undertaking,  not  to  recom- 
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mend  its  execution,  for  some  of  the  defects  of  which,  the 
author  trusts  his  other  avocations  will  plead  his  excuse. 

The  following  treatise  was  composed  from  notes  and 
memoranda  accumulated  during  an  extensive  practice  for 
the  last  ten  years.  In  order  to  render  it  of  more  autho- 
rity, the  author,  before  commencing  his  work,  carefully 
digested  the  reported  cases  on  practice  throughout 
upwards  of  seventy  volumes,  and  from  such  digest,  and 
his  previously  collected  notes  and  memoranda  the  present 
treatise  was  written.  The  source  from  whence  each 
authority  is  derived  has  been  conscientiously  acknow- 
ledged. 

Of  modern  books  of  practice  the  author  has  not  availed 
himself,  having  always  at  hand  a  readier  means  of  infor- 
mation in  the  experience  of  Mr.  Jackson,  whose  intimate 
acquaintance  with  every  subject  connected  with  the  Court 
of  Chancery,  is  only  surpassed  by  the  kindness  and 
urbanity  with  which  he  communicates  his  knowledge  to 
every  individual  who  seeks  it. 

The  Author  flatters  himself  that  the  part  of  his  treatise 
more  particularly  practical  will  be  found  accurate;  and 
he  throws  himself  upon  the  indulgence  of  the  Profession, 
if,  in  treating  upon  subjects  not  so  immediately  within 
his  province,  he  has,  in  quoting  any  of  the  numerous 
cases  cited  by  him,  either  mistaken,  or  failed  in  giving 
full  force  to  the  decision  of  the  Court. 

The  work  is  divided  into  two  Volumes.  The  first 
volume,  comprising  the  proceedings  of  a  Chancery  suit, 
before  decree,  is  subdivided  into  two  books.  The  first 
book  contains  the  mode  of  instituting  and  defending  a 
suit  in  Chancery,  giving  an  unbroken  outline  of  the  pro- 
gress of  a  cause  from  its  commencement  to  a  decree:  the 
second  book  contains  interlocutory  applications  and  other 
proceedings  incident  to  a  cause.  The  second  volume 
will  treat  of  appeals,  rehearings,  bills  of  review,  further 
directions  and  exceptions  to  the  Master's  report,  and 
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other  proceedings  subsequent  to  the  decree,  embracing 
the  different  subjects  of  inquiry  prosecuted  in  the  Mas- 
ter's office. 

The  complaints  of  authors,  of  the  irksome  duty  of  cor- 
recting the  press,  and  their  prayers  for  plenary  indulgence 
against  typographical  errors,  are  too  common  to  com- 
mand attention.  Engaged  as  the  Author  has  been  in  his 
profession,  he  fears  he  shall  have  to  draw  largely  in  this 
respect  on  the  forbearance  of  the  reader. 

He  cannot  conclude  without  expressing  his  sense  of  the 
zealous  and  friendly  assistance  of  Mr.  John  Wainewright, 
during  the  progress  of  his  treatise  through  the  press, 
from  whose  suggestions  and  corrections  he  has  derived 
the  most  essential  service. 


PREFACE 


SECOND  VOLUME  OF  THE  FIRST  ENGLISH  EDITION. 


IN  the  first  volume,  I  have  traced  the  progress  of  a 
Chancery  suit,  from  its  commencement  to  a  decree,  no- 
ticing such  interlocutory  matters  as  usually  arise  during 
that  period  of  a  cause.  The  present  volume  explains  the 
manner  in  which  a  decree  is  varied  or  corrected,  and  the 
several  proceedings  necessary  to  satisfy  the  inquiries 
directed  by  it,  and  to  bring  the  suit  to  a  conclusion.  In 
investigating  these  subjects,  I  have  been  led  to  consider 
the  course  of  proceeding  on  a  petition  of  appeal ;  or  of 
rehearing ;  on  an  appeal  to  the  House  of  Lords ;  on  a 
bill  of  review,  or  on  a  bill  in  the  nature  of  a  bill  of 
review ;  also  the  steps  necessary  to  be  taken  where  an 
issue,  a  case,  or  an  action  has  been  directed,  and  the  pro- 
ceedings of  the  most  frequent  occurrence  in  the  Master's 
office,  together  with  the  manner  in  which  a  Master's 
report  may  be  excepted  to,  or  confirmed ;  and  the  suit 
heard  on  further  directions.  To  these  I  have  added  a 
chapter  on  the  practical  part  of  the  subject  of  an  award. 

The  original  plan  of  this  work  has  been  extended,  by 
the  addition  of  an  appendix  of  Forms,  and  precedents  of 
Bills  of  Costs,  adapted  to  the  alterations  made  by  the 
New  Orders.  I  have  been  induced  thus  to  extend  my 
treatise,  at  the  request  of  several  of  my  professional 
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friends,  as  well  as  in  consideration  of  the  importance  of 
technical  accuracy,  in  many  of  the  formal  proceedings  of 
a  suit.  An  apparently  trifling  mistake  often  involves 
most  serious  results,  as,  for  example,  by  an  error  in  an 
affidavit  of  service,  a  party  may  escape  an  attachment, 
while  an  irregularity  in  the  caption  of  an  answer  may 
expose  a  defendant  to  the  consequences  of  a  contempt. 
In  selecting  the  forms,  I  have  confined  myself  chiefly  to 
those  where  accuracy  is  of  paramount  importance,  and 
where  the  adaptation  of  such  forms  to  ordinary  cases  is 
simple,  and  have  preferred  those  which  are  required  by 
solicitors  in  the  country,  as  their  facilities  for  informa- 
tion are  abridged  by  their  distance  from  the  Courts. 
With  this  view  I  have  inserted  the  forms  of  the  different 
captions  to  answers  sworn  before  commissioners  in  the 
country ;  the  returns  to  commissions  to  assign  a  guar- 
dian, or  for  the  examination  of  witnesses,  or  to  take  the 
examination  of  a  party  ;  the  headings  of  depositions  and 
examinations;  the  forms  of  affidavits  of  services  of  pro- 
cess, and  the  returns  to  writs  issuing  out  of  Chancery. 
To  secure  accuracy  in  these  forms,  I  have  submitted  them 
to  the  different  officers  of  the  Court,  whose  duty  it  is  to 
examine  into  their  correctness,  before  they  are  acted  upon. 
The  bills  of  costs  have  been  prepared  with  a  view  of 
assisting  the  junior  members  of  the  profession  in  making 
out  their  charges,  and  for  that  purpose  are  accompanied 
with  explanatory  notes.  The  kindness  of  my  professional 
friends  has  enabled  me  to  publish  several  recent  unre- 
ported  cases,  the  fidelity  of  which  may  be  relied  upon,  as 
they  have  been  abstracted  from  the  papers  in  the  cause, 
or  from  the  registrar's  book. 

In  concluding  a  work  which  has  occupied  a  consider- 
able portion  of  my  leisure  for  the  last  five  years,  it  is  not 
amongst  the  least  of  my  pleasures,  to  reflect  upon  the 
kind  assistance  which  I  have  received  from  every  branch 
of  the  profession,  and  the  facilities  which  have  been 
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afforded  me  by  all  the  officers  of  the  Court.  To  select 
individuals  is  generally  invidious,  but  I  cannot,  without 
ingratitude,  pass  over  in  silence,  and  without  acknow- 
ledgment, the  important  assistance  afforded  me  by  some 
of  rny  friends.  To  Mr.  Bedwell  and  Mr.  Walker,  I  am 
indebted  for  much  valuable  communication  on  points  of 
practice  connected  with  their  department ;  and  particu- 
larly to  Mr.  Bedwell,  for  referring  me  to  several  unre- 
ported  cases,  which  his  industry,  and  the  zealous  dis- 
charge of  the  duties  of  his  office  have  enabled  him  to 
preserve  for  the  benefit  of  the  profession.  To  Mr.  Ken- 
sit  and  Mr.  Jones,  I  am  obliged  for  information  relative 
to  the  proceedings  in  the  Master's  office.  To  the  friend- 
ship of  Mr.  John  Wainewright  I  am  indebted  for  a  repe- 
tition of  the  same  persevering  and  unremitted  assistance, 
which  he  afforded  me  during  the  progress  of  my  first 
volume  through  the  press,  and  for  many  of  the  explana- 
tory notes  added  to  the  bills  of  costs. 

I  now  submit  this  volume  to  the  indulgent  considera- 
tion of  the  profession,  fully  sensible  that  a  work  composed 
in  the  intervals  of  business  is  unequal  to  the  test  of  rigid 
criticism.  If  I  have  been  sufficiently  fortunate  to  afford 
to  the  inquiring  practitioner  the  means  of  obtaining  accu- 
rate information,  and  have  contributed  in  any  degree,  to 
establish  that  a  settled  and  uniform  course  of  practice 
directs  and  regulates  the  proceedings  of  a  chancery  suit, 
the  object  of  my  labours  has  been  attained. 

Six  Clerks'  Office, 
4th  July,  1835. 
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BOOK    I. 
CHAPTER  I. 

JURISDICTION  OF  THE  COURT  OF  CHANCERY. 

The  general  subjects  cognisable  in  a  Court  of  Equity. 

"  EARLY  in  the  history  of  our  jurisprudence,"  observes 
the  elegant  author  of  a  Treatise  on  Pleading,  "  the  admin- 
istration of  justice  by  the  ordinary  Courts  appears  to  have 
been  incomplete.  To  supply  the  defect,  the  Courts  of 
Equity  have  gained  an  establishment ;  assuming  the  power 
of  enforcing  the  principles  upon  which  the  ordinary  courts 
also  decide,  when  the  powers  of  those  courts  or  their 
modes  of  proceeding  are  insufficient  for  the  purpose ;  of 
preventing  those  principles  when  enforced  by  the  ordi- 
nary courts,  from  becoming  (contrary  to  the  purpose  of 
their  original  establishment)  instruments  of  injustice  ;  and 
of  deciding  on  principles  of  universal  justice,  where  the 
interference  of  a  Court  of  Judicature  is  necessary  to  pre- 
vent a  wrong,  and  the  positive  law  is  silent.  The  Courts 
of  Equity  also  administer  to  the  ends  of  justice  by  remov- 
ing impediments  to  the  fair  decision  of  a  question  in  other 
courts,  by  providing  for  *the  safety  of  property  in  [  *2  ] 
dispute  pending  a  litigation,  by  restraining  the  assertion 
of  doubtful  rights  in  a  manner  productive  of  irreparable 
damage,  by  preventing  injury  to  a  third  person  from  the 
doubtful  title  of  others,  and  by  putting  a  bound  to  vexa- 
tious and  oppressive  litigation,  and  preventing  unnecessary 
multiplicity  of  suits ;  and  without  pronouncing  any  judg- 
ment on  the  subject,  by  compelling  a  discovery  which 
may  enable  other  courts  to  give  their  judgment ;  and  by 
preserving  testimony  when  in  danger  of  being  lost  before 
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the  matter  to  which  it  relates  can  be  made  the  subject  of 
judicial  investigation."(l) 

In  Chancery  there  are  two  courts ;  the  one  Ordinary, 
which  proceeds  according  to  the  laws  and  statutes  of  the 
realm,  called  the  Petty-bag  side,  and  which  has  been  a 
court  time  out  of  mind ;  the  other  Extraordinary,  which 
proceeds  according  to  the  rules  of  equity,(2)  and  which 
also  is  a  court  of  great  antiquity.(3)[a]  This  treatise  is 
confined  entirely  to  the  Extraordinary  or  Equity  side  of 
the  court. 

The  subjects  upon  which  a  Court  of  Equity  more  par- 
ticularly adjudicates,  have  been  comprised  under  the  fol- 
lowing heads : — All  covins,  frauds,  and  deceits  for  which 
there  is  no  remedy  by  the  ordinary  course  of  law ;  2dly, 
accidents ;  and  3dly,  breach  of  trust  and  confidence.(4) 
They  have  also  been  classed  under  the  heads  of  accident 
and  mistake,  account,  fraud,  infants,  specific  performance 
of  agreements,  and  trusts.(5) 

In  administering  relief  the  Court  of  Chancery  has  fre- 
quently to  unravel  a  long  chain  of  fraud,  and  by  a  compre- 
hensive decree  to  counteract  the  unjust  consequences 
which  have  arisen  or  may  arise  from  it ;  to  investigate 
accounts,  frequently  complicated,  between  persons  who 
employ  all  their  art  to  perplex  and  resist ;  to  enforce  agree- 
[  *3  1  ments  for  *the  conveyance  or  transfer  of  property 
in  which  many  persons  are  interested,  and  long  examina- 
tions of  title  are  necessary ;  to  compel  the  correction  of 
mistakes  by  which  rights  have  been  acquired  according  to 
the  strict  letter  of  the  common  law,  but  contrary  to  justice ; 
to  administer  a  large  property  encumbered  with  debts,  and 
involved  in  various  difficulties,  and  to  draw  out  a  surplus 
to  be  distributed  according  to  the  complicated  rights  of 
creditors,  and  various  other  claimants.(G) 

(1)  Mit.  PI.  3.  (2)  1  Eq.  Ca.  Ab.  127.  (3)  2  Com.  Dig.  206. 

(4)  1  Eq.  Ca.  Ab.  130.      (5)  Madd.  Ch.  P.  21.  (6)  Chan.  Com.  Rep.  p.  9. 

[a]  The  only  form  in  which  equity  jurisdiction  is  administered  in  America,  is  that 
embraced  in  the  second  division  referred  to  in  the  text— the  Extraordinary  Court, — 
which  proceeds  according  to  the  rules  of  equity. 

The  history  of  this  branch  of  the  powers  of  the  Court  of  Chancery  in  England, 
involves  much  curious  learning.  The  precise  period  of  its  origin  is  a  matter  of  great 
uncertainty.  Lord  Coke  contends,  that  the  office  of  Chancellor  existed  in  the  times  of 
the  British  and  Saxon  kings  ;  although,  as  late  as  the  reign  of  Edward  I.,  the  chancery 
Was  merely  a  public  office,  consisting  of  the  chancellor  and  certain  clerks  whose  pro- 
vince it  was  to  grant  the  king's  writ  to  such  subjects  as  required  it  upon  petition. 
These  complaints  were  submitted  to  the  Chancellor,  (generally  an  ecclesiastic,)  who 
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The  Court  of  Chancery  possesses  a  power  by  injunction 
of  restraining  parties  from  proceeding  in  courts  of  law. 
In  some  cases  this  jurisdiction  is  exercised  even  after  a 
verdict  at  law,  as  where  the  plaintiff  knew  the  fact  of  his 
own  knowledge  to  be  otherwise  than  what  the  jury  found, 
and  the  defendant  was  ignorant  of  it  at  the  trial  ;(1)  or 
where  the  defendant  might  have  properly  defended  him- 
self, as  in  case  of  a  receipt  from  the  plaintiff  at  law  being 
found  after  verdict. (2) [a] 

(1)  Williams  v.  Lee,  2  Atk.  223.  (2)  Gainsborough  v.  Gifford,  2  P.  W.  425. 

heard  them  on  behalf  of  the  king,  and  applied  what  he  conceived  the  principles  of  equity 
to  their  determination.  Down  to  this  period,  however,  nothing1  is  said  in  the  books  of 
the  equitable  jurisdiction  of  the  Court  of  Chancery  ;  nor  does  it  appear  to  have  been 
considered  as  separately  established,  until  the  time  of  Edward  III.,  when  uses  of  land 
were  introduced ;  and  notwithstanding  the  disapprobation  of  the  courts  of  law,  were 
regarded  as  fiduciary  trusts,  which  the  Chancellor,  as  keeper  of  the  king's  conscience, 
was  bound  to  enforce.  For  this  purpose,  Waltham,  bishop  of  Salisbury,  and  chancellor 
to  Richard  II.,  gave  a  forced  construction  to  the  statute  of  Westm.  2,  13  Edw.  I.,  c.  24, 
(by  which,  when  in  one  case  a  writ  should  be  found  in  chancery,  and  in  a  like  case, 
falling  under  the  same  right,  and  requiring  the  like  remedy,  no  precedent  of  a  writ  could 
be  found,  the  clerks  of  chancery  were  required  to  agree  in  forming  a  new  one,)  and 
devised  the  writ  of  subpoena,  returnable  in  the  Court  of  Chancery  only,  to  make  the 
feoffee  to  uses  accountable  to  his  cestui  que  use. 

Having  thus  succeeded  in  acquiring  jurisdiction  of  matters  not  within  the  strict  scope 
of  its  powers,  the  chancery  at  length  assumed  cognizance,  by  means  of  fictitious  sugges- 
tions, of  other  matters,  over  which,  till  then,  common  law  jurisdiction  had  alone  been 
used  and  recognized.  This  led  to  the  memorable  contest  between  the  Court  of  Chancery 
and  the  courts  of  common  law,  and  to  the  resistance  of  the  latter,  to  what  they  deem- 
ed a  subtle  and  unwarrantable  encroachment  upon  their  jurisdiction.  This  controversy 
continued  with  unabated  virulence,  until  the  time  of  Lord  Ellesmere,  in  1616,  when  the 
celebrated  dispute  arose  between  those  jurisdictions,  set  on  foot  by  Sir  Edward  Coke, 
then  chief  justice  of  the  King's  Bench,  whether  a  court  of  equity  could  give  relief 
against  a  judgment  at  common  law.  This  contest  was  so  warmly  carried  on,  that 
indictments  were  preferred  against  the  suitors,  the  solicitors,  the  counsel,  and  even 
against  a  master  in  chancery,  for  having  incurred  a  preemumre,  by  questioning,  in  a 
court  of  equity,  a  judgment  in  the  Court  of  King's  Bench,  although  obtained  by  gross 
fraud  and  imposition.  The  matter  was  at  length  brought  before  the  king,  who  referred 
it  to  his  counsel  learned  in  the  law,  for  their  advice,  and  upon  their  strong  recommenda- 
tion, sustained  the  newly  assumed  jurisdiction  of  the  Court  of  Chancery.  To  this  deci- 
sion Lord  Coke  submitted,  although  it  led,  soon  afterwards,  to  his  suspension,  and  finally 
to  his  removal  from  office. 

Lord  Ellesmere  was  succeeded  by  Lord  Bacon,  who  reduced  the  practice  and  juris- 
diction  of  the  Court  of  Chancery  to  a  more  perfect  system,  which  was  acted  upon, 
although  not  materially  improved,  by  his  successors,  down  to  the  time  of  Lord  Notting- 
ham, who  has,  with  propriety,  been  styled  the  father  of  equity.  Graham  on  Jurisdic- 
tion, 342—344. 

Ever  since  the  time  of  Lord  Nottingham,  under  the  guidance  of  the  ablest  jurists  in 
England,  this  jurisdiction  has  been  administered,  in  that  country,  with  an  adaptation  no 
less  singular  than  perfect,  to  the  wants  incident  to  an  exclusive  common  law  jurisdiction  ; 
and  its  principles  and  forms  of  administration  have  been  introduced  into  the  federal 
judiciary  system,  and  into  all  the  states  of  the  Union,  excepting  Pennsylvania,  either  by 
the  creation  of  courts  of  equity,  or  by  investing  the  common  law  courts  with  equity 
powers.  For  an  able  and  perspicuous  examination  of  this  subject,  the  student  is  referred 
Mr.  Laussat's  edition  of  Fonblanque's  Equity,  arid  to  the  Introduction  to  Barbour  and 
Harrington's  Equity  Digest. 

[a]  Where  no  circumstances  of  surprise,  accident  or  fraud  appear  to  have  intervened, 
to  prevent  a  party  from  having  a  full  hearing  at  law,  upon  the  points  which  form  the 
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But  it  appears  that  this  court  will  not  set  aside  a  sale 
under  an  execution,(l)  unless  a  case  of  fraud  should  arise 
which  could  not  be  relieved  against  by  the  courts  of  law. 

The  Court  of  Chancery  has  no  jurisdiction  to  set  aside 
a  will  touching  real  estate  for  fraud  or  imposition  ;•  the 
question  must  first  be  tried  at  law,  on  devisavii  vel  non, 
being  matter  proper  for  a  jury  to  inquire  into.(2) 

In  treating  on  the  jurisdiction  of  this  court,  writers  are 
accustomed  to  confine  its  exercise  "  to  the  person  and  not 
to  the  thing ;"  but  the  introduction  of  the  writs  of  seques- 
tration and  of  assistance,  and  the  powers  conferred  by 
recent  enactments  of  transferring  land  and  stock  appear 
[  *4  ]  to  *have  raised  so  many  exceptions  as  to  destroy 
the  value  of  the  rule. 

The  persons  of  foreigners  are  subject  to  the  authority 
of  this  court  while  they  remain  in  England,  but  not  longer ; 
but  the  power  which  the  court  possesses  over  the  personal 
property  of  the  subject,  extends  to  property  remaining  in 
this  country,  belonging  to  foreigners,  although  their  per- 
sons are  out  of  its  reach.(3)[a] 

(1)  Stratford  v.  Tvvynam,*  Jac.  418. 

(2)  Decreed  by  the  House  of  Lords,  1  Eq.  Ca.  Ab.  133..  (3)  Anon.  1  Atk.  19. 

ground  of  bis  application  to  the  court  of  equity,  an  injunction  will  not  be  granted.  Hol- 
ding v.  Holding,  1  Murph.  10. 

It  must  be  a  very  special  case,  which  will  authorize  a  court  of  chancery  to  interfere, 
to  relieve  a  party,  against  whom  a  judgment  has  been  recovered,  who  had  a  perfect 
defence  at  law,  of  which  he  neglected  to  avail  himself  there.  Campbell  v.  Morrison,  7 
Paige,  157.  See  also  Mayo  v.  Winfree,  2  Leigh,  370  ;  Miller  v.  Wetmore,  2  Root,  488 ; 
Stothart  v.  Burnet,  Cook,  418 ;  Peters  v.  Prevost,  1  Paine,  64  ;  Collins  v.  Farquar,  4  Litt. 
154  ;  Lucas  v.  Bank  of  Darien,  2  Stew.  280;  Pennebaker  v.  Watham,  2  A.  K.  Marsh. 
318;  Hardwick  v.  Forbes,  1  Bibb,  212;  Faulkner  v.  Harwood,  6  Rand.  125;  Murray 
v.  Graham,  6  Paige,  622. 

Where  the  complainant  has  a  perfect  defence  at  law,  to  a  suit  instituted  against  him 
there,  if  the  allegations  in  his  bill  are  true,  the  court  of  chancery,  although  it  has  con- 
current jurisdiction  with  the  court  of  law  in  relation  to  the  subject  of  the  suit,  will  not 
grant  a  preliminary  injunction,  for  the  mere  purpose  of  obtaining  exclusive  jurisdiction  of 
the  case.  To  entitle  the  complainant  to  a  preliminary  injunction  in  such  a  case,  to  stay 
the  proceedings  in  a  court  of  law,  he  must  show,  by  his  bill,  that  some  injustice  would 
be  done  him,  or  that  he  would  be  deprived  of  some  legal  or  equitable  right,  if  his  adver- 
sary be  permitted  to  proceed  in  the  suit  at  law.  Mitchell  v.  Oakley,  7  Paige,  68. 

If  a  party  comes  into  chancery,  to  obtain  relief,  on  the  ground  that  he  has  not  an 
adequate  remedy  at  law,  he  must  satisfy  this  court  that  his  claim  to  relief  is  just  and 
equitable,  or  it  will  not  interfere  in  his  behalf.  Wolcolt  v.  Sullivan,  6  Paige,  117. 

The  court  of  chancery  will  not  refuse  to  take  jurisdiction  of  a  suit,  although  the  com- 
plainant has  a  perfect  remedy  at  law,  if  both  parties  agree  to  submit  the  case  to  the 
iurisdiction  of  the  court,  without  objection  as  to  jurisdiction.  Bank  of  Utica  v.  City  of 
IHica,  4  Paige,  399 ;  Wiswall  v.  Hall,  3  Paige,  313;  Hawley  v.  Cramer,  4  Cowen,  717. 

[a]  It  is  a  well  settled  principle  of  equity,  that  jurisdiction  may  be  upheld,  whenever 
the  parties,  or  the  subject,  or  such  portion  of  the  subject  as  is  within  the  jurisdiction, 
are  such  that  an  effectual  decree  can  be  made  and  enforced,  so  as  to  do  justice.  As 

*  Eng.  Chan.  Reps.  iv.  193. 
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This  court  has  power  to  remove  coroners  where  they 
misbehave  or  live  out  of  the  county.(l) 

(1)  Anon.  3  Atk.  184. 

where  the  complainant,  a  citizen  of  the  state  of  New  York,  being  at  Havana,  made  a 
contract  with  the  defendant  A.,  there,  a  Spanish  subject,  for  lands  in  Alabama,  upon 
which  partial  payments  were  made,  and  partial  conveyances  executed,  and  the  defen- 
dant A.  sent  a  conveyance  for  some  part  of  the  lands  to  the  defendant  T.,  his  agent  in 
New  York,  to  be  delivered  on  payment  of  a  certain  sum  claimed,  which  sum  was  more 
than  the  complainant  admitted  to  be  due  :  upon  a  hill  for  an  account,  both  of  payments 
made  and  of  lands  to  be  conveyed  under  the  contract,  and  to  restrain  the  defendant  from 
withdrawing  the  deed  out  of  the  jurisdiction,  and  for  relief;  field,  by  Chancellor  Sanford, 
that  the  court  of  chancery  in  New  York  had  jurisdiction  to  enforce  the  contract.  Ward 
v.  Arredondo,  Hopk.  213 ;  S.  C.  1  Paine,  41U. 

Chancery  has  jurisdiction  to  enforce  the  performance  of  contracts  made  in  a  foreign 
country ;  not  only  where  the  party  proceeded  against  is  domiciled  here,  but  also  where 
he  is  a  foreigner,  if  he  be  within  the  jurisdiction  of  the  court  at  the  lime  of  the  service 
upon  him ;  and  if  the  person  of  the  defendant  be  within  its  jurisdiction,  the  court  has 
jurisdiction  as  to  his  property  situated  without  such  jurisdiction;  and  that  jurisdiction 
is  exercised  by  compelling  the  defendant  either  to  bring  the  property  in  dispute  within 
the  jurisdiction  of  the  court,  or  to  execute  such  a  conveyance  or  assignment  thereof,  as 
will  be  sufficient  to  vest  in  the  grantee  or  assignee  the  legal  title  as  well  as  the  posses- 
sion of  the  property,  according  to  the  laws  of  the  place  where  the  property  is  situated. 
Mitchell  v.  Bunch,  2  Paige,  606.  So,  where  a  party  is  within  the  jurisdiction  of  the 
court,  and  the  court  acquires  jurisdiction  of  his  person,  it  may,  although  the  subject- 
matter  of  the  suit  is  situated  elsewhere,  compel  him  by  injunction  and  attachment,  to 
desist  from  commencing  a  suit  at  law,  either  in  this  state  or  in  any  foreign  jurisdiction ; 
and  may  also,  in  the  same  manner,  compel  him  to  execute  a  conveyance  or  a  release,  in 
such  form  as  is  necessary  to  transfer  the  legal  title  to  the  property  in  question,  according 
to  the  laws  of  the  country  where  the  same  is  situated,  or  as  will  be  sufficient  to  bar  an 
action  in  any  foreign  tribunal.  It  will  not,  however,  by  injunction  restrain  a  suit  or 
proceeding  previously  commenced  in  a  court  of  a  sister  state,  or  in  any  of  the  federal 
courts.  Mead  v.  Merritt,  2  Paige,  402. 

The  court  of  chancery  inVirginia,  upon  this  principle,  decided,  that  it  had  jurisdic- 
tion to  decree  a  conveyance  of  lands  lying  in  an  adjoining  state ;  for  although  it  could 
not  award  a  sequestration  against  those  lands  in  execution  of  the  decree,  it  might  award 
an  attachment  against  the  person  of  the  defendant  for  a  contempt  in  refusing  to  perform 
the  decree.  Farley  v.  Shippen,  Wythe,  135.  See  also  Guerrant  v.  Fowler,  1  Hen.  & 
Munf.  5  ;  Massie  v.  Watts,  6  Cranch,  148. 

In  Kentucky,  where  a  decree  is  to  affect  land  directly,  as  in  a  suit  for  partition  or 
dower,  the  court  only  of  the  county  or  district  where  the  land  lies  has  jurisdiction  ;  but 
where  the  decree  affects  only  the  person  of  the  defendant,  as  for  a  conveyance  of  land 
pursuant  to  agreement,  or  damages,  the  decree  may  be  pronounced  by  any  court  having 
cognizance  of  the  subject.  Dunn  v.  M'Millen,  1  Bibb,  410;  Austin  v.  Bodley,  4  Mon- 
roe, 436;  Walker's  Ex'rs.  v.  Ogden,  1  Dana,  253.  But  to  give  jurisdiction,  either  the 
thing  to  be  acted  on,  or  the  person  of  the  defendant  must  be  within  the  district.  Brown 
v.  M'Kee,  1  J.  J.  Marsh.  474.  And  where  property  has  been  brought  into  this  state,  from 
another  state,  while  a  suit  was  there  pending  as  to  the  right  to  it,  and  which  has  been 
there  determined,  a  court  in  any  county  here  in  which  the  property  or  any  part  of  it, 
and  any  proper  defendants  are  found,  may  take  jurisdiction  to  carry  out  the  object  of 
the  foreign  suit,  and  may  bring  before  it  all  necessary  parties.  Fletcher  v.  Ferrell,  9 
Dana,  380. 

In  North  Carolina,  where  A.,  by  his  will  executed  there,  appointed  four  executors, 
two  of  whom  resided  in  Tennessee,  and  devised  to  his  nephews  and  nieces  certain  lands 
in  Tennessee,  directing  his  executors  previous  to  a  division  of  these  lands  among  the 
devisees,  to  raise  therefrom  such  sum  as  would  be  sufficient  to  pay  all  his  debts,  and  the 
rest  of  his  property  he  directed  his  executors  to  sell,  and  the  money  arising  therefrom, 
he  bequeathed  to  the  complainant: — on  a  bill  filed  against  the  executors  and  devisees, 
showing  that  the  acting  executor  in  North  Carolina  had  applied  a  portion  of  the  com- 
plainant's residue  in  payment  of  the  testator's  debts,  and  praying  that  the  lands  charged 
might  be  sold  and  she  be  reimbursed;  it  was  held,  that  as  the  lands  were  without  the 
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A  court  of  equity  has  no  jurisdiction  to  relieve  a  plain- 
tiff against  a  judgment  at  law,  where  the  case  in  equity 
proceeds  upon  a  ground  equally  available  at  law  and  in 
equity,  but  the  plaintiff  must  establish  some  special  equita- 
ble ground  for  relief.(l) 

This  court  has  power  to  grant  an  injunction  to  restrain 
the  defendants  from  suing  in  Ireland.(2) 

(1)  Harrison  v.  Nettleship,*  2  M.  &  K.  423. 

(2)  Portarlington  v.  Soulby,b  3  M.  &  K.  104. 

limits  of  North  Carolina,  no  decree  could  be  made  against  the  acting  executor  there  or 
to  sell  those  lands.  Blount  v.  Blount,  1  Hawks,  365. 

In  Maryland  also,  where  the  defendant  is  within  the  state,  and  the  land  or  other  pro- 
perty is  beyond  its  limits,  although  the  proceeding  is  in  rem,  the  court  of  chancery  has 
jurisdiction.  To  enforce  a  remedy  in  such  a  case,  the  decree  may  be  in  personam,  to 
recover  the  possession  of  the  thing  disputed.  And  where  the  property  has  been  removed 
from  the  state  and  the  defendant  resides  out  of  its  limits,  his  appearance  to  the  suit,  and 
answer  to  the  bill  for  the  purpose  of  contesting  its  merits,  is  a  waiver  of  any  objection 
to  the  jurisdiction  of  the  court,  although  in  his  answer  he  excepts  to  it.  Carroll  v.  Lee, 
3  Gill  &  Johns.  504.  See  also  as  to  this  latter  point,  Hunts  v.  Clay,  Litt.  Sel.  Cas.  26. 

In  no  case,  however,  can  a  subpoena  be  served  upon  a  defendant  in  another  state  or 
country.  But  where,  in  such  case,  the  court  has  jurisdiction  of  the  subject-matter  of  the 
suit,  the  defendant,  who  is  beyond  the  limits  of  the  state,  voluntarily  appears,  and 
answers,  or  by  an  agreement  in  writing  accepts  the  service  of  the  subpoena  as  regular, 
he  cannot  afterwards  object  to  the  regularity  of  the  proceedings  founded  upon  such 
service.  Dunn  v.  Dunn,  4  Paige,  425  ;  Hunts  v.  Clay,  Litt.  Sel.  Ca.  26. 

See  also,  on  this  subject,  1  Dan.  Ch.  Pr.  257—283. 

a  Eng.  Chan.  Reps.  viii.  65.  b  Eng.  Chan.  Reps.  viii.  298. 


CHAPTER  II. 

JUDGES  AND  OFFICERS  OF  THE  COURT  OF  CHANCERY.[fl] 

The  Judges  who  preside,  5.  The  Lord  Chancellor,  5.  The  Master  of  the  Rolls,  6.  The 
Vice  Chancellor,  8.  Commissioners,  9.  The  Masters  in  Ordinary,  9.  Reference  to 
the  Masters«under  3  &  4  Will.  4,  14.  Clgrks  of  the  Masters  in  Ordinary,  17.  The 
clerk  of  the  Public  Office,  18.  Masters  in  Chancery  Extraordinary,  19.  Accountant 
General,  22.  Provision  for  framing1  Orders  to  be  acted  upon  by  Accountant  General, 
28.  The  clerks  to  the  Accountant  General,  30.  The  Registrars  and  their  Clerks,  31. 
The  Master  of  the  Reports  and  Entries,  36.  Clerk  of  Affidavits,  39.  Subpoena 
office,  39.  Bagbearer,  40.  Examiners,  40.  Six  Clerks,  42.  Sworn  Clerks  and 
Waiting  Clerks,  43.  The  Duties  of  the  Sworn  Clerks,  44.  Keeper  of  the  Records  in 
the  Tower,  51.  Principal  Secretary  to  the  Lord  Chancellor,  51.  Lord  Chancellor's 
Secretary  of  Decrees  and  Injunctions,  53.  The  Sergeant  at  Arms,  53.  Messenger 
attending  the  Court,  53.  Deputy  of  the  Warden  of  the  Fleet,  54.  Chief  Secretary 
of  the  Master  of  .the  Rolls,  54.  Under  Secretary  of  the  Master  of  the  Rolls,  55.  Secre- 
tary of  causes  at  the  Rolls,  57.  Secretar}'  of  Decrees  and  Injunctions  at  the  Rolls,  57. 
Keeper  of  the  Records  in  the  Rolls  Chapel,  58.  Secretary  to  the  Vice  Chancellor,  58. 

THE  LORD  CHANCELLOR, 

THERE  are  three  Judges  who  preside  and  administer 
justice  in  the  Court  of  Chancery : — the  Lord  Chancellor, 
the  Master  of  the  Rolls,  and  the  Vice  Chancellor.  The 
Lord  Chancellor  fills  the  highest  judicial  character  in  the 
kingdom ;  he  is  also  a  Privy  Counsellor  and  Prolocutor  of 
the  House  of  Lords,  as  well  as  Patron  of  the  King's  Liv- 
ings under  a  certain  value  per  annum  in  the  King's 
Book,(l)  besides  fulfilling  a  variety  of  duties,  which  it  is 
beyond  the  object  of  this  treatise  even  to  touch  upon.  He 
is  not  appointed  by  patent,  but  by  the  seals  being  delivered 
to  him. (2)  The  Chancellor  *and  Keeper  of  the  [  *6  ] 
Great  Seal  seem  but  different  words  or  titles  to  express 

(1)  1  Madd.  Ch.  P.  2.  (2)  Wyatt,  P.  R.  102. 

[a]  The  whole  of  this  chapter,  extending  to  post,  p.  58,  inclusive,  is  peculiarly  local 
in  its  character.  An  attempt,  by  annotation,  to  present  a  view  of  the  local  organizations 
of  the  various  courts  exercising  Chancery  powers,  throughout  the  United  States,  would 
be  inconvenient  and  unprofitable.  For  this  information  the  student  is  referred  to  the 
Constitution  and  Acts  of  Congress  of  the  United  States,  and  to  the  Constitutions  and 
Statutes  of  the  several  States. 

It  may  not  be  amiss,  however,  in  connection  with  the  text,  to  remark,  that  by  an  act 
of  Parliament,  passed  October  5,  1841,  the  jurisdiction  of  the  Court  of  Exchequer,  as  a 
Court  of  Equity,  has  been  abolished,  from  and  after  the  15th  of  October,  1841,  and  such 
jurisdiction  transferred  to  the  Court  of  Chancery.  In  reference  to  this  change,  two  addi- 
tional judges  have  been  created  to  assist  in  the  discharge  of  the  judicial  functions  of  the 
Lord  Chancellor,  to  hold  during  good  behaviour,  and  to  be  denominated  Vice  Chancellors^ 
The  act  will  be  found  in  5  Lond,  Jurist,  915-924. 


6         JUDGES  AND  OFFICERS  OF  THE  COURT  OF  CHANCERY. 

the  same  office,  for  by  5  Eliz.  c.  18,  their  office  and  power 
are  declared  to  be  in  all  respects  the  same.(l) 

The  Lord  Chancellor  in  respect  of  lunacy,  acts  as  a 
commissioner  under  a  signet  to  take  care  of  lunatics,  and 
it  is  not  of  necessity  that  the  Great  Seal  has  made  that 
appointment.  (2) 

All  matters  determinable  by  the  Chancellor  in  the  Court 
of  Chancery  may  be  classed  under  one  or  other  of  the 
following  heads : — 1  st,  the  Common  Law  Jurisdiction — 
2d,  The  Equity  Jurisdiction — 3d,  The  Statutory  Jurisdic- 
tion— 4th,  The  specially  Delegated  Jurisdiction.(3)  This 
treatise  is  confined  to  that  class  which  treats  of  the  Equity 
Jurisdiction. 

Every  subject  for  equitable  adjudication,  whether  pre- 
sented forbearing  in  the  form  of  a  petition  or  a  motion,  an 
appeal  or  an  original  hearing,  is  open  to  the  decision  of 
the  Lord  Chancellor ;  but  of  late  years,  owing  to  the  pres- 
sure of  business  and  the  number  of  appeals,  both  in  his 
own  Court,  and  at  the  House  of  Lords ;  the  Lord  Chan- 
cellor seldom  hears  original  causes. 

MASTER  OF  THE  ROLLS. 

The  office  of  Master  of  the  Rolls  is  as  ancient  as  the 
Court  itself.(4) 

The  Master  of  the  Rolls  hears,  determines,  and  makes 
decrees  and  orders  in  all  causes  arid  matters  belonging  to 
the  jurisdiction  of  the  Court  of  Chancery,  which  the  suitors 
think  proper  to  bring  before  him,  with  the  exception  speci- 
fied in  the  statute  3  Geo.  2,  c.  30.  That  exception  is,  of 
"Orders  and  Decrees  of  such  nature  or  kind  as,  according 
to  the  course  of  the  said  Court,  ought  only  to  be  made  by 
the  Lord  Chancellor,  Lord  Keeper,  or  Lords  Commis- 
sioners of  the  Great  Seal  for  the  time  being." 

The  Master  of  the  Rolls  has,  by  his  Patent,  the  keeping 
of  the  Records  of  Chancery ;  the  immediate  care  and 
custody  of  which  is  committed  to  subordinate  officers.(5) 

(1)  Wyatt,  P.  R.  102.  (2)  Dick.  552. 

(3)  Mad.  Ch.  P.  (4)  2  Com.  Dig.  208. 

(5)  Rep.  7.  The  Commissioners'  Report  for  examining  into  the  Duties,  &c.  of  the 
Officers  of  the  Court  of  Chancery,  dated  9th  April,  1816,  is  cited  generally  on  the  sub- 
jectofsuch  duties,  and  the  officers  are  classed  according  to  the  arrangement  used  by  the 
Commissioners. 


JUDGES  AND  OFFICERS  OF  THE  COURT  OF  CHANCERY.          7 

Before  the  passing  of  the  Act  3  &  4  Will.  4.  c.  94,  the 
Master  of  the  Rolls  did  not  hear  motions,  pleas,  or  demur- 
rers, in  his  Court,  and  whatever  was  presented  for  his 
decision  other  than  the  hearing  of  causes,  was  brought 
before  him  by  petition.  By  24th  sec.  of  that  statute,  it  is 
enacted,  "  That  it  shall  be  lawful  for  the  Master  of  the 
Rolls  for  the  time  being,  and  he  is  hereby  required  to  hear 
and  determine  all  such  motions  arising  in  causes  depend- 
ing in  the  High  Court  of  Chancery  as  shall  be  duly  made 
before  him  according  to  the  usage  and  practice  of  making 
motions  in  causes  before  the  Lord  Chancellor,  arid  to  hear 
and  determine  all  such  pleas  and  demurrers  filed  in  causes 
depending  in  the  High  Court  of  Chancery  as  shall  be  duly 
set  down  for  hearing  before  him ;  and  that  all  orders  made 
by  the  said  Master  of  the  Rolls  for  the  time  being  upon  the 
hearing  of  such  motions,  pleas,  and  demurrers  respectively 
shall  be  deemed  and  taken  to  be  respectively  valid  orders 
of  the  High  Court  of  Chancery ;  subject  nevertheless  in 
every  case  to  be  discharged,  reversed,  or  altered  by  the 
Lord  Chancellor  for  the  time  being." 

The  office  of  Master  of  the  Rolls,  unlike  that  of  the 
Vice  Chancellor,  partakes  in  its  nature  of  a  distinct  juris- 
diction, and  the  suitor  may  elect  whether  he  will  have  his 
cause  heard  and  decided  before  the  Lord  Chancellor  or 
the  Master  of  the  Rolls. 

VICE  CHANCELLOR. 

*By  the  statute  53  Geo.  3,  c.  24,  the  office  of  Vice  [  8*  ] 
Chancellor  of  England  was  created ;  and  his  duties  and 
his  salary  are  therein  prescribed. 

His  duties  are  to  hear  and  determine  all  causes,  matters 
and  things,  which  shall  be  at  any  time  depending  in  the 
Court  of  Chancery  of  England,  either  as  a  Court  of  Law 
or  as  a  Court  of  Equity,  or  incident  to  any  ministerial 
office  of  the  said  Court,  or  which  have  been  or  shall  be 
submitted  to  the  jurisdiction  of  the  said  Court,  or  of  the 
Lord  Chancellor,  Lord  Keeper  or  Lords  Commissioners 
for  the  custody  of  the  Great  Seal  for  the  time  being,  by  the 
special  authority  of  any  Act  of  Parliament,  as  the  Lord 
Chancellor,  Lord  Keeper  or  Lords  Commissioners  for  the 
custody  of  the  Great  Seal  shall  from  time  to  time  direct. 

By  sect.  3,  the  Vice  Chancellor  is  to  sit  for  the  Lord 
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Chancellor  in  his  absence,  or  in  a  separate  Court  at  the 
same  time  that  the  Lord  Chancellor  is  sitting.  The  Vice 
Chancellor  has  no  jurisdiction  under  11  Geo.  4,  and  1  W. 
4,  c.  60,  in  cases  of  lunatics,  trustees,  or  mortgagees,  be- 
yond directing  the  reference  in  the  first  instance.(l) 

By  sect.  8,  the  Vice  Chancellor  is  to  be  paid  as  therein 
directed  for  his  salary,  the  net  yearly  sum  of  five  thou- 
sand pounds,  free  from  taxes.  This  was  afterwards  raised 
to  six  thousand  pounds  per  annum  by  &  Geo.  4,  c.  84. 

By  53  Geo.  3,  c.  24,  s.  13,  the  Vice  Chancellor  is  pre- 
cluded from  taking,  receiving  or  demanding  any  fee  or 
reward  whatsoever,  over  and  above  the  salary  before 
directed  to  be  paid,  for  or  in  respect  of  any  business  which 
shall  be  done  by  him  or  his  officers  by  virtue  of  the  powers 
and  authorities  given  by  the  said  Act.(2) 

[    *9    ]  ^COMMISSIONERS. 

In  the  absence  of  any  of  the  Equity  Judges,  sometimes 
a  Commission  is  addressed  to  the  then  puisne  Judges,  and 
the  then  Masters,  authorising  any  three  of  them,  of  whom 
a  Judge  is  to  be  one,  to  transact  the  business  of  the  Court, 
which  is  usually  done  by  one  Judge  and  two  Masters. 

OFFICERS  OF  THE  COURT. 

By  the  3  &  4  Will.  4,  c.  94,  s.  20,  it  is  enacted,  That 
each  and  every  of  the  Masters  in  Ordinary,  Registrars,  and 
Clerks  of  the  said  Registrars,  Master  of  Reports  and 
Entries,  Clerk  of  Affidavits,  and  Examiners  of  the  said 
Court,  shall  hold  their  said  offices  during  their  good  be- 
haviour, and  so  long  as  they  shall  personally  give  their 
attendance  upon  their  respective  duties,  and  shall  conduct 
themselves  honestly  and  faithfully  in  the  due  execution  of 
the  duties  of  their  said  offices  respectively. 

By  3  &  4  Wm.  4,  c.  94,  s.  26,  a  Solicitor  appointed  to 
any  office  under  that  act  is  to  be  struck  off  the  Rolls. 

By  the  41  sect,  of  the  same  act,  gratuities  to  certain 
officers  are  abolished,  and  by  sect.  42,  the  penalty  for  tak- 
ing a  gratuity  is  pointed  out. 

(1)  Anon.'  5  Sim.  322.  (2)  Chan.  Com.  Rep.  9, 10. 

•Eng.  Chan.  Reps.  vii.  444. 
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MASTERS  IN  ORDINARY  OF  THE  COURT  OF  CHANCERY. 

It  is  the  duty  of  the  Masters  in  Ordinary  of  the  Court  of 
Chancery  to  execute  the  orders  of  the  Court  of  Chancery, 
upon  references  made  to  them  by  the  Court,  acting  either 
in  exercise  of  its  original  jurisdiction,  or  under  the  autho- 
rity *of  any  Act  of  Parliament,  or  by  the  Lord  [  *10  ] 
Chancellor  or  Vice  Chancellor,  in  lunacies  or  bankrupt- 
cies ;  and  by  reports  in  writing  to  certify  in  what  manner 
they  have  executed  such  orders. 

It  would  be  impossible  to  specify  every  head  of  refer- 
ence, because  they  are  almost  as  numerous  as  the  matters 
subject  to  the  jurisdiction  of  the  Court :  But  the  following 
is  a  statement  of  such  as  most  frequently  occur. 

To  examine  into  any  alleged  impertinence  or  scandal  in 
any  bill  or  answer,  or  state  of  facts,  or  other  proceeding 
in  his  office,  and  into  the  sufficiency  of  any  answer  or  exa- 
mination. 

To  examine  into  the  regularity  of  proceedings  had  in 
Court,  and  into  all  alleged  contempts  of  the  Court. 

To  settle  interrogatories  for  the  examination  of  parties. 

To  take  the  accounts  of  executors,  administrators,  trus- 
tees and  guardians,  and  between  parties  of  every  descrip- 
tion. 

To  inquire  into  and  decide  upon  the  claims  of  creditors, 
legatees  and  next  of  kin. 

To  appoint  receivers  of  personal  estates  and  of  the 
rents  of  real  estates,  fix  their  salaries  and  examine  their 
accounts ;  to  inquire  as  to  repairs  to  be  done,  and  into  the 
propriety  of  felling  timber,  and  granting  leases. 

To  sell  estates  and  to  approve  of  the  investment  of 
trust  money  in  the  purchase  of  estates,  and  for  this  pur- 
pose to  inquire  into  their  value,  to  investigate  the  title  to 
them,  and  settle  the  conveyances. 

To  inquire  for  the  heirs  and  next  of  kin  of  persons  dying 
intestate. 

To  appoint  guardians  of  the  persons  and  estates  of 
infants,  and  to  allow  proper  sums  for  their  maintenance 
and  education  ;  to  appoint  committees  of  the  persons  and 
estates  of  lunatics,  and  to  examine  the  accounts  of  such 
committees. 

*To  tax  the  costs  of  proceedings  in  any  suit,  or  [  *11  ] 
under  the  orders  of  the  Court ;  and  also  the  bills  of  costs 
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of  solicitors  delivered  to  their  clients,  and  referred  for  taxa- 
tion under  the  statute  2  Geo.  2,  c.  23 ;  and  also  the  bills 
of  costs  of  solicitors  for  business  done  in  bankruptcy,  pur- 
suant to  the  statute  5  Geo.  2,  c.  30. 

To  inquire  whether  infants  are  trustees  or  mortgagees 
within  the  statute. 

To  inquire,  under  the  statute  39  Geo.  3,  c.  56,  into  the 
interest  of  parties  in  money  subject  to  be  laid  out  in  the 
purchase  of  lands. 

In  general,  there  is  no  question  of  law  or  equity,  or 
disputed  fact,  which  a  Master  may  not  have  occasion  to 
decide,  or  respecting  which  he  may  not  be  called  upon  to 
report  his  opinion  to  the  Court. 

The  Masters  have  also  the  custody  of  such  title  deeds 
and  original  instruments  as  the  Court  thinks  fit  to  place 
under  their  care  for  the  security  and  benefit  of  the  parties 
interested  therein. 

In  order  to  provide  for  the  indisposition  or  unavoidable 
absence  of  the  Chancellor  or  the  Master  of  the  Rolls,  there 
is  a  Commission  addressed  to  the  then  puisne  Judges  and 
the  then  Masters,  authorizing  any  three  of  them,  of  whom 
a  Judge  is  to  be  one,  to  transact  the  business  of  the 
Court.  When  the  business  of  the  Court  is  despatched 
under  the  authority  of  this  commission,  it  has  been  done 
by  one  Judge  and  two  Masters,  who  sit  with  the  Judge, 
join  in  making  the  orders,  and  constitute  a  necessary  part 
of  the  Court. 

Two  Masters  attend  the  House  of  Peers  every  day  it 
sits,  and  are  employed  by  that  House  in  carrying  their 
messages  to  the  House  of  Commons,  except  such  as  relate 
to  the  Royal  Family,  which  are  usually  carried  by  the 
Judges ;  such  Masters  as  are  members  of  the  House  of 
[  *12  ]  ^Commons  do  not  join  in  executing  this  duty.  On 
the  trial  of  a  Peer,  or  of  any  person  impeached  by  the 
Commons,  all  the  Masters  attend  every  day.  The  Mas- 
ters also  attend  coronations  and  processions  of  state. 

For  the  convenience  of  the  suitors  and  others,  one  Mas- 
ter attends  every  day  at  the  public  office  for  the  purpose 
of  taking  answers  and  affidavits,  the  acknowledgment  of 
deeds,  recognizances  and  surrenders  of  officers  intended  to 
be  inrolled,  and  other  business  of  that  kind,  according  to 
the  statute  13  Car.  2,  s.  1.  When  a  person  is  unable  from 
sickness,  or  any  other  cause,  to  come  to  the  public  office, 
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the  Master  attends  him  at  any  distance  from  London,  not 
exceeding  twenty  miles,  if  no  other  officer  is  competent  to 
do  so. 

Each  Master  executes  the  orders  of  reference  made  to 
himself,  independently  of  all  the  other  Masters.(l) 

By  3  &  4  Will.  4,  c.  94,  s.  13,  it  is  enacted,  "  That  the 
Masters  in  Ordinary  of  the  High  Court  of  Chancery  shall 
hear  and  determine  all  applications  for  time  to  plead,  an- 
swer or  demur,  and  for  leave  to  amend  bills,  and  for  enlarg- 
ing publication,  and  all  such  other  matters  relating  to  the 
conduct  of  suits  in  the  said  Court  as  the  Lord  Chan- 
cellor, with  the  advice  and  assistance  of  the  Master  of  the 
Rolls  and  Vice  Chancellor,  or  one  of  them,  shall  by  any 
general  order  or  orders  direct,  in  such  manner  and  under 
such  rules  and  regulations  as  by  any  general  order  or 
orders  to  be  also  issued  by  the  Lord  Chancellor,  with  the 
advice  and  assistance  aforesaid,  shall  be  directed ;  and  that 
it  shall  be  lawful  for  either  party  to  appeal  by  motion  from 
the  order  made  on  such  application  to  the  Lord  Chan- 
cellor, Master  of  the  Rolls,  or  Vice  Chancellor,  and  that 
the  order  made  on  such  appeal  shall  be  final  and  conclu- 
sive." 

And  by  sec.  14,  it  is  enacted,  "  That  no  such  applica- 
tion *as  above-mentioned  shall  in  future  be  heard  [  *13  ] 
by  any  of  the  Judges  of  the  said  Court  of  Chancery,  except 
on  appeal  as  hereinbefore  provided." 

And  by  sec.  15,  it  is  enacted,  "That  it  shall  be  lawful 
for  the  said  Masters,  on  all  applications  made  to  them  by 
virtue  of  this  act,  to  direct  that  the  costs  of  all  or  any  of 
the  parties  shall  be  costs  in  the  cause  or  matter,  or  to 
award  such  liquidated  sum  by  way  of  costs  to  any  of  the 
parties  as  they  shall  think  reasonable ;  and  the  costs  so 
awarded  shall  be  recoverable  in  like  manner  as  costs  direct- 
ed to  be  paid  by  an  order  of  the  Court  of  Chancery." 

And  by  sec.  16,  it  is  enacted,  "  That  the  appointment 
of  all  Masters  in  Ordinary  of  the  High  Court  of  Chan- 
cery, other  than  the  Accountant  General  of  the  said 
Court,  shall  be  vested  in  his  Majesty,  his  heirs  and  suc- 
cessors, and  that  such  Master  shall  hereafter  be  appointed 
by  letters-patent  under  the  Great  Seal  of  Great  Britain, 
and  shall  take  the  usual  oaths  before  the  Lord  Chancellor, 

(1)  Chan.  Com.  Rep.  10, 11. 

VOL.  i. 
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in  like  manner  as  such  oaths  have  been  heretofore  admin- 
istered." 

And  by  sec.  17,  it  is  enacted,  "That  each  of  the  said 
Masters  in  Ordinary  of  the  High  Court  of  Chancery  shall 
within  the  first  four  days  of  Michaelmas  Term  in  each 
and  every  year,  present  or  cause  to  be  presented  to  the 
Lord.  Chancellor,  a  report  in  writing  under  the  hand  of 
such  Master,  stating  the  days  on  which  he  shall  have 
attended  at  his  office  for  and  during  twelve  months  pre- 
ceding such  return  in  the  performance  of  his  duty,  speci- 
fying the  number  of  hours  occupied  in  each  of  such  days' 
attendance  as  aforesaid :  and  further,  that  each  such  Mas- 
ter shall  annex  to  such  his  report  a  list  or  schedule,  to  be 
signed  by  him  in  like  manner,  of  the  several  causes,  peti- 
tions, or  matters  of  every  description  then  pending  in  his 
office,  showing  the  then  state  and  stage  of  the  same  res- 

fectiveiy,  designating  each  cause,  petition,  or  matter  by 
*14  ]  the  name  or  names  of  *the  party  or  parties  thereto, 
or  some  of  them,  with  the  name  or  names  of  each  solici- 
tor engaged  therein ;  and  thereupon  it  shall  be  lawful  for 
the  said  Lord  Chancellor  to  make  and  issue  such  order 
for  filing  or  depositing  and  otherwise  giving  publicity  and 
access  to  such  list  or  schedule  as  he  in  his  discretion  shall 
think  fit." 

In  pursuance  of  this  act  of  Parliament  several  general 
orders  have  been  made,  the  effect  of  which  will  be  con- 
sidered under  the  heads  of  Practice  to  which  they  relate. 

By  3  &  4  Wm.  4,  c.  94,  fees  to  the  Masters  and  their 
clerks  were  abolished,  and  in  their  stead  each  of  the  Mas- 
ters is  allowed  a  salary  of  2500/.  per  annum,  and  each  of 
the  chief  Clerks  of  the  Masters  other  than  the  Clerk  of  the 
Accountant  General  1000/.  per  annum,  and  to  each  junior 
Clerk  150/.  per  annum. 

REFERENCES  TO  THE  MASTER  UNDER  3  &  4  WILL.  4,  C.  94, 
AND  UNDER  THE  GENERAL  ORDERS  FRAMED  IN  PURSUANCE 
THEREOF. 

If  there  has  been  a  reference  in  the  cause,  and  a  party 
is  desirous  of  making  an  application  under  the  act  to  the 
Master,  or  under  the  General  Orders,  it  is  only  necessary 
to  produce  the  order  which  directed  such  reference,  with 
the  Master's  name  who  was  certified  therein  as  the  Mas- 
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ter  in  rotation,  for  the  purpose  of  having  such  name  added 
by  the  Six  Clerk  to  the  original  entry  of  the  cause,  in  the 
Six  Clerk's  book,  and  entered  in  the  book  to  be  kept  for 
public  inspection.(l) 

If  there  has  been  a  reference  in  the  cause,  and  further 
references  are  directed  not  in  pursuance  either  of  the  act 
or  of  the  General  Orders,  such  order  is  left  with  the  Mas- 
ter *as  heretofore,  and  no  entry  nor  certificate  of  [  *15  ] 
any  kind  is  required.(2) 

If  no  reference  has  been  made  in  the  cause,  and  a  party 
desires  to  apply  to  the  Master,  under  the  act  or  under  the 
General  Orders,  or  whenever  any  reference  is  necessary, 
such  party  obtains  the  Six  Clerk's  certificate  of  the  bill 
filed  ;  which  certificate  must,  on  the  same  or  the  following 
day,  be  marked  by  the  Master  of  the  day,  at  the  public 
office,  with  the  name  of  the  Master  in  rotation  for  such 
cause.  The  certificate  so  marked  is  then  produced  to  such 
Master  in  rotation,  who  causes  a  minute  thereof  to  be 
taken,  and  is  on  the  same  day  to  be  returned  to  the  Six 
Clerk,  and  filed  by  him.  The  Six  Clerk  then  adds  the 
name  of  such  Master  to  the  original  entiy  of  the  cause  in 
the  Six  Clerk's  book ;  and  he  also  enters  the  name  of  the 
cause,  and  of  such  Master,  in  a  book  kept  by  him  for  the 
purpose,  in  the  Six  Clerk's  office ;  which  book  is  open  for 
inspection  during  office  hours,  without  fee.(3) 

All  special  applications  for  leave  to  withdraw  replica- 
tion, as  well  as  to  amend  bill,  are  to  be  heard  and  deter- 
mined by  such  Master  in  rotation,  and  such  applications, 
and  all  other  special  applications  under  the  said  recited 
act,  are  to  be  made  by  taking  out  a  warrant,  at  the  foot 
whereof  a  notice  is  to  be  written  specifying  the  object  of 
the  application,  and  the  same  is  to  be  served  two  .clear 
days  before  the  return  thereof.(4) 

The  said  Masters  are,  on  all  applications  to  them,  or 
either  of  them,  by  warrant  under  the  said  recited  act,  or 
under  the  General  Orders,  or  either  of  them,  to  be  at 
liberty  to  direct,  and  shall,  accordingly,  in  the  orders  made 
thereon,  order  and  direct  whether  the  costs  of  the  appli- 
cation shall  be  costs  in  the  cause,  or  whether  such  costs, 
or  any  part  thereof,  *shall  be  paid  by  any  of  the  [  *16  ] 
parties  personally ;  and  in  the  latter  case,  the  said  Masters 

(1)  See  16  N.  N.  O.  (2)  See  16  N.  N.  O. 

(3)  15  and  17  N.  N.  O.  (4)  20  N.  N.  O. 
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respectively  shall,  in  such  orders,  either  fix  the  sum  to 
be  paid  for  such  costs,  or  tax  the  same,  at  their  discre- 
tion ;  and  the  party  to  whom  such  costs  are  directed  to 
be  paid,  shall  be  entitled  to  sue  out  a  subpoena  for  the 
same.(l) 

The  Master  to  whom  any  such  application  or  reference 
as  aforesaid  shall  be  made,  shall  draw  up  the  orders  thereon 
in  a  short  form,  and  the  same,  when  signed  by  him,  shall 
be  entered  in  a  book  to  be  kept  for  that  purpose  in  the 
office  of  such  Master,  and  shall  then  be  marked  by  the 
said  Master,  or  his  chief  clerk,  as  entered,  and  he  shall 
sign  his  initials  thereof  in  this  form  :  "  Ent.  A.  B.,"  and 
the  said  orders  shall  then  be  binding  (unless  reversed  or 
varied  on  appeal,)  and  shall  be  enforced  in  like  manner  as 
if  made  by  the  Court ;  and  the  original  order,  or  any  dupli- 
cate thereof,  which  the  Master  is  directed  to  grant  on 
the  application  of  any  party,  so  signed  and  entered  as 
aforesaid,  shall  be  a  sufficient  warrant  to  every  officer  of 
the  Court  to  do  the  act  therein  mentioned,  or  to  permit 
the  same  to  be  done  ;  and  each  party  shall  be  at  liberty  to 
inspect  the  entry  of  all  such  orders  in  the  said  entering 
book,  without  fee.(2) 

In  case  it  shall  become  necessary  to  make  any  applica- 
tion to  a  Master  under  the  said  recited  act,  during  the 
period  between  the  last  Seal  after  Trinity  term,  and  the 
Seal  next  before  Michaelmas  term,  such  application  is  to 
be  made  to  the  sitting  Master  of  the  vacation,  and  his 
decision  and  order  thereon  is  to  be  equally  binding,  and 
acted  upon  and  enforced  in  the  same  way  and  manner  as 
if  made  by  the  Master  in  rotation,  to  whom  the  same  has 
or  ought  otherwise  to  have  been  referred,  but  all  subse- 
quent applications  and  all  references  in  the  cause  are  to  be 
made  to  such  Master  in  rotation.(3) 

[  *17  ]    *CLERKS  OF  THE  MASTERS  IN  ORDINARY. 

There  are  attached  to  each  office  two  clerks ;  one  is  the 
Chief  Clerk,  and  who,  as  stated  in  the  Report  of  1740, 
ought  to  be  a  person  of  good  ability,  and  knowledge  in  the 
practice  of  the  Court ;  the  other  is  the  copying  clerk. 

The  duties  of  the  principal  clerks,  are  to  keep  a  register 

(1)  23  N.  N.  O.  (2)  24  N.  N.  O.  (3)  25  N.  N.  O. 
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of  the  warrants  or  summonses  issued  from  the  office,  and 
of  the  names  of  the  clerks  in  court,  and  solicitors  who 
attend  the  return  thereof,  by  which  register  the  costs  are 
afterwards  taxed.  To  arrange  and  preserve  the  records, 
deeds,  books,  and  other  documents  in  the  office,  so  that 
they  may  at  all  times  be  readily  found,  and  produced  when 
wanted.  To  attend  the  Court  with  deeds,  books,  and 
papers.  To  draw  and  transcribe  all  certificates  to  be 
signed  by  the  Master,  and  to  draw  and  transcribe  all 
reports  to  be  afterwards  settled  and  signed  by  the  Master, 
and  to  prepare  the  schedules  to  be  annexed  to  the  reports. 

It  is  also  the  duty  of  the  chief  clerk  generally  to  assist 
the  Master  in  the  execution  of  the  various  duties  of  his 
office,  as  he  shall  direct.(l) 

By  3  &  4  Will.  4,  c.  94,  s.  18,  it  is  enacted,  "  That  no 
person  shall  be  appointed  to  be  Chief  Clerk  of  any  Mas- 
ter in  Ordinary  of  the  said  Court  unless  he  shall  have  been 
admitted  on  the  Roll  of  Solicitors  or  Attorneys,  in  one  of 
the  courts  of  Westminster  Hall,  for  not  less  than  five 
years,  or  shall  have  been  a  junior  clerk  in  the  office  of  the 
said  Master  for  a  term  of  ten  years." 

And  by  the  19th  sec.  it  is  further  enacted,  "  That  no 
person  shall  be  compelled  or  required  to  take  or  pay  for 
any  copy  *of  any  paper  or  document  being  in  the  [  *18  ] 
office  of  any  Master  in  Ordinary  ;  and  that  every  person 
shall  be  at  liberty  to  take  a  copy  of  such  part  only  as  he 
may  require  of  any  paper  or  document  being  in  the  office 
of  any  such  Master,  and  of  any  interrogatories  and  depo- 
sitions being  in  the  office  of  either  of  the  Examiners  of  the 
said  Court:  provided  always,  that  in  the  taxation  of  costs 
as  between  party  and  party,  or  as  between  solicitor  and 
client  no  person  be  allowed  the  costs  of  the  copy  of  any 
paper  or  document,  or  of  any  part  of  any  paper  or  docu- 
ment, originating  in  the  Master's  office,  or  brought  in 
before  a  Master,  unless  such  copy  shall  have  been  either 
made  in  the  Master's  office,  or  transcribed  from  a  copy 
made  therein,  and  taken  by  the  party  claiming  to  be  allow- 
ed the  costs  of  such  second  or  other  copy,  or  unless  such 
copy  shall  have  been  made  for  the  use  of  any  Master,  or 
of  the  Court,  or  by  the  desire  OP  for  the  use  of  the  client 


(I)  Chan.  Com.  Rep.  1G. 
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or  clients  of  the  solicitor  claiming  to  be  paid  for  such 
copy." 

By  the  40th  sec.  lid.  per  folio  is  to  be  paid  for  every 
copy  of  every  document  or  writing  in  the  Master's  office. 

CLERK  OF  THE  PUBLIC  OFFICE  OF  THE  MASTERS  IN  ORDINARY. 

It  has  been  already  stated  that  one  Master  is  in  attend- 
ance during  the  whole  year,  certain  holidays  excepted,  in 
order  to  administer  oaths  to  answers  and  pleas,  to  take 
affidavits,  to  receive  the  acknowledgments  of  recogni- 
zances, deeds,  and  specifications  of  patents,  and  to  trans- 
act other  business  of  that  kind.  For  the  despatch  of  this 
business,  they  have  an  office  common  to  all  the  Masters 
in  rotation,  called  the  Public  Office,  and  a  clerk  attached 
[  *19  ]  to  that  office,  called  the  *Clerk  of  the  Public 
Office.  This  office  was  established  by  the  statute  13  Car. 
2,  st.  l.(i) 

The  duties  of  the  clerk  are  to  write  the  jurats  and  attes- 
tations upon  honour  to  answers  and  pleas,  and  the  returns 
to  commissions,  and  to  enter  a  memorandum  of  them  in 
a  book  kept  for  that  purpose  in  the  office ;  and  to  preserve 
such  records  until  the  clerk  in  court,  who  is  to  file  them, 
applies  and  gives  a  receipt  for  them;  to  write  the  jurats 
on  affidavits  and  the  memoranda  on  affirmations ;  to  make 
out  the  rotas  for  the  Masters,  respecting  all  their  different 
attendances  in  the  public  office,  in  court,  at  the  Rolls,  and 
in  the  House  of  Lords,  and  to  deliver  these  lists  to  the 
Masters ;  to  keep  lists  of  all  causes  and  petitions  in  the 
papers  before  the  Lord  Chancellor,  Master  of  the  Rolls, 
and  Vice  Chancellor,  and  to  enter  the  names  of  the  con- 
sent causes  and  petitions,  in  a  book.  Generally  he  is  the 
clerk  in  all  matters  transacted  in  the  public  office,  and 
which  regard  the  Masters  as  a  body.(2) 

MASTERS  IN  CHANCERY  EXTRAORDINARY. 

The  duty  of  these  officers  is  to  take  affidavits  touching 
any  matter  depending  in  or  relating  to  the  Court  of  Chan- 
cery, to  take  the  acknowledgment  of  deeds  to  be  enrolled 

(1)  It  appears  before  the  passing  of  this  act,  that  the  answers,  &c.,  were  kept  in  Ihe 
private  studies  of  the  Masters. — See  Beam.  Ord.  152. 

(2)  Chan.  Com.  Rep.  22. 
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in  the  said  Court,  and  to  take  such  recognizances  as  may 
by  the  tenor  of  the  order  for  entering  into  them,  be  taken 
before  a  Master  extraordinary. 

In  looking  through  the  orders  of  the  Court  the  limits 
within  which  the  Masters  extraordinary  have  exercised 
their  authority,  appear  greatly  to  have  varied.  By  Order 
*of  18th  of  June,  1622,  their  compass  was  stated  [  *20  ] 
to  be  beyond  five  miles  of  the  city.(l) 

By  an  order  of  Lord  Clarendon,  these  officers  are  res- 
trained from  doing  any  acts  incident  to  their  office  within 
twenty  miles  of  London,  that  being  the  distance  to  which 
the  Masters  in  Ordinary  went  for  the  same  purposes. (2) 
By  the  33  N.  N.  O.  the  Masters  extraordinary  of  the 
Court  are  at  liberty  to  take  any  affidavit,  or  do  any  act 
incident  to  the  office  of  Master  extraordinary  in  Chancery 
at  any  place  which  is  distant  not  less  than  ten  miles  from 
the  hall  in  Lincoln's  Inn. 

ADMISSION  OF  A  SOLICITOR  TO  ACT  AS  A    MASTER  EXTRAOR- 
DINARY. 

If  a  solicitor  residing  ten  miles  from  London,  is  desi- 
rous of  being  appointed  a  Master  extraordinary,  be  pre- 
pares a  certificate  in  the  following  form : — 

*•  To  the  Right  Honorable  the  Lord . 

"  We,  whose  names  are  hereunto  set  and  subscribed,  do 
humbly  certify  to  your  Lordship  that  we  know  and  are 

well  acquainted  with of ,  Gentleman,  one  of 

the of  his  Majesty's  Court  of ,  that  he  is  a 

person  of  integrity,  well  affected  to  his  Majesty's  person 
and  government,  and  properly  qualified  to  execute  the 
office  of  Master  Extraordinary  in  Chancery ;  at 
aforesaid.  Dated  this day  of ,  18 — . 

V>  o"  >  Commissioners. 


This  certificate  is  signed  by  one  counsel,  who  need  not 
*to  be  a  practising  barrister,  and  by  a  sworn  clerk.  [*21  ] 
These  signatures  do  not  require  to  be  verified.  The  cer- 
tificate when  signed  is  left  with  the  Lord  Chancellor's 

(1)  Beam.  Ord.  49  &,  126.  (2)  Beam.  Ord.  212. 
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gentleman,  to  whom  5/.  15s.  6d.  is  paid.  He  procures 
his  Lordship's  fiat  thereon,  which  may  be  applied  for  on 
the  seal  following  that  after  it  was  left.  The  certificate, 
with  the  Chancellor's  fiat,  is  then  taken  to  the  Crown 
Office,  Rolls'  Yard,  from  whence  the  commission  issues, 
which  is  directed  to  four  commissioners,  who  need  not  be 
professional  men.  Two  of  these  are  sufficient  to  return 
the  commission.  £2.  12s.  is  paid  for  the  commission,  if 
sealed  at  a  public  seal,  and  21. 15s.  6d.  if  at  a  private  seal. 

The  Commissioners  make  their  return  in  the  form  set 
forth  in  the  commission,  which  is  filed  at  the  Petty-bag 
office,  for  which  5s.  is  paid,  and  a  certificate  of  the  execu- 
tion is  obtained  therefrom. 

By  an  order,  dated  21st  December,  1833,  it  is  ordered 
that  all  fees  which  may  became  payable  to  the  Gentlemen 
of  the  Chamber  for  their  own  use,  or  for  the  use  of  any 
other  person  or  persons  upon  any  fiat  for  a  Master  in 
Chancery  extraordinary,  resident  within  twenty  miles  of 
Lincoln's-inn  Hall  aforesaid,  shall  be  received  by  the  Gen- 
tlemen of  the  Chamber  as  heretofore,  and  shall  be  paid  by 
them  once  in  every  six  months  into  the  Bank  of  England, 
to  the  credit  of  the  Accountant-General  of  the  Court  of 
Chancery,  to  be  placed  by  him  to  the  account  intituled 
"  The  Suitor's  Fee  Fund  Account,"  the  amount  of  such 
several  payments  to  be  verified  by  the  affidavit  of  the 
party  making  such  payments. 

[  *22  ]  *ACCOUNTANT  GENERAL. 

The  Governor  and  Company  of  the  Bank  of  England 
have  the  general  custody  of  the  effects  of  the;  suitors  of 
the  Court  of  Chancery,  as  the  bankers  of  the  Court,  sub- 
ject to  the  orders  of  the  Court ;  these  effects  consist  of 
cash,  stocks,  Exchequer  bills,  India  bonds,  shares  in  public 
companies,  and  specific  articles  deposited  ;  all  these  effects 
are  placed  in  the  Bank,  in  the  name  of  the  Accountant 
General. 

The  Accountant  General  does  not  receive  any  of  the 
money  or  effects  of  the  suitors  of  the  Court,  but  they  are 
placed  in  the  Bank  of  England  in  his  name,  and  he  keeps 
an  account  with  the  Bank,  according  to  the  several  causes 
and  accounts  to  which  such  money  and  effects  severally 
belong. 
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The  dividends  and  interests  of  the  several  stocks,  India 
bonds  and  other  securities,  are  received  by  the  bank  as 
they  become  due,  under  a  power  of  attorney  from  the 
Accountant  General,  and  placed  to  the  credit  of  the 
causes  and  accounts  to  which  they  respectively  belong ;  the 
Bank  sends  quarterly  to  the  Accountant  General's  office  a 
book,  called  the  Dividend  Book,  signed  by  an  officer  of 
the  Bank,  which  book,  containing  the  amount  of  the  secu- 
rities and  interest  money  belonging  to  each  cause  and 
account,  is  countersigned  by  the  Accountant  General,  and 
sent  into  the  Report  Office. 

For  each  sum  of  money  to  be  received  by  the  Bank,  the 
Accountant  General  signs  a  certificate,  mentioning  the 
Order,  Report,  or  Act  of  Parliament,  under  the  authority 
of  wrhich  the  person  named  in  the  certificate  is  to  pay  the 
sum  therein  specified,  and  directing  it  to  be  placed  to  his 
account,  as  Accountant  General,  to  the  credit  of  the  par- 
ticular *cause,  or  account  mentioned ;  when  the  [  *23  ] 
party  paying  in  the  money,  or  his  solicitor,  brings  into  the 
Accountant  General's  Office  a  certificate  from  the  Bank,  of 
such  payment  having  been  made,  the  Accountant  General 
signs  another  certificate  of  such  payment,  and  annexes  it 
to  the  Bank  certificate,  for  the  purpose  of  being  entered  in 
the  Report  Office. 

For  each  sum  of  stock  directed  by  any  order  of  the  Court 
to  be  transferred  into  the  name  of  the  Accountant  General, 
application  is  made  to  the  first  clerk  in  the  office  for  a 
ticket  or  notification,  specifying  the  amount  of  the  stock  to 
be  transferred,  and  the  cause  or  account  to  which  it  is  to 
be  placed  when  such  transfer  is  made :  the  Accountant 
General  accepts  the  stock,  and  signs  a  certificate  to  the 
Bank  of  his  having  made  such  acceptance ;  of  this  trans- 
fer of  stock  there  is  a  certificate  sent  from  the  Bank,  or 
such  other  office  where  the  stock  may  be,  to  the  Accoun- 
tant General's  office ;  and  the  Accountant  General  signs 
another  certificate  of  such  transfer,  and  of  his  acceptance 
of  the  stock,  and  annexes  it  to  the  certificate  from  the 
Bank,  or  such  other  office  where  the  stock  may  be,  for  the 
purpose  of  being  entered  in  the  Report  Office. 

For  each  parcel  of  Exchequer  bills  or  India  bonds,  and 
for  each  package,  containing  specific  articles,  directed  by 
any  order  of  the  Court  to  be  deposited  in  the  Bank  in  the 
name  of  the  Accountant  General,  he  signs  a  direction  for 
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the  person  named  in  such  order  to  make  such  deposit  in 
the  Bank,  in  his  name,  and  to  what  cause  or  account  it  is 
to  be  placed.  When  the  party,  or  his  solicitor,  brings 
into  the  Accountant  General's  Office  a  certificate  from  the 
Bank,  that  such  deposit  has  been  made,  the  Accountant 
General  signs  another  certificate  that  such  deposit  has 
been  made  in  the  Bank,  and  annexes  it  to  the  Bank  cer- 
tificate, for  the  purpose  of  being  entered  in  the  Report 
Office. 

[  *24  ]  *For  each  sum  of  money  directed  to  be  paid 
out  under  any  order,  the  Accountant  General  draws  on 
the  Bank,  by  a  note  under  his  hand,  entitled  in  the  partic- 
ular cause  or  account  out  of  which  the  money  is  to  be 
paid ;  this  note  is  entered  at  the  Report  Office  and  marked 
and  countersigned  by  one  of  the  Registrars  of  the  Court ; 
if  the  money  for  which  such  note  is  drawn  is  not  for  interest 
or  maintenance,  the  Accountant  General  signs  a  certifi- 
cate of  such  note,  which  certificate  is  filed  in  the  Report 
Office. 

For  each  sum  of  money  directed  to  be  laid  out  in  the 
purchase  of  stock,  Exchequer  bills,  or  India  bonds,  the 
Accountant  General  draws  on  the  Bank,  in  the  particular 
cause  of  account,  by  a  note  under  his  hand,  for  the  amount 
of  such  sum.  This  note  is  also  entered  in  the  Report 
Office,  and  marked  and  countersigned  by  one  of  the  Dep- 
uty Registrars  of  the  Court.  If  the  money  for  which  such 
note  is  drawn  is  principal  money,  the  Accountant  General 
signs  a  certificate  of  such  note  which  is  filed  in  the  Report 
Office.  If  the  purchase  for  which  this  note  is  drawn  should 
be  stock,  the  Accountant  General  accepts  such  stock,  by 
signing  his  name  in  the  Transfer-book  at  the  Bank,  or  at 
any  other  office  where  such  stock  may  be,  and  then  signs  a 
certificate  to  the  Bank  of  his  acceptance  of  such  stock  in 
such  particular  cause  or  account.  The  Bank  also  sends 
to  the  Accountant  General's  office  a  certificate  that  the 
transfer  of  such  stock  has  been  made ;  and  the  Accountant 
General  signs  another  certificate  of  the  particulars  of  such 
purchase,  transfer  and  acceptance  of  stock,  and  annexes 
it  to  the  Bank  certificate,  for  the  purpose  of  being  entered 
in  the  Report  Office.  If  the  purchase  for  which  the  note 
is  drawn  should  be  Exchequer  bills  or  India  bonds,  the 
Bank  sends  to  the  Accountant  General's  Office  a  certificate 
of  such  Exchequer  bills  or  India  bonds  having  been  pur- 
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chased  and  deposited  in  the  particular  cause  or  account 
^mentioned  in  the  note;  and  the  Accountant  General  [*25  ] 
signs  another  certificate  of  the  particulars  of  such  purchase 
and  deposit,  and  annexes  it  to  the  Bank  certificate  for  the 
purpose  of  being  filed  in  the  Report  Office. 

When  any  sum  of  stock  is  by  any  order  directed  to  be 
transferred,  or  when  any  sum  of  stock,  or  any  Exchequer 
bills  or  India  bonds,  are  by  any  order  directed  to  be  sold, 
or  when  any  Exchequer  bills,  India  bonds,  or  specific  arti- 
cles in  packages,  are  by  any  order  directed  to  be  delivered 
out,  the  party  or  his  solicitor  brings  to  the  Accountant 
General's  Office  a  certificate  from  one  of  the  Registrars  of 
the  Court,  of  what  stock  is  to  be  transferred,  and  to  whom  ; 
of  the  stock,  bills  or  bonds  to  be  sold,  and  to  what  amount ; 
of  the  bills,  bonds,  or  specific  things  in  packages,  to  be 
delivered  out,  and  to  whom,  and  for  what  cause  or  account. 
In  transfers  of  stock  the  Accountant  General  signs  and 
sends  to  the  Bank  a  certificate  of  his  having  made  such 
transfer,  and  of  the  cause  or  account  from  which  the 
same  is  made,  and  then  signs  another  certificate  of  such 
transfer,  to  be  filed  in  the  Report  Office.  In  sales  of  stock, 
the  Accountant  General  signs  a  certificate  to  the  Bank,  of 
the  stock  sold,  and  the  money  raised  in  the  particular 
cause  or  account.  On  sales  of  Exchequer  bills  or  India 
bonds,  the  Registrar's  certificate  is  countersigned  by  the 
Accountant  General,  who,  after  having  received  from  the 
Bank  a  certificate  of  the  particular  bills  or  bonds  sold,  the 
amount  of  the  money  raised,  and  the  cause  or  account  in 
which  the  sale  is  made,  signs  another  certificate  of  the 
particulars  of  such  sale,  and  annexes  it  to  the  Bank  certi- 
ficate, to  be  filed  in  the  Report  Office.  When  Exchequer 
bills  and  such  other  things  as  before-mentioned  are  deli- 
vered out,  the  Registrar's  certificate  is  countersigned  by 
the  Accountant  General,  and  sent  to  the  Bank ;  and  the 
Bank  having  sent  to  the  Accountant  General  a  certificate 
of  the  ^particulars  of  such  bills  and  other  things  [  *26  ] 
delivered  out  and  to  whom,  and  from  what  cause  or 
account,  the  Accountant  General  signs  another  certificate 
of  such  delivery,  and  annexes  it  to  the  Bank  certificate,  to 
be  filed  in  the  Report  Office. 

When  any  Exchequer  bills  are  to  be  paid  off  or  ex- 
changed, the  party  or  his  solicitor  leaves  the  order  at  the 
Accountant  General's  Office,  and  requests  that  the  pririci- 
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pal  and  interest  due  on  the  bills  may  be  received,  or  that 
the  Exchequer  bills  may  be  exchanged ;  then  the  Account- 
ant General  signs  a  direction  to  the  Bank  for  the  principal 
money  and  interest  due  on  such  bills,  to  be  received  and 
paid  into  the  Bank  in  his  name,  or  that  the  Exchequer  bills 
received  in  exchange  may  be  deposited  there  in  his  name, 
and  placed  to  the  cause  or  account  to  which  such  bills  or 
the  money  raised  upon  them,  belong.  The  Bank  then  sends 
a  certificate  to  the  Accountant  General's  Office,  that  his 
directions  have  been  complied  with,  and  then  the  Accoun- 
tant General  signs  another  certificate  that  the  bills  have 
been  exchanged,  or  that  the  principal  and  interest  have 
been  received  upon  them,  and  annexes  it  to  the  Bank  certi- 
ficate, for  the  purpose  of  being  filed  in  the  Report  Office. 

When  any  sum  of  cash  or  stock  is  directed  by  any  order 
to  be  carried  over  from  one  cause  or  account  to  another, 
the  Accountant  General  signs  a  certificate  to  the  Bank, 
directing  such  sum  of  cash  or  stock  in  a  particular  cause 
or  account  to  be  carried  over  to  some  other  cause  or 
account,  mentioning  the  order  under  the  authority  of  which 
such  carrying  over  is  directed.  The  Bank  then  sends  a 
certificate  to  the  Accountant  General's  Office  of  such  car- 
rying over  having  been  made ;  the  Accountant  General 
then  signs  another  certificate  of  such  carrying  over,  which 
is  annexed  to  the  Bank  certificate  for  the  purpose  of  being 
filed  in  the  Report  Office. 

[  *27  ]  *By  the  statute  36  Geo.  3,  c.  52,  the  person 
having  or  taking  the  burthen  of  any  will  or  testamentary 
instrument,  or  the  administration  of  any  personal  estate 
in  the  case  of  infancy  or  absence  beyond  the  seas,  of  any 
person  entitled  to  any  legacy,  or  to  the  residue  of  any  per- 
sonal estate  or  any  part  thereof,  chargeable  with  the  lega- 
cy duty,  is  enabled  to  pay  such  legacy  or  residue  after 
deducting  the  duty  chargeable  thereon,  into  the  Bank,  in 
the  name  of  the  Accountant  General,  to  the  account  of 
the  person  for  whose  benefit  the  same  is  payable ;  and  such 
money  when  so  paid  in  is  directed  to  be  laid  out  by  the 
Accountant  General,  without  any  formal  request  for  that 
purpose,  in  the  purchase  of  Bank  Three  per  Cent.  Consoli- 
dated Annuities. 

The  Accountant  General  also  makes  out  certain  certi- 
ficates, being  statements  of  the  amount  of  cash  and  other 
effects  standing  in  the  particular  causes  or  accounts  to 
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which  such  certificates  severally  relate ;  they  are  made 
out  whenever  they  are  applied  for  by  the  Clerk  in  court  or 
solicitor  in  the  cause  or  matter,  and  are  all  signed  by  the 
Accountant  General.(l) 

The  office  of  Accountant  General  appears  to  have  been 
established  by  order  of  26th  May,  1725,  and  12  Geo.  1,  c. 
32,  before  which  the  effects  of  the  suitors  were  locked  up 
in  the  vaults  of  the  Bank  of  England,  under  the  care  of  the 
Masters  and  two  of  the  Six  Clerks.(2) 

The  Accountant  General  will  not  pay  money  out  of 
Court  without  a  prerogative  probate,  where  the  sum  ex- 
ceeds 30/.(3)  In  Thomas  v.  Davies,(4)  decided  on  the 
authority  of  Newman  v.  Hodgson,(5)  it  is  said,  however 
small  the  sum,  a  prerogative  probate  is  necessary ;  but 
where  the  sum  does  not  exceed  30/.,  it  is  not  the  practice 
to  require  a  ^prerogative  probate,  and  it  may  be  [  *28  ] 
remarked  that  in  each  of  the  last  cases  the  amount  exceed- 
ed 30/. 

The  Manner  of  drawing  up  Orders  to  be  acted  upon  by  the 
Accountant  General. 

By  the  28  N.  N.  O.  it  is  ordered  that  in  all  cases  where 
any  sums  of  money  or  any  securities  or  other  effects 
belonging  to  the  suitors  of  the  Court  of  Chancery,  shall  be 
directed  to  be  paid  into  or  deposited  in  the  Bank  of  Eng- 
land in  the  name  and  with  the  privity  of  the  Accountant 
General  of  the  said  Court,  and  in  all  cases  where  any  such 
sum  of  money  or  any  securities  or  other  effects  be  directed 
to  be  paid  out,  or  invested  in  the  purchase  of  securities, 
transferred  or  carried  over  or  delivered  out,  the  exact  sum 
of  money  and  amount  of  securities  so  to  be  paid  out, 
invested,  transferred  or  carried  over,  be  ascertained  by  the 
registrar  and  specified  and  expressed  in  the  order  of  Court 
in  words  written  at  length,  except  in  the  case  of  residues 
of  money  or  securities  remaining  after  a  portion  directed 
to  be  applied  for  particular  purposes,  the  amount  of  which 
cannot  be  ascertained  at  the  time  of  making  the  said  order, 
in  which  cases  the  order  shall  direct  that  the  amount  of 

(1)  Chan.  Com.  Rep.  25,  26,  27.  (2)  Beam.  Ord.  340. 

(3)  Docker  v.  Homer,  3  Bro.  C.  C.  240.        (4)  12  Ves.  417.  (5)  7  Ves.  409. 

VOL.  i.  3 
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such  residues  and  shares  of  residues  shall  be  ascertained 
and  specified  by  affidavit. 

And  that  in  all  cases  where  a  residue  of  cash  or  secu- 
rities shall  be  directed  by  any  order  to  be  operated  upon 
by  the  Accountant  General,  the  exact  amount  of  such 
residue,  where  the  same  can  be  done,  shall  be  ascertained 
by  the  registrars,  and  expressed  and  specified  in  the  order 
in  words  at  length,  so  that  the  amount  of  such  residue 
shall  appear  on  the  face  of  the  order. 

And  that  all  persons  (whether  representatives  or  others) 
who  shall  be  directed  to  pay  in,  transfer,  or  deposit  any 
[  *29  ]  *sum  of  money,  securities,  or  other  effects  in  the 
name  of  the  Accountant  Genera],  and  all  persons  (whether 
representatives  or  others)  to  whom  any  sums  of  money, 
securities,  or  other  effects  shall  be  directed  to  be  paid 
out,  transferred,  carried  over,  or  delivered  out  by  the 
Accountant  General,  shall  be  described  by  name,  except 
in  the  case  of  bodies  corporate,  companies  or  societies,  in 
such  order,  and  not  merely  as  plaintiffs  or  petitioners  or 
the  like,  except  in  cases  of  payments,  transfers,  or  carry- 
ings over,  directed  to  be  made  to  or  by  representatives, 
where  no  probate  or  letters  of  administration  shall  have 
been  taken  out  at  the  time  of  making  such  orders ;  and 
the  Christian  and  surnames  or  titles  of  honour  of  all  such 
persons,  and  the  titles  of  all  such  bodies  corporate,  com- 
panies, and  societies,  shall  be  written  at  length,  and  with- 
out abbreviations  in  such  orders. 

That  in  all  orders  directing  the  payment  of  dividends 
and  annuities,  the  time  when  the  first  of  such  payments 
shall  be  made,  and  when  all  subsequent  periodical  pay- 
ments, whether  quarterly,  half-yearly,  yearly  or  otherwise, 
shall  be  made,  shall  be  specified  and  expressed  in  words 
at  length. 

That  all  orders  directing  the  laying  out  of  sums  of 
money  of  uncertain  amount  in  the  purchase  of  securities, 
do  direct  that  such  investments  shall  be  made  when  the 
money  shall  amount  to  a  competent  sum,  and  not  sooner. 

That  in  all  cases  where  it  shall  be  referred  to  a  Master 
of  the  Court  of  Chancery  to  ascertain  and  apportion  the 
amount  of  money  or  securities  to  be  paid  into  the  Bank  of 
England  in  the  name  and  with  the  privity  of  the  Account- 
ant General,  and  of  any  securities  to  be  carried  over  or 
transferred  to  the  Accountant  General,  or  to  ascertain  or 
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apportion  the  amount  of  money  to  be  paid  out  or  invested 
in  the  purchase  of  securities  to  be  paid  out,  or  of  securi- 
ties to  be  sold,  carried  over,  or  transferred  by  the 
Accountant  ^General,  the  exact  amount  of  such  [  *30  ] 
money  or  securities  respectively  shall  be  ascertained  by 
the  Masters,  and  stated  in  the  report  in  words  at  length, 
except  in  the  case  of  residue  of  money  or  securities 
remaining  after  a  portion  directed  to  be  applied  to  certain 
purposes,  and  the  amount  of  which  portions  cannot  be 
ascertained  at  the  time  of  making  such  report,  in  which 
case  the  amount  of  such  residue  and  portions  shall  be 
ascertained  by  affidavit. 

And  that  in  all  cases  where  a  residue  of  cash  or  securi- 
ties shall  be  directed  by  an  order  to  be  operated  upon  by 
the  Accountant  General,  the  exact  amount  of  such  residue, 
where  the  same  can  be  done,  shall  be  ascertained  by  the 
Masters,  and  expressed  and  specified  in  the  order  in  words 
at  length,  so  that  the  amount  of  such  residue  shall  appear 
on  the  face  of  the  order. 

And  in  all  such  cases,  the  persons  by  or  to  whom 
money  is  to  be  paid,  or  securities  carried  over  or  trans- 
ferred as  aforesaid,  shall  be  described  by  name,  except  in 
the  case  of  bodies  corporate,  companies,  or  societies,  in 
such  reports,  and  not  merely  as  plaintiffs  or  petitioners 
or  the  like,  except  in  the  cases  of  payments,  transfers,  or 
carryings  over,  directed  to  be  made  to  or  by  representa- 
tives, where  no  probate  or  letters  of  administration  shall 
have  been  taken  out  at  the  time  of  making  the  said  report, 
and  the  Christian  and  surnames  or  titles  of  honour  of  all 
such  persons,  and  the  titles  of  all  such  bodies  corporate, 
companies,  and  societies  shall  be  written  at  full  length  in 
the  said  report. 

CLERKS  IN  THE  OFFICE  OF  THE  ACCOUNTANT  GENERAL. 

The  duties  of  the  first  clerk,  are  to  draw  the  tickets  for 
the  transfer  of  stock  into  the  name  of  the  Accountant 
General ;  to  examine  the  Registrar's  certificates  for  the 
sale  and  transfer  of  stock  ;  prepare  the  certificates  for  the 
*Bank  of  England  ;  attend  the  Accountant  General  [  *31  ] 
to  the  bank  and  other  places,  when  he  makes  the  sales, 
transfers,  and  acceptances  of  purchases  ;  and  afterwards 
to  attend  the  Accountant  General  for  his  signature  to  the 
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certificates,  when  the  various  transactions  have  taken 
place,  previously  to  their  being  filed  at  the  Report  Office. 

The  office  of  Accountant  General  is  now  divided  into 
three  departments,  each  having  the  management  of  an 
allotted  number  of  accounts,  so  that  similar  operations  go 
on  in  each  department  at  the  same  time ;  an  arrangement 
which  was  first  made  in  the  year  1797. 

The  duties  of  the  senior  clerk  of  each  department,  are 
to  receive  the  applications  of  suitors,  or  their  solicitors, 
upon  the  production  of  the  orders  of  the  Court  for  the 
various  operations  before-mentioned ;  he  reads  the  orders 
and  reports,  and  makes  appointments  for  the  suitors  to 
attend.  Many  of  the  orders  being  long  and  intricate,  and 
executed  at  different  times,  careful  investigation  and  an 
accurate  examination  of  them  with  the  ledger  accounts 
are  necessary,  in  order  to  ascertain  what  part  of  the  order 
lias  been  already  executed,  before  the  subsequent  opera- 
tions required  can  be  performed  with  safety,  which  occu- 
pies a  great  portion  of  the  time  of  such  senior  clerk. 
He  then  prepares  the  various  papers  requisite  to  give 
effect  to  the  order  of  the  Court,  viz. :  For  acceptances  and 
transfers  of  stock  and  sales  ;  also  drafts  on  the  bank  for 
principal  sums,  distributive  shares  of  intestates'  estates, 
legacies,  debts,  costs,  interest,  or  other  issues  of  money 
pursuant  to  the  orders  of  the  Court;  it  is  his  further  duty 
to  lay  the  various  papers,  when  prepared,  before  the 
Accountant  General ;  to  attend  him  daily ;  to  read  over 
the  orders  and  reports,  and  obtain  his  signature  to  the 
papers,  and  when  signed,  to  deliver  the  proper  papers  to 
the  parties,  and  to  take  receipts  from  the  suitors  and  the 
attestation  of  the  solicitor  who  attends  to  identify  them. 

The  junior  clerks  keep,  the  ledgers  and  journals,  draw 
[  *32  ]  the  ^regular  drafts  for  interest,  write  receipts,  draw 
certificates  of  balances  of  accounts  for  the  information 
of  the  Court  and  the  Masters,  calculate  interest  on  the 
stocks  in  the  respective  accounts,  and  put  the  interest  to 
the  credit  of  the  respective  accounts  quarterly  ;  and  do  a 
variety  of  other  business  of  a  similar  kind. 

It  is  the  duty  of  the  clerks  to  prepare  all  the  written 
documents  which  are  issued  from  the  Accountant  Gene- 
ral's Office,  for  the  books  of  the  Bank  of  England,  and  all 
certificates  for  the  Report  Office.  It  is  also  their  duty  to 
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state  the  annual  balances  of  the  whole  property  under  the 
management  of  the  Court.(  i ) 

REGISTRARS  AND  THEIR  CLERKS. 

The  duties  of  the  Register  Office  were  previous  to  3  & 
4  Will.  4,  nominally  performed  by  a  principal  Registrar 
and  four  deputies  ;  the  office  of  principal  Registrar  being 
a  sinecure. 

By  3  &  4  Will.  4,  c.  94,  s.  2,  the  four  sub  or  deputy 
Registrars,  together  with  the  two  entering  clerks,  were 
constituted  Registrars  of  the  Court,  and  are  empowered 
and  required  to  perform  all  the  duties  heretofore  done  by 
the  sub  Registrars,  except  so  far  as  they  are  varied  by  the 
said  act ;  and  it  was  provided  that  on  the  death,  resigna- 
tion, or  removal,  of  any  of  such  six  Registrars,  other  than 
the  junior,  that  the  vacancy  thereby  occasioned  shall  be 
filled  up  by  the  Registrar  next  in  seniority,  to  whom  no 
sufficient  objection  to  the  satisfaction  of  the  Lord  Chan- 
cellor shall  be  made,  and  on  the  death,  resignation,  pro- 
motion, or  removal  of  the  junior  Registrar,  the  vacancy 
is  to  be  filled  up  by  the  senior  clerk  in  the  office,  for  the 
time  being,  to  whom  no  sufficient  objection  to  the  satis- 
faction of  the  Lord  Chancellor  shall  be  made. 

By  the  3d  sect.,  the  Registrars  are  directed  to  attend  in 
the  three  courts,  as  the  Chancellor,  with  the  concurrence 
of  the  Master  of  the  Rolls,  and  the  Vice  Chancellor,  or  one 
of  them,  shall  from  time  to  time  by  any  general  order 
direct ;  and  in  case  of  the  illness  of  any  of  the  six  Regis- 
trars, they  are  at  liberty  to  appoint  a  deputy,  upon  the 
terms  mentioned  in  the  act. 

The  4th  sect,  appointed  six  clerks  to  the  Registrars, 
and  enacts  that  on  the  death,  &c.  of  any  of  the  said  clerks, 
other  than  the  junior  clerk,  the  vacancy  shall  be  filled  by 
the  next  in  seniority,  to  whom  no  sufficient  objection  to 
the  satisfaction  of  the  Lord  Chancellor  shall  be  made. 

The  5th  sect,  enacted,  That  on  all  future  vacancies  in 
the  office  of  sixth  clerk,  except  as  by  the  act  excepted, 
the  Lord  Chancellor  shall  appoint  some  admitted  solicitor 
or  attorney,  or  an  articled  clerk  who  has  served  not  less 
than  five  years,  to  be  such  sixth  clerk. 

(1)  Chan.  Com.  Rep.  27,  28. 
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The  6th  sect,  appointed  two  of  the  then  clerks  to  be 
assistant  clerks. 

The  7th  sect,  empowers  the  Lord  Chancellor  to  appoint 
one  or  more  additional  clerks  if  necessary,  so  that  the 
number  shall  in  no  case  exceed  eight  clerks. 

By  the  27th  of  the  General  Orders  made  in  pursuance 
of  such  act  of  Parliament,  it  is  ordered  that  each  regis- 
trar shall  attend  in  succession  the  three  several  courts  of 
the  Lord  Chancellor,  the  Master  of  the  Rolls,  and  the 
Vice  Chancellor,  and  for  the  purpose  of  avoiding  as  much 
as  may  be,  expense  and  delay  in  the  drawing  of  the  decrees 
and  orders  of  this  court,  it  is  thereby  directed,  that  except 
in  orders  for  special  injunctions,  in  which  the  usual  reci- 
tals shall  be  inserted  as  heretofore,  neither  the  bill  nor 
answers,  nor  any  part  thereof,  be  stated  or  recited  in  the 
[  *34  ]  original  *decree  or  order,  and  that  no  part  of  the 
Master's  report  be  stated  in  any  decree  upon  further  direc- 
tions, except  the  Master's  finding,  or  opinion  upon  the 
subject  referred  to  him ;  and  that  in  orders  made  upon 
petitions,  no  part  of  the  petition  be  stated  or  recited  except 
the  prayer,  and  that  the  same  principle  of  brevity  be 
observed  in  all  the  orders  of  this  court  made  upon  motion, 
so  far  as  may  be  consistent  with  a  statement  explaining 
the  grounds  upon  which  the  order  is  made.  And  for  the 
better  understanding  of  this  order,  certain  forms  of  decrees 
and  orders  drawn  pursuant  hereto  are  subjoined. 

The  duties  which  are  now  to  be  performed  by  the  Regis- 
trars, and  which  were  heretofore  performed  by  the  four 
deputy  Registrars,  are  to  attend  the  court  when  sitting, 
take  minutes,  and  draw  up  the  decrees,  dismissions  and 
orders ;  to  make  copies  of  decrees,  dismissions  and  orders, 
and  sign  them,  and  make  copies  of  minutes  for  parties 
requiring  the  same ;  and  to  mark  exhibits  proved  in  court 
viva  voce,  and  sign  certificates  of  various  kinds  ;(1)  in 
pursuance  of  the  statute  12  Geo.  1,  c.  32,  to  countersign 
the  Accountant  General's  drafts  upon  the  Bank  of  Eng- 
land, and  to  draw  and  sign  certificates  to  the  Accountant 
General,  preparatory  to  the  transfer  or  delivery  out  of  the 
stocks,  securities,  or  other  property  standing  in  his  name, 
or  deposited  in  the  bank  in  trust,  in  the  several  causes  or 
accounts  in  the  court,  pursuant  to  the  orders  of  the  court 
for  such  purposes ;  to  enter  pleas,  demurrers,  causes, 

(1)  Chan.  Com.  Reps.  31. 
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appeals,  rehearings,  further  directions,  equities  reserved, 
and  exceptions  for  hearing  before  the  Lord  Chancellor  and 
make  out  a  book  of  the  same  ;  to  deliver  notes  for  subpoenas 
to  hear  judgment ;  to  make  out  a  paper  of  causes  and  other 
matters  to  be  heard  in  court,  and  of  causes,  and  other 
matters  that  are  adjourned,  and  to  see  that  they  are  put 
into  the  *paper  the  day  they  are  adjourned  to  ;  to  [  *35  ] 
make  copies  of  petitions  for  rehearing  and  of  appeal,  when 
required ;  to  receive  deposits  upon  filing  exceptions  and  bills 
of  review,  and  also  upon  setting  down  petitions  for  rehear- 
ing and  of  appeal ;  to  keep  an  account  thereof,  and  to  pay 
the  same  pursuant  to  the  orders  of  the  court. 

By  3  &  4  Will.  4,  c.  94,  s.  10,  it  is  enacted,  That  any 
person  shall  be  at  liberty  to  take  an  office  copy  of  so  much 
only  of  any  decree,  order,  report,  or  exceptions  as  he  may 
require ;  arid  that,  unless  the  court  shall  otherwise  specially 
direct,  no  recitals  shall  be  introduced  in  any  decree  or 
order  of  the  said  court,  but  the  pleadings,  petition,  notice, 
report,  evidence,  affidavits,  exhibits,  or  other  matters  or 
documents  on  which  such  decrees  and  orders  shall  be 
founded  shall  merely  be  referred  to ;  and  it  shall  be  lawful 
for  the  Lord  Chancellor,  if  he  shall  think  fit,  together  with 
the  Master  of  the  Rolls  and  Vice  Chancellor,  or  one  of 
them,  to  make  and  issue  such  rules  and  regulations  as  to 
the  form  of  such  decrees  and  orders  as  he  may  deem  neces- 
sary or  proper  for  the  proper  drawing  up  of  such  decrees 
and  orders,  and  carrying  into  effect  the  provisions  of  this 
act  in  regard  thereto. 

In  pursuance  of  this  act  the  General  Orders  of  21st 
December,  1833,  have  directed  in  what  manner  orders  and 
decrees  shall  be  drawn  up  ;  these  directions  will  be  consi- 
dered under  their  proper  heads. 

By  the  3  &  4  Will.  4,  c.  94,  fees  to  the  Registrars  and 
their  clerks  are  abolished,  and  in  their  stead  they  are  enti- 
tled to  the  following  salaries ; — 

The  first  Registrar  -       £  2,000  per  ann. 

Second  ditto  1,800 

Third  ditto  1,800 

Fourth  ditto  -  1,500 

*Fifth  ditto  1,500      [  *36  ] 

Sixth  ditto     -  J  ,250 

The  First  Clerk  to  the  Registrars        800 
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Second  Clerk  to  the  Registrars  800 

Third  600 

Fourth  600 

Fifth   -  400 

Sixth  400 

Seventh  300 

Eighth  300 

The  office  of  Entering  Clerks  or  Entering  Registrars  of 
the  Court,  and  the  office  of  Clerk  of  the  Exceptions  and 
Agent  to  the  Senior  Deputy  Registrar  were  abolished  by 
3  &  4  Will.  4,  c.  94,  and  the  duties  are  to  be  performed 
by  the  Master  of  the  Reports  and  Entries.  (8th  sect.) 

THE  MASTER  OF  REPORTS  AND  ENTRIES. 

The  office  of  Master  of  the  Report  office  was  abolished 
by  3  &  4  Will.  4,  c.  94,  s.  1,  and  by  the  8th  sec.  of  the 
same  act,  an  officer  to  be  called  "  The  Master  of  Reports 
and  Entries"  was  appointed,  and  the  duties  heretofore  per- 
formed by  the  Master  of  the  Report  Office,  by  the  Enter- 
ing Registrars,  or  Entering  Clerks,  and  by  the  Clerk  of 
the  exceptions  of  the  said  court  (so  far  as  found  neces- 
sary) are  to  be  performed  by  the  said  Master  of  Reports 
and  Entries  in  the  manner  mentioned  in  the  said  act. 

The  act  also  provides  that  there  is  to  be  in  the  office 
of  the  said  Master  of  Reports  and  Entries,  and  subject  to 
his  direction,  a  clerk  to  be  called  the  Clerk  of  Reports  ; 
two  clerks  to  be  called  Clerks  of  Entries  and  ten  Clerks  of 
Accounts. 

In  pursuance  of  the  said  act,  it  is  provided  by  the  30th 
[  *37  ]  *of  the  General  Orders  of  21st  December  1833, 
"  That  the  duties  to  be  performed  in  the  office  of  the  Mas- 
ter of  Reports  and  Entries  shall  be  carried  on  as  the  same 
were  heretofore  done  by  the  Master  of  the  Report  Office  ; 
and  that  all  decrees  and  orders  of  the  High  Court  of  Chan- 
cery shall  be  entered  by  the  clerks  of  entries  under  the 
direction  of  the  Master  of  Reports  and  Entries. 

That  proper  calendars  or  indexes  shall  be  kept  by  the 
clerk  of  entries,  so  that  the  same  may  be  conveniently 
referred  to  when  required ;  and  such  calendars  or  indexes, 
and  the  books  of  entries  shall,  at  all  times  during  office 
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hours,  be  accessible  to  the  public,  on  payment  of  the  usual 
fees. 

That  all  reports,  and  exceptions  to  reports  and  petitions, 
shall  be  left  with  the  clerk  of  reports,  to  be  by  him  filed 
or  preserved  under  the  direction  of  the  Master  of  Reports 
and  Entries,  and  all  office  copies  thereof,  or  of  any  part 
thereof,  that  may  be  required,  shall  be  ready  to  be  deli- 
vered to  the  party  requiring  the  same,  within  forty-eight 
hours  after  the  same  shall  have  been  bespoken ;  and  that 
all  decrees  and  orders  shall  be  entered  within  one  week 
after  the  same  shall  be  left  for  entry,  and  that  all  such 
entries  shall  be  examined  by  one  of  the  clerks  of  entries, 
and  be  marked  with  his  initials,  to  denote  such  examina- 
tion. 

That  proper  indexes  or  calendars  to  the  files  or  bundles 
of  the  reports  and  exceptions  to  reports  and  petitions  shall 
be  kept,  so  that  the  same  may  be  conveniently  referred  to 
when  required ;  and  such  calendars  and  indexes,  and  the 
said  original  reports  and  exceptions  to  reports  and  peti- 
tions shall,  at  all  times  during  office  hours,  be  accessible 
to  the  public,  on  payment  of  the  usual  fees. 

That  in  addition  to  such  calendars,  the  said  clerks  of 
reports  shall  enter  in  a  book,  to  be  kept  by  them  for  that 
purpose,  the  time  when  any  report  and  set  of  exceptions 
is  ^delivered  to  them  to  be  filed,  with  the  name  of  [  *38  ] 
the  cause  and  the  date  of  the  report,  and,  as  regards 
exceptions,  the  names  of  the  parties  excepting,  and  such 
book  shall,  at  all  times  during  office  hours,  be  accessible 
to  the  public. 

By  12  G.  1,  c.  32,  he  is  required  to  keep  an  account  of 
all  moneys,  funds,  and  effects,  belonging  to  the  suitors  of 
the  Court ;  one  account  being  kept  at  the  Bank  of  Eng- 
land, another  by  the  Accountant  General,  and  a  third  at 
the  Report  Office ;  which  three  reports  are,  in  the  months 
of  September  and  October  of  each  year,  compared  and 
balanced  with  each  other. 

The  salary  allowed  to  the  Master  of  Reports  and 
Entries,  and  to  the  clerks  in  lieu  of  fees  abolished  by  3  & 
4  Wm.  4,  c.  94,  is  as  follows : — 

Master  of  Reports  and  Entries        £1,000  per  ann. 
Clerk  of  Reports  200 

First  Clerk  of  Entries    -  -          150 
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Second  -             -          100 

First  Clerk  of  Accounts  500 

Second  -                                     400 

Third  350 

Fourth  300 

Fifth  250 

Sixth  200 

Seventh  -                                      150 

Eighth  150 

Ninth  -                       150 

Tenth  100 

[    *39    ]  *CLERKS  OF  AFFIDAVITS. 

By  2  &  3  Will.  4,  c.  Ill,  the  office  of  Registrar  of 
Affidavits  is  directed  to  cease;  and  by  3  &  4  Will.  4,  c. 
24,  s.  2,  an  officer  called  the  Clerk  of  the  Affidavits  is 
appointed,  who  is  to  perform  the  duties  heretofore  per- 
formed by  the  Registrar  of  Affidavits.  The  same  section 
also  appoints  an  assistant  clerk. 

The  duties  of  the  Clerk  of  the  Affidavits  are  to  receive, 
register  and  file  all  affidavits  made  in  causes  and  other 
proceedings  in  the  Court  of  Chancery,  to  be  originally 
used  in  that  court,  and  to  make  copies  thereof.  It  is 
also  his  duty,  when  required,  to  attend  with  the  original 
affidavits  in  the  Court  of  Chancery,  to  grant  certificates 
of  affidavits  being  filed,  and  to  search  for  affidavits.(l) 

All  copies  of  affidavits  are  to  be  ready  for  delivery 
within  forty-eight  hours  after  any  copy  shall  be  bespo- 
ken.(2)  The  office  of  the  Clerk  of  Affidavits  is  directed 
to  be  open  from  the  hour  of  ten  in  the  forenoon  until  four 
in  the  afternoon,  and  during  the  sitting  of  either  of  the 
courts,  from  the  hour  of  seven  to  eight  in  the  evening, 
except  that  from  the  1st  of  September  to  the  20th  of  Octo- 
ber,-this  office  is  only  to  be  open  from  eleven  till  one 
o'clock.(2)  The  salary  allowed  to  the  Clerk  of  Affidavits 
in  lieu  of  fees,  is  500/.  per  annum,  and  to  his  assistant 
clerk,  150/.  per  annum. 

SUBP(ENA  OFFICE. 

By  2  &  3  Will.  4,  c.  Ill,  the  office  of  the  patentee  of 

(1)  Chan.  Com.  Rep.  41.  (2)  36  N.  N.  O. 
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the  Subpoena  office  is  abolished,  except  as  to  any  person 
appointed  before  June  then  last ;  and  by  the  3  &  4  Will.  4, 
c.  *94,  s.  12,  after  the  death,  resignation,  or  removal  [  *40  ] 
from  his  office  of  the  present  patentee,  all  of  the  duties 
of  such  office  are  to  be  performed  by  the  Clerk  of  the 
Affidavits. 

The  Subpoena  office  is  open  from  ten  in  the  forenoon 
until  four  in  the  afternoon,  and  during  the  sitting  of  either 
of  the  courts,  from  seven  to  eight  in  the  evening,  except 
that  from  the  1st  of  September  to  the  20th  of  October,  the 
office  is  open  only  from  eleven  to  one  o'clock.(l) 

BAG-BEARER. 

The  duty  of  the  Bag-bearer  (as  stated  by  himself)  is  to 
attend  the  Court  of  Chancery  at  all  times,  when  the  Lord 
Chancellor  or  Vice  Chancellor  is  sitting,  with  the  Regis- 
trar's books  and  cause  papers,  and  to  continue  his  atten- 
dance till  the  rising  of  the  Court;  after  which,  he  makes 
out  from  the  Registrar's  paper  the  several  lists  of  causes 
and  other  matters  appointed  for  hearing  on  the  following 
day,  and  delivers  the  same  in  the  evening  preceding,  at  the 
houses  of  the  Lord  Chancellor  and  Vice  Chancellor,  at 
certain  public  offices,  and  at  the  chambers  of  gentlemen  of 
the  bar.(2) 

EXAMINERS. 

The  duties  of  this  office  are  executed  by  two  examiners, 
assisted  by  copying  clerks,  who  respectively  take  an  oath 
of  office. 

The  duties  of  the  examiners  are  : — To  receive  all  inter- 
rogatories for  the  examination  and  cross-examination  of 
witnesses  in  any  cause  in  the  Court  of  Chancery,  and  to 
^examine  and  cross-examine  such  witnesses  ;  to  [  *41  ] 
prepare  the  depositions  of  such  witnesses  in  writing,  and 
to  read  over  such  depositions  to  the  witnesses  previously 
to  their  signing  the  same ;  to  certify  in  writing  the  diffe- 
rent documents  deposed  to  by  the  witnesses  on  their  exa- 
mination ;  to  sign  notices  for  the  attendance  of  witnesses 
who  are  about  to  be  served  with  subpoenas  ad  testifican- 

(1)  36  N.  N.  O.  (2)  Chan.  Com.  Rep.  35. 
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dum  ;  to  grant  certificates  that  interrogatories  are  or  are 
not  filed,  and  that  witnesses  have  or  have  not  attended  for 
examination,  and  such  other  certificates  as  occasion  may 
require.(l) 

By  3  &  4  Will.  4,  c.  94,  &.  27,  the  examiners  of  the 
High  Court  of  Chancery  are  authorised  and  empowered 
to  administer  the  usual  and  accustomed  oaths,  and  to  take 
the  usual  affirmations  of  the  witnesses  examined  before 
them  ;  and  all  depositions  of  witnesses  examined  in  the 
High  Court  of  Chancery  are  directed  to  be  taken  in  the 
first  person ;  and  the  said  Examiners  are  to  receive  and 
account  for,  in  manner  therein-after  mentioned,  all  the  fees 
heretofore  receivable  by  the  said  Examiners  or  their  clerks. 

By  25  N.  O.  no  witness  to  be  examined  before  either  of 
the  Examiners  for  any  party  in  a  cause,  is  to  be  in  future 
produced  at  the  seat  of  the  Clerk  in  court  for  the  oppo- 
site party ;  but  a  notice  in  writing  containing  the  name 
and  description  of  the  witness  is  to  be  served  there  as 
heretofore. 

By  26  N.  O.  the  Examiner  who  shall  take  the  examina- 
tion in  chief  of  any  witness  is  to  be  at  liberty  to  take  his 
cross-examination  also. 

Witnesses  may  be  examined  by  c.ommission,  at  a  dis- 
tance of  twenty  miles  from  London  ;  in  which  case  their 
depositions  are  returned  to  the  Clerk  in  court  issuing  the 
commission ;  but  in  and  within  twenty  miles  of  London, 
all  witnesses  must  be  examined  by  the  Examiners,  So 
[  *42  ]  Dearly  as  1636,  the  Examiners  claimed  that  no 
commission  to  examine  witnesses  should  be  executed  in 
or  within  twenty  miles  of  London,(2)  but  in  J650,  their 
right  appears  to  have  been  disputed.(3)  However,  it  is 
now  clearly  recognised. 

By  3  &  4  Will.  4,  each  of  the  two  Examiners  is  allowed 
in  lieu  of  fees  received  before  the  said  act,  700/.  per  annum, 
and  each  of  their  clerks  150/. 

six  CLERKS. 

The  duties  of  the  Six  Clerks  are — To  receive  and  file 
all  bills,  answers,  replications,  and  other  records,  in  all 
causes  on  the  Equity  side  of  the  Court  of  Chancery ;  and 

(1)  Chan.  Cora.  Rep.  42.  (2)  Beam.  Ord.  87.  (3)  Beam.  Ord.  121. 
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if  when  brought  to  them  for  that  purpose  they  appear  to  be 
fairly  engrossed,  and  comformable  to  the  rules  and  prac- 
tice of  the  Court ;  to  enter  memoranda  of  them  in  books, 
from  which  they  are  to  certify  to  the  Court  as  occasion 
may  require,  the  state  of  the  proceedings  in  causes.  They 
sign  all  copies  of  pleadings  made  by  the  sworn  clerks  and 
waiting  clerks,  after  seeing  that  the  originals  are  regularly 
filed ;  after  each  term  they  present  to  be  set  down  the 
causes  ready  for  hearing  in  the  ensuing  term  either  before 
the  Lord  Chancellor  or  the  Master  of  the  Rolls. 

They  examine  and  sign  docquets  of  decrees  and  dismis- 
sions prepared  for  enrolment,  and  see  that  the  records  and 
orders  are  duly  filed  and  entered,  which  they  certify  pre- 
viously to  the  presentation  of  the  docquets,  to  the  Lord 
Chancellor,  and  the  Master  of  the  Rolls  for  signature. 

They  have  the  care  of  all  records  in  their  office  which 
*remain  in  their  studies  for  the  space  of  six  terms,  [  *43  ] 
for  the  sworn  clerks  and  waiting  clerks  to  resort  to  with- 
out fee.  They  afterwards  sort  them,  and  lay  them  up  in 
their  record  room  in  bundles,  making  indexes  or  calendars 
for  the  more  ready  recourse  to  them.(l) 

By  3  &  4  Will.  4,  c.  94,  s.  28,  vacancies  in  the  office  of 
a  Six  Clerk,  are  not  to  be  filled  up  until  their  number  is 
reduced  to  two. 


SWORN  CLERKS  AND  WAITING  CLERKS. 

In  order  to  qualify  a  Sworn  Clerk  for  the  duties  of  his 
office,  (which  include  the  duties  of  a  solicitor,)  he  must 
first  serve  as  an  articled  clerk  for  five  years  to  a  Sworn 
Clerk.  During  this  period  he  is  particularly  instructed  in 
the  practice  of  the  Court,  which  is  exceedingly  intricate 
and  extensive ;  and  he  is  expected  to  acquire  a  thorough 
knowledge  of  the  general  orders,  and  the  proper  fees  pay- 
able to  the  several  officers  and  solicitors  of  the  Court. 

These  acquirements  he  has  a  better  opportunity  and 
more  ready  means  of  attaining  than  any  other  person  con- 
nected with  the  Court,  in  consequence  of  the  nature  and 
variety  of  the  business  of  the  Court  which  is  transacted  by 

(1)  Chan.  Com.  Rep.  45. 
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him,  or  which  passes  through  his  department,  as  hereafter 
stated. 

Being  thus  qualified,  he  undergoes  an  examination  by 
the  Master  of  the  Rolls ;  and  in  case  of  his  approval,  his 
Honour  then  appoints  him  to  a  vacant  seat  in  the  Six 
Clerks'  Office,  which  is  a  freehold ;  his  Honour  being  first 
informed  of  such  vacancy  by  a  letter  from  the  Six  Clerks 
[  *44  ]  *in  whose  division  the  vacancy  happens  to  be ;  and 
he  is  thereupon  sworn  into  office,  and  becomes  an  attor- 
ney of  the  Court.(l) 

THE  DUTIES  OF  THE  SWORN  CLERKS, 

It  is  the  duty  of  the  Sworn  Clerks  to  inspect  the  engross- 
ment of  bills,  demurrers,  pleas,  answers,  disclaimers,  and 
other  records  ;  to  observe  that  they  are  properly  addressed 
and  intituled  ;  that  the  name  of  Counsel  is  set  to  such 
records  as  require  the  same,  and  that  the  other  usual  and 
requisite  forms  are  attended  to ;  after  which  their  name  is 
put  thereto.  They  enter  the  bill,  and  the  names  of  the 
first-named  plaintiff  and  all  the  defendants,  and  the  date  of 
filing,  each  in  his  own  book ;  and  the  name  of  the  cause, 
in  a  book  or  calendar  kept  in  the  office  for  general  resort, 
called  the  Bill-book ;  and  turn  the  same  over  into  the  Six 
Clerks  study,  for  his  signature  and  file  the  same. 

They  must  enter  all  demurrers  and  pleas  with  the  Regis- 
trar within  eight  days  after  filing  the  same,  or  they  are 
disallowed  and  overruled,  as  of  course. 

They  make  out  every  writ,  special  and  common,  on  the 
Equity  side  of  the  Court,  except  the  subpoena ;  viz.  the 
attachment,  proclamation,  distringas,  commission  of  rebel- 
lion, sequestration,  ne  exeat  regno,  habeas  corpus,  dedimus 
potestatem,  special  dedimus  by  order  of  Court,  commis- 
sion to  examine  witnesses,  with  the  schedule  of  oaths  ;  all 
special  commissions  for  setting  out  dower,  dividing  lands, 
and  ascertaining  boundaries  ;  writs  of  execution  of  decrees 
and  orders,  common  injunctions,  special  injunctions,  writs 
of  assistance,  certiorari,  procedendo,  and  supersedeas. 
j-  #45  -j  *They  attend  the  parties  and  their  solicitors,  to 
produce  to  them,  for  their  inspection,  the  records  of  all 

(1)  The  explanation  of  the  duties  of  the  Sworn  Clerks  is  extracted  from  the  Return  of 
Mr.  Jackson,  contained  in  the  Chancery  Commissioners'  Report  of  1826,  page  550. 
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pleadings  and  proceedings  filed  with  the  Six  Clerks,  or  re- 
turned into  the  office,  for  which  they  make  no  charge. 
They  also  make  copies  thereof  when  desired,  and  for 
those  purposes  they  are  entitled  to  have  recourse  to,  and 
the  custody  of,  all  the  records  in  the  causes  wherein  they 
are  respectively  employed. 

They  make  the  amendments  in  the  records  of  all  bills, 
and  the  copies  thereof,  taking  care  that  such  amendments 
are  according  to  the  practice  of  the  Court. 

They  make  out,  ingross,  and  present  replications  ta  the 
Six  Clerks  to  be  filed ;  and  give  notices  thereof  to  the 
sworn  clerks  employed  for  those  defendants  whose  answers 
are  replied  to. 

At  their  seats  subpoenas  to  answer  an  amended  bill,  and 
to  rejoin,  and  to  hear  judgment,  are  served  ;  they  join  and 
strike  commissioners'  names  in  joint  commissions  to  ex- 
amine witnesses,  and  other  special  commissions  which 
require  the  same. 

They  enter  all  rules,  to  produce  witnesses  and  pass  pub- 
lication, in  their  own  and  in  the  Six  Clerks'  books ;  and 
procure  the  proper  entries  thereof  to  be  made  in  the  Reg- 
istrar's book  ;  and  give  notices  thereof  to  the  sworn  clerks 
for  the  opposite  parties.  They  enter  and  sign  in  the  books 
kept  in  the  Six  Clerks'  office,  called  the  Rule-books,  all 
consents  to  enlarge  and  pass  publication. 

Notices  of  the  names  and  residences  of  all  witnesses 
examined  in  London  are  left  with  them,  and  transmitted  by 
them  to  their  solicitors. 

All  certificates  as  to  the  state  of  the  pleadings  and  pro- 
ceedings in  causes  are  made  out  by  them,  to  be  signed  by 
the  Six  Clerks,  and  produced  to  the  Court  previous  to  the 
orders  being  made,  which  depend  upon  the  state  of  the 
^pleadings ;  and  previous  to  any  cause  being  set  [  *46  ] 
down  by  the  Registrar  for  hearing,  such  certificate  is  ne- 
cessarily produced  to  and  left  with  the  Registrar  or  other 
proper  officer ;  and  the  sworn  clerks  are  the  officers  by 
whom  all  appearances  and  consents  (on  the  part  of  defen- 
dants in  contempt  or  otherwise,)  are  signed  and  entered 
with  the  Registrar  pursuant  to  order. 

They  sign  petitions  of  rehearing  and  appeal,  undertak- 
ing to  pay  such  costs  (if  any)  as  the  Court  shall  award, 
as  to  any  proceedings  had  since  the  decree  or  order  ap- 
pealed from  or  sought  to  be  reheard. 
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The  names  of  the  parties  in  the  several  causes  being 
entered  alphabetically  in  their  books,  together  with  the 
names  of  the  respective  sworn  clerks  by  whom  the  defen- 
dants have  appeared,  the  solicitors  and  their  clerks  are 
frequently  attending  upon  the  sworn  clerks,  and  request- 
ing them  to  search  their  books  for  information  to  enable 
them  to  make  the  proper  services,  as  at  their  seats  all 
special  petitions,  notices  of  motion,  warrants,  copies  of 
orders,  &c.  &c.,  which  do  not  tend  immediately  to  bring 
the  party  served  into  contempt,  are  necessarily  and  regu- 
larly served,  and  are  by  them  sent  to  the  solicitors. 

They  are  personally  served  with  the  orders  for  seques- 
tration nisi  against  defendants,  being  peers  or  members  of 
parliament,  and  also  with  the  orders  for  the  Serjeant-at- 
arms  nisi  to  go  against  the  parties,  not  being  peers  or 
members  of  parliament,  for  not  producing  and  leaving 
papers  with  the  Master  pursuant  to  order,  or  not  putting 
in  their  examinations  to  interrogatories  exhibited  before 
and  allowed  by  the  Masters. 

They  alone,  pursuant  to  orders  of  the  Court,  attend 
with  such  of  the  records  as  are  filed  in  the  Six  Clerks' 
office,  when  production  of  the  same  is  necessary,  namely, 
before  the  Master,  to  expunge  scandal  or  impertinence ;  in 
[  *47  ]  Court,  to  *take  the  bill  pro  confesso  ;  before  the 
grand  juries  in  London  and  Middlesex  ;  and  at  the  assizes 
in  the  country,  upon  indictments  for  perjury;  and  if  a  true 
bill  is  found,  they  afterwards  attend  the  Court  when  the 
trial  is  held,  or  for  other  purpose  whatsoever. 

They  certify  to  the  Court  and  Masters  any  question  of 
practice  required  of  them  ;  the  sworn  clerks  enter  the  ap- 
pearance in  court  of  the  respective  defendants ;  they  attend 
them  or  their  solicitors  whin  requested,  during  their  peru- 
sal of  the  record  of  the  bill,  without  fee ;  nor  is  the  party 
under  the  necessity,  or  expected  to  take  an  office  copy  of 
such  bill,  unless  he  finds  it  necessary  to  answer  the  same. 
They  attend  at  the  public  office  and  at  the  Master's  cham- 
bers to  receive  therefrom  all  pleas,  answers,  examinations 
and  depositions  taken  by  commission,  after  the  same  have 
been  sworn.  They  enter  all  pleas,  answers  and  demurrers, 
with  the  parties'  names,  dates  of  filing,  and  other  requisite 
matters,  in  their  books,  and  deliver  the  same  to  the  Six 
Clerk  to  be  filed  :  the  depositions  they  keep  by  them 
unopened,  until  publication  duly  passes ;  and  when  publi- 
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cation  has  passed,  the  depositions  are  produced  by  them  to 
the  adverse  parties'  sworn  clerk  unopened,  and  then  pub- 
lished in  his  presence.  In  cases  where  the  testimony  of  a 
witness  has  been  taken,  together  with  that  of  other  wit- 
nesses, under  a  commission  to  perpetuate  testimony,  or  a 
de  bene  esse  commission,  who  dies,  or  it  otherwise  becomes 
necessary  to  publish  his  deposition,  the  sworn  clerk  is  the 
officer  directed  by  the  order  to  open  the  depositions,  to 
select  the  particular  witness's  testimony,  publish  the  same, 
and  re-seal  the  depositions. 

They  sign  all  consents  to  petitions  for  various  purposes, 
and  all  agreements  and  elections  to  proceed  at  law  or  in 
equity :  they  examine  with  the  witness  who  is  to  prove  the 
same,  all  copies  of  bills,  answers,  and  other  pleadings  and 
^proceedings,  with  the  records,  in  order  to  make  [  *48  ] 
the  same  evidence  on  a  trial  at  law,  &c. 

They  draw  up  the  docquets  of  decrees,  and  obtain  the 
signature  of  the  Lord  Chancellor,  and  the  Master  of  the 
Rolls  thereto,  or  such  one  or  more  of  them  as  pronounced 
the  judgment,  and  they  enrol  the  same  ;  and  here  it  may 
be  fit  to  notice  that  the  decrees  are  now  but  seldom  en- 
rolled, and  there  must  therefore  be  considerable  risk  of  their 
loss.  The  only  apparent  or  probable  reason  to  be  assign- 
ed for  such  omission  is  the  great  expense  which  attends 
the  proceeding,  on  account  of  the  established  practice  of 
reciting  the  bill,  answers,  and  other  proceedings,  at  great 
length  ;  \vhereas  it  is  submitted,  that  if  the  decretal  part 
only,  with  a  short  introduction  to  the  same,  was  in  future 
deemed  sufficient;  and  if  the  same  were  annexed  to  the 
records  of  the  pleadings,  it  would  not  only  be  preferable 
to  the  present  practice,  but  would  be  a  very  great  saving 
of  expense.  In  this  event,  instead  of  the  enrolment  pass- 
ing to  the  Rolls,  it  would  be  transferred  together  with  the 
records,  to  the  Tower. 

They  make  out  all  exemplifications  of  the  records,  and 
attend  the  Masters  to  examine  the  same. 

With  the  sworn  clerk  are  deposited  all  deeds,  books, 
and  papers  left  by  the  parties  upon  filing  the  bill  or  answer, 
or  pursuant  to  an  order  of  Court,  for  the  purposes  of  the 
parties  or  their  solicitors  inspecting  the  same,  and  taking 
copies  thereof,  and  which  copies,  if  desired,  are  made  by 
them.  They  also  attend  the  several  Courts  and  examiners 

4* 


48       JUDGES   AND  OFFICERS  OF  THE  COURT  OF  CHANCERY. 

with  such  deeds,  &c.,  pursuant  to  the  orders  of  the 
Court. 

They  attend  the  Courts  with  infants  and  the  proposed 
guardians,  to  obtain  the  directions  thereof  for  the  appoint- 
ments of  such  guardians ;  first  informing  themselves  and 
the  Court  that  the  interest  of  the  infants  and  the  proposed 
[  *49  ]  ^guardians  do  not  clash,  and  that  the  latter  are 
otherwise  fit  persons  for  the  trust. 

They  have  the  custody  of  the  records  of  all  bills  to  which 
appearances  are  entered  until  answers  are  filed  thereto,  or 
the  time  arrives  at  which  the  same  are  to  be  transmitted 
to  the  record-room  according  to  the  course  of  the  Court. 
Before  an  answer  is  filed,  without  oath  or  signature,  they 
must  peruse  the  same,  and  see  that  no  admission  is  stated 
therein  to  the  prejudice  of  the  defendant,  as  a  check  against 
the  consequences  which  have  heretofore  ensued  by  reason 
of  defendants  having  had  such  improper  answers  put  in 
without  their  knowledge. 

The  sworn  clerk  is  entrusted  by  the  court  with  issuing 
attachments  and  other  processes  of  contempt,  for  the  reg- 
ularity of  which  proceedings  he  is  responsible.  It  is  there- 
fore his  duty  to  be  extremely  cautious  before  he  takes 
away  the  liberty  of  the  subject,  and  as  far  as  lies  in  his 
power,  he  must  be  careful  that  the  party  or  his  solicitor 
do  not  wantonly  or  vexatiously  abuse  such  process,  which 
is  frequently  a  difficult  task. 

When  an  attachment  issues  for  want  of  the  defendant's 
appearance,  or  for  not  obeying  a  writ  of  execution,  the 
sworn  clerk  must  carefully  inspect  the  affidavit  upon  which 
such  attachment  is  grounded,  and  observe  that  the  same 
is  sufficient,  and  that  the  service  of  the  previous  process 
has  been  strictly  regular  according  to  the  orders  and  prac- 
tice of  the  Court ;  and  here  it  must  be  noticed  that  such 
affidavits  are  in  general  so  very  imperfect,  and  the  servi- 
ces of  the  process  of  subpoena  and  writs  of  execution  so 
frequently  irregular,  that  more  than  one  half  of  the  attach- 
ments demanded  are  necessarily  rejected  until  the  irregu- 
larities are  corrected.  When  the  service  is  regular  and 
the  affidavit  is  perfect,  the  sworn  clerk  files  it  in  the  Affi- 
davit Office,  makes  out  the  writ,  enters  it  in  his  book, 
[  *50  ]  makes  out  *the  proper  prrecipe  for  the  Registrar, 
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and  attends  him  therewith  to  procure  his  entry  thereof, 
and  sends  it  to  the  Lord  Chancellor  to  be  sealed.[a] 

In  consequence  of  the  sworn  clerks'  knowledge  of  the 
practice  and  established  fees  of  the  several  officers  and 
solicitors  of  the  Court,  they  have  from  the  time  they  were 
first  established  attended  the  Masters  on  the  taxation  of 
the  several  bills  of  costs  in  their  respective  causes,  which 
is  a  duty  of  considerable  trust  and  importance  to  the  suitor, 
not  easily  executed,  and  requiring  not  a  little  discrimina- 
tion and  patient  scrutiny,  justly  to  apply  the  several  autho- 
rised rules  to  each  case. 

In  all  cases  where  exhibits  are  left  under  an  order  in  the 
hands  of  the  Clerk  in  Court  for  a  plaintiff  or  a  defendant, 
and  it  has  become  necessary  to  have  those  exhibits  pro- 
duced in  court,  or  at  the  assizes,  it  is  the  practice  for  the 
Clerk  in  Court  in  whose  custody  they  are  so  deposited,  or 
some  person  authorised  by  and  acting  for  him,  and  no 
other  person,  to  attend  therewith  upon  payment  of  his  fees 
and  expenses  ;  and  the  Court  never  orders  a  Clerk  in 
Court,  with  whom  exhibits  have  been  deposited  under  the 
usual  order,  to  deliver  them  up  to  any  other  person  for 
the  purpose  of  their  being  produced  in  court  or  at  the 
assizes.(l) 

A  sworn  clerk  may  arrest  a  practising  attorney  on  an 
attachment  of  privilege,  and  hold  him  to  special  bail ;  and 
he  may  do  so  although  the  debt  does  not  arise  out  of  fees 
due  from  the  attorney  to  the  sworn  clerk  for  business  done 
by  the  latter  as  a  sworn  clerk.(2) 

A  country  client  employing  and  having  paid  a  country 
solicitor  who  employs  but  does  not  pay  a  Clerk  in  Court, 
is  not  bound  to  pay  the  Clerk  in  Court ;  but  if  the  Clerk 
in  Court  has  any  papers  in  his  hands,  he  may  retain  them, 
and  *if  anything  remains  due  in  the  hands  of  the  [  *51  ] 
country  client,  the  Court  will  stop  it,  and  order  the  same 
to  be  paid  to  the  Clerk  in  Court.(3)  But  if  the  Clerk  in 

(1)  Harris  v.  Bodenham,*  1  S.  &  S.  283.     Gretham  v.  Bell,  5  Russ.  161. 

(2)  Wainwright  v.  Smith,*  2  Russ.  568. 

(3)  Farewell  v.  Coker,  2  P.  Wms.  460.    Stevens  v.  Avery,  Dick.  224. 

[a]  Mr.  Hoffman,  in  his  Chancery  Practice,  Vol.  1,  p.  408,  lays  it  clown  as  the  rule, 
that  the  clerk  in  bound  on  the  entry  of  all  common  orders,  to  ascertain  whether  the  party 
has  complied  with  the  requisitions  which  entitle  him  to  the  order  ;  whether,  for  example 
un  affidavit  on  which  to  found  an  order  for  an  attachment  is  sufficient.  Perhaps  beyond 
this,  the  true  rule  is,  that  all  common  orders  are  to  be  entered  at  the  peril  of  the  party. 

"Eng.  Chan.  Reps.  i.  143.  ^Eng.  Chan.  Reps.  iii.  238. 
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Court's  debt  arises  from  lending  money  to  the  solicitor, 
he  cannot  detain  a  client's  papers  as  a  pledge.(l) 

A  Clerk  in  Court  cannot  be  compulsorily  changed  with- 
out an  order  of  court,  nor  until  all  his  fees  in  the  cause  are 
satisfied,  nor  can  he  be  compelled  to  take  any  step  in  a 
suit  until  he  is  paid  his  fees  for  the  same ;  and  he  may  at 
any  time  refuse  to  proceed  further  with  a  cause  until  all 
his  fees  in  that  cause  have  been  paid. 

KEEPER  OF  RECORDS  IN  THE  TOWER. 

The  duty  of  this  officer  is  carefully  to  preserve  the  Rolls 
and  Records  in  the  Tower  of  London ;  to  attend  at  the 
Record  Office,  by  himself  or  his  deputy ;  to  produce  Rolls 
and  Records  to  persons  who  apply  for  them,  and  to  make 
copies  of  the  same ;  to  attend  both  Houses  of  Parliament, 
and  the  Courts  of  Judicature,  with  such  Records  when 
required,  and  to  arrange  and  make  Indexes  to  the  Re- 
cords. (2) 

PRINCIPAL  SECRETARY  TO  THE  LORD  CHANCELLOR. 

It  is  the  duty  of  this  officer  to  attend  the  Lord  Chan- 
cellor, in  turn  with  his  Lordship's  other  secretaries,  and 
whenever  else  he  is  required  so  to  do.  He  is  to  receive, 
examine,  and  write  the  answers  to  all  petitions  preferred 
to  the  Lord  Chancellor,  in  causes  and  other  matters  not 
belonging  to  the  duties  of  the  other  secretaries ;  and  after 
[  *52  ]  submitting  *the  same  to  his  Lordship  for  appro- 
bation and  signature,  to  return  the  petitions  to  those  who 
have  presented  them.  He  is  to  enter  every  petition,  and 
the  answer  thereto,  in  a  book  kept  for  that  purpose ;  and 
to  make  out  for  his  Lordship,  and  certain  officers,  includ- 
ing the  registrar,  lists  of  such  petitions  as  are  to  be  heard. 
He  is  to  attend  the  hearing  of  all  petitions  preferred  to 
the  Lord  Chancellor  as  visiter  on  behalf  of  the  Crown ;  to 
take  minutes  of,  and  to  draw  up  the  orders  made  thereon, 
and  to  enter  such  orders  in  the  book  before-mentioned. 
He  is  to  prepare  and  issue  letters  missive  to  peers  and 
privileged  persons.  He  is  to  prepare  and  issue  warrants 
to  the  serjeant-at-arms,  the  messenger  or  pursuivant  at- 

(1)  Gray  v.  Cockerel,  2  Atk,  114.  (2)  Chan.  Com.  Rep.  66. 
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tending  the  court,  and  the  warden  of  the  Fleet  prison. 
He  is  to  tax  costs  in  error  in  the  Exchequer  Cham  her. 
He  is  to  set  down  all  causes  to  be  heard  before  the  Lord 
Chancellor,  above  the  limited  numbers  which  the  senior 
registrars  and  other  offices  are  entitled  to  set  down.  He 
is  to  make  out,  and  enter  in  the  before-mentioned  book, 
the  appointments  of  the  Accountant  General  and  the  Re- 
gistrars, and  also  to  make  out  and  enter  in  the  same  book, 
the  usual  order  on  the  appointment  of  a  Master  in  Chan- 
cery, for  transferring  to  him  all  causes  and  other  matters 
which  had  been  by  former  orders  referred  to  his  predeces- 
sor. He  is  to  enter  in  the  same  book  the  certificates  from 
the  Lord  Chancellor  to  the  Clerk  of  the  Hanaper,  autho- 
rising payment  to  the  messenger  or  pursuivant  attending 
the  court,  of  certain  charges  on  proclamations  and  writs 
of  election. (1) 

*LORD  CHANCELLOR'S  SECRETARY  OF  DECREES  AND    [  *53  ] 

INJUNCTIONS. 

The  duties  of  this  officer  are,  to  receive  and  examine 
the  docquets  of  decrees  and  dismissions  which  are  to  be 
enrolled,  and  to  write  the  orders  upon  petitions  relating 
thereto.  To  receive  and  examine  all  orders  for  injunc- 
tions, and  the  writs  of  injunction  and  docquets  (which  are 
copies  of  the  writs.)  To  procure  his  Lordship's  signature 
to  such  docquets  of  decrees  or  dismissions,  orders  upon 
petitions,  writs  of  injunction,  and  docquets,  and  to  make 
an  entry  of  the  same  in  a  book  kept  for  that  purpose  ;  also, 
to  receive  and  enter  in  the  same  book  all  caveats  against 
signing  and  enrolling  decrees  or  dismissions,  and  to  give 
notice  thereof  to  the  parties  concerned.(2) 

THE  SERJEANT  AT  ARMS. 

The  duties  of  this  officer  are,  to  attend  upon  the  Lord 
Chancellor  with  the  mace,  and  to  execute,  by  himself,  or 
his  deputy  or  deputies,  such  process  as  is  directed  to  him 
and  them  by  the  Court  of  Chancery.(3) 


(1)  Chan.  Com.  Rep.  1M.  (2)  Chan.  Com.  Rep.  132. 

(3)  Chan.  Com.  Rep.  137. 
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MESSENGER  OR  PURSUIVANT,  ATTENDING  THE  COURT  OF  CHAN- 
CERY, AND  OF  THE  USHER,  AND  CRIER. 

The  duty  of  this  officer,  as  connected  with  this  court,  is 
to  attend  on  the  Great  Seal,  either  in  person  or  by  deputy, 
and  to  be  ready  to  execute  all  such  orders  as  he  shall 
receive  from  time  to  time  from  the  Lord  Chancellor,  Lord 
Keeper,  or  Lords  Commissioners^  1) 
[  *54  ]  *The  duty  of  the  Usher  is  to  take  care  of  the 
Hall  where  the  Chancellor  sits  to  hear  causes ;  the  duty  of 
the  Crier  of  the  court  is  to  keep  silence  during  the  sittings ; 
the  duty  of  the  Door-keeper  is  to  attend  court  in  Term 
time  and  to  collect  the  court  fees. 

DEPUTY  OF  THE  WARDEN  OF  THE  FLEET. 

The  duty  of  this  officer  is  constantly  to  attend  the  court 
in  and  out  of  Term  when  the  court  sits ;  and  when  any 
warrant  of  commitment  issues  from  the  Lord  Chancellor 
for  committing  any  person  to  the  prison  of  the  Fleet,  for 
contempt  of  the  court,  the  officer  is  to  execute  it.  He  is 
also  to  bring  up  all  prisoners  by  Habeas  Corpus,  to  the 
court,  and  to  carry  them  back  again  in  case  they  are 
remanded.(2) 

CHIEF  SECRETARY  OF  THE  MASTER  OF  THE  ROLLS. 

The  duties  of  this  officer  are,  to  attend  his  Honour  in 
court  and  on  all  other  public  occasions ;  to  attend  in  the 
office  in  the  Rolls  for  the  despatch  of  business ;  to  peruse 
and  present  to  his  Honour  every  petition  preferred  to  him 
(except  such  as  it  is  the  duty  of  the  Under-Secretary  and 
Secretary  of  Causes  to  present)  and  to  write  thereon  the 
answer  or  order  given  by  his  Honour  ;  to  enter,  in  a  book 
kept  for  that  purpose  in  the  office,  the  name  and  time  of 
admittance  of  every  Six  Clerk,  sworn  clerk  of  the  Six 
Clerks  Office,  and  waiting  clerk  of  the  same  office  ;  also, 
to  enter  therein  the  name  of  every  articled  clerk  of  the 
same  office,  at  the  time  of  his  entering  into  articles  with 
[  *55  ]  *any  of  the  sworn  clerks  of  that  office,  and  the 
date  of  such  articles,  and  to  give  notice  in  writing  of  the 
application  of  every  person  to  be  entered  an  articled  clerk, 

(1)  Chan.  Com.  Rep.  138.  (2)  Chan.  Cora.  Rep.  146. 
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previous  to  his  executing  his  articles  of  clerkship ;  to  enter 
in  the  same  book,  the  name  and  time  of  admittance  of 
every  clerk  of  the  Petty  Bag  office,  and  of  every  Exami- 
ner of  the  Court  of  Chancery,  and  of  every  copying  clerk 
in  the  Examiner's  Office  ;  to  peruse  and  examine  the  cre- 
dentials of  articled  clerks,  and  of  attorneys  applying  to  be 
admitted  solicitors  of  the  Court  of  Chancery,  previous  to 
their  examination  and  admission  by  his  Honour,  and  to 
enter  in  a  book  due  notice  of  every  such  application.(l) 

UNDER-SECRETARY  AT   THE  ROLLS. 

The  duties  of  this  officer  are  to  peruse  and  present  to 
the  Masters  of  the  Rolls,  every  petition  for  the  admission  of 
a  plaintiff  or  defendant  to  sue  or  defend  in  forma  pauperis  ; 
and  every  petition  presented  by  a  pauper  after  admission 
as  such,  or  by  a  person  entitled  to  the  privilege  of  the  court. 
To  write  thereon  the  answer  or  order  made  by  his  Honour, 
and  procure  the  same  to  be  signed  by  him ;  to  enter  the 
name  of  the  cause  in  which  such  order  is  made,  and  the 
order  in  a  book  kept  for  that  purpose.  Also,  to  enter  in 
a  book  the  name  of  every  cause  in  which  any  petition  is 
presented,  and  the  order  made  on  such  petition.  He  is 
likewise  to  perform  the  duties  of  the  chief  secretary,  during 
his  absence,  and  to  attend  upon  his  Honour's  person  when 
required.(2) 

By  the  29  N.  N.  O.  with  a  view  to  the  convenience  of 
the  suitors  and  their  solicitors,  and  for  the  purpose  of 
diminishing  the  expense  of  orders  on  petitions  of  course, 
*which,  according  to  the  practice  of  the  court,  may  [  *56  ] 
be  presented  to  the  Master  of  the  Rolls,  one  of  the  secre- 
taries of  the  Master  of  the  Rolls  is  ordered,  upon  any  such 
petitions  of  course  (except  upon  petitions  for  setting  down 
causes  to  be  reheard,)  which  shall  be  presented  to  his 
Honour,  instead  of  answering  such  petitions,  as  heretofore, 
to  draw  up  the  orders  thereon  in  such  form  as  the  Master 
of  the  Rolls  shall  from  time  to  time  direct,  every  such  order 
to  be  signed  as  passed  with  the  initials  of  such  secretary ; 
and  the  under-secretary,  is  to  enter,  or  cause  to  be  entered, 
every  such  order  in  a  book  to  be  kept  at  the  Secretary's 
office  at  the  Rolls  for  that  purpose,  and  then  to  mark  and 
sign  such  orders  with  his  initials,  as  entered  ;  and  the  sui- 

(1)  Chan.  Com.  Rep.  152.  (2)  Chan.  Com.  Rep.  154, 
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tors  of  the  court  and  their  solicitors  are  to  have  access  to 
the  said  book,  during  office  hours,  without  the  payment  of 
any  fee ;  and  for  every  such  order  so  to  be  made  as  afore- 
said, there  is  to  be  paid  the  same  fees  as  have  hitherto 
been  payable  in  respect  of  such  petitions  as  aforesaid,  in 
lieu  of  the  fees  on  such  petitions.  And  there  is  to  be  also 
paid  to  the  chief  secretary,  for  filing  every  such  petition, 
the  sum  of  one  shilling ;  and  to  the  under-secretary,  for 
entering  every  such  order,  the  sum  of  sixpence.  And  every 
such  order  so  to  be  made  as  aforesaid,  is  to  have  the  same 
force  and  effect  as  orders  of  course  passed  by  the  regis- 
trars now  have,  and  without  the  payment  of  the  fees  here- 
tofore payable  on  such  orders  at  the  Registrar's  office ; 
and  for  every  office  copy  that  may  be  required  of  any  such 
order,  there  shall  be  paid  to  the  chief  secretary  (who  shall 
mark  the  same  as  examined,  and  authenticate  it  by  affix- 
ing his  initials  thereto)  the  sum  of  sixpence,  and  no  more, 
for  making  the  same. 

[    *57    ]        ^SECRETARY  OF  CAUSES  AT  THE  ROLLS. 

The  duties  of  this  officer  are,  to  set  down  causes  for 
hearing  befere  the  Master  of  the  Rolls,  and  to  draw  and 
sign  a  note  to  the  Registrar,  certifying  to  him  the  name 
of  every  cause  to  set  down ;  to  peruse,  present  to  his  Honour 
and  write  the  order  upon  all  petitions  of  the  following  kind, 
viz. :  For  setting  down  of  causes,  to  have  bills  taken  pro 
confesso  ;  and  for  setting  down  of  causes  at  the  request  of 
the  defendant,  and  for  restoring  to  the  paper,  causes  which 
have  been  struck  out  thereof;  also  to  write  the  order  on 
petitions  for  rehearing ;  and  for  setting  down  of  causes 
upon  a  Master's  report  upon  an  equity  reserved,  and  for 
further  directions  ;  and  also  on  petitions  for  adjourning  of 
causes.(l) 

SECRETARY  OF  DECREES  AND  INJUNCTIONS  AT  THE  ROLLS. 

The  duty  of  this  officer  is,  to  present  to  the  Master  of 
the  Rolls  the  docquet  of  every  decree  or  dismission  pro- 
nounced by  his  Honour,  to  be  signed  by  him,  in  order  for 
the  enrolment  thereof:  to  enter  the  name  of  the  cause  in 

(1)  Chan.  Com.  Reps.  155. 
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which  such  decree  or  dismission  is  pronounced,  the  date 
of  the  decree  or  dismission,  and  the  time  of  such  signing 
the  docquet,  in  a  book  kept  by  him  for  that  purpose  ;  also 
to  enter  therein  the  docquet  of  every  injunction  granted 
by  his  Honour,  and  present  the  same  to  his  Honour  for  sig- 
nature ;  to  set  down  in  the  same  book  all  caveats  that  shall 
be  desired  to  be  entered  against  his  Honour's  signing  any 
decree  or  dismission,  and  to  give  notice  thereof  to  the  par- 
ties concerned ;  and  to  attend  his  Honour  when  any  of  such 
business  is  to  be  transacted.(l) 

^KEEPER  OF  THE  RECORDS  IN  THE  ROLLS  CHAPEL.  [  *58  ] 

The  duty  of  this  officer  is,  to  take  care  of  the  records 
in  the  chapel  at  the  Rolls;  to  make  annual  indexes  or 
calendars  of  them,  as  they  are  brought  to  the  chapel ;  to 
attend  and  produce  such  indexes  and  records  to  those  who 
are  desirous  of  making  searches,  or  of  reading  the  records 
themselves ;  to  make  copies  and  exemplifications  of  the 
same  when  required ;  to  attend  the  two  Houses  of  Parlia- 
ment or  their  committees,  and  the  Courts  of  Judicature, 
with  the  records,  when  required ;  to  attend  the  Master  of 
the  Rolls  on  cancellations  of  records  of  recognizances, 
deeds  and  letters  patent.(2) 

SECRETARY  TO  THE  VICE  CHANCELLOR  OF  ENGLAND. 

The  duty  of  this  officer  is  to  attend  on  the  Vice  Chan- 
cellor of  England,  at  all  times  whenever  he  sits  in  court, 
both  in  term  time  and  at  his  sittings  after  term. (3) 

(1)  Chan.  Com.  Rep.  157.  (2)  Id.  158.  (3)  Id.  164. 
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CHAPTER  III. 

THE  BUSINESS  OF  THE  COURT,  [a] 

Business  of  the  Court,  59.      Sittings  of  the  Judges,  59.      Time  of  their  Sittings,  59. 
Books  of  Causes  set  down  for  hearing,  59. 

THE  three  Judges  sit  in  Westminster  Hall  everyday  in 
term,  Sundays  and  holidays  excepted  ;  and  during  the  sit- 
tings after  term  the  Lord  Chancellor  and  Vice  Chancellor 
sit  in  their  respective  courts  in  Lincoln's  Inn  Hall ;  and 
the  Master  of  the  Rolls  at  his  Court  in  Rolls  Yard. 

The  usual  hours  of  sitting  vary  from  ten  o'clock  in  the 
morning  until  from  three  to  five  o'clock  in  the  afternoon. 

Immediately  after  and  before  each  term,  the  Court 
usually  takes  a  short  recess,  and  about  the  middle  of 
August  adjourns  for  the  long  vacation,  which  lasts  till  the 
beginning  of  November. 

There  are  no  fixed  days  for  hearing  particular  branches 
of  the  business  of  the  Court,  but  at  the  commencement  of 
every  sitting  each  Court  issues  a  seal  paper  detailing  the 
plan  of  disposing  of  business  for  each  day. 

The  mode  in  which  the  business  of  the  Court  is  pre- 
sented for  hearing,  may  be  either  in  the  shape  of  original 
causes,  pleas,  demurrers,  petitions,  motions,  further  direc- 
tions, exceptions,  rehearings,  and  appeals,  all  of  which  will 
be  treated  of  under  their  proper  head. 

Two  books  are  made  out  every  term,  and  constantly 
open  for  inspection,  at  the  Register  Office ;  one  containing 
[  *60  ]  the  ^causes,  &c.,  set  down  for  hearing  before  the 
Lord  Chancellor  and  Vice  Chancellor,  and  called  the 
Court  book  ;  and  the  other  containing  the  causes  before 
the  Master  of  the  Rolls. 

From  these  books  the  causes,  &c.,  are  placed  in  succes- 
sion in  the  daily  paper. 

Neither  petitions  nor  motions  are  set  down  in  these 

[a)  This  chapter,  like  the  last,  is  exclusively  focal  in  its  character,  and  cannot  with 
convenience  or  usefulness  be  adapted  to  the  routine  of  business  of  the  various  Courts  of 
Equity  in  this  country.  The  student  is  referreo\  on  this  head,  to  the  statutes  of  the 
various  states,  as  well  as  of  the  United  States,  and  to  the  rules  of  practice  of  the  various 
courts  exercising  chancery  jurisdiction. 
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books ;  the  former  being  set  down  with  the  Secretary  of 
the  Lord  Chancellor,  or  of  the  Master  of  the  Rolls,  for 
certain  days  specially  appointed,  and  the  latter  being 
moved  in  court  on  seal  days,  according  to  the  seniority 
of  counsel,  and  sometimes  in  order  of  date. 

The  manner  in  which  the  business  of  the  Court  is  pre- 
sented for  hearing  will  be  necessarily  considered  in  its 
proper  order,  excepting  as  to  motions  and  petitions,  of 
which  it  will  be  necessary  to  say  a  few  words  before 
treating  of  the  regular  proceedings  of  a  suit. 


^CHAPTER  IV.  [  *61  ] 

MOTIONS. 

By  whom  motions  heard,  Gl.  What  applications  made  by  motions,  61.  Motion  can- 
not  be  made  by  a  party  in^contempt,  62.  Nor  if  costs  of  a  former  motion  remain 
unpaid,  62.  Motions  divided  into  motions  as  of  course,  and  special  motions,  62. 
Motions  as  of  course,  62.  Special  motions,  64.  Notice  of  motions,  when  required 
and  how  fmmed,  64.  Service  of  notice  of  motion,  65.  Brief  on  a  motion,  65. 
Number  of  counsel  to  be  employed,  66.  If  the  motion  cannot  be  made  on  the  day 
fixed  in  the  notice,  66.  How  motions  brought  on  and  heard,  66.  What  affidavits 
read  on  motions,  66.  If  no  counsel  appear,  66.  Costs  of  abandoned  motions,  67. 

ALL  the  three  Judges  who  preside  over  the  Court  of 
Chancery  now  entertain  applications  made  to  them  in  the 
form  of  motions,  and  it  is  in  the  option  of  a  party  giving 
a  notice  of  motion  to  select  before  which  of  these  Judges 
the  same  shall  be  made.  Prior  to  the  passing  of  3  &  4 
Wm.  4,  it  was  not  the  habit  of  a  Master  of  the  Rolls  to 
hear  motions ;  but  by  that  act  the  Master  of  the  Rolls  is 
required  to  hear  and  determine  motions  duly  made  before 
him. 

Before  a  cause  is  ripe  for  hearing,  and  during  the  whole 
progress  of  a  suit,  the  Court  will  entertain  certain  interlo- 
cutory applications  presented  to  its  consideration  either 
in  the  shape  of  a  motion  or  of  a  petition  ;  thus,  pending 
a  litigation,  the  Court  will  on  motion  secure  the  fund  by 
ordering  the  same  to  be  paid  into  court ;  will  appoint  a 
receiver  to  collect  the  rents  of  real  estate,  or  restrain  one 
party  from  doing  any  act  injurious  to  another  party  by 
^awarding  a  writ  of  injunction.  The  Court,  in  [  *62  ] 
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granting  applications  of  this  nature,  exercises  its  discre- 
tion not  only  on  merits,  but  also  according  to  the  stage  of 
the  different  proceedings.  Thus  some  motions  may  be 
made  immediately  after  the  bill  has  been  filed,  others 
after  the  appearance  or  answer  of  the  defendant,  and  so 
on,  during  the  different  stages  of  a  cause ;  but  the  Court 
will  not  on  motion  decide  the  merits  of  a  suit,  nor  make 
an  order  the  object  of  which  involves  the  principal  point 
in  the  cause  ;(1)  neither  will  the  Court  on  motion  enforce 
an  agreement  to  compromise  a  suit  privately  come  to  by 
the  parties  out  of  Court,  and  afterwards  disregarded,  but 
which  has  not  been  made  an  order  of  Court.(2) 

A  party  in  contempt  cannot  make  a  motion,  (nor  can 
lie  take  any  step,)  until  he  has  cleared  his  contempt,  unless 
the  motion  or  other  proceeding  has  relation  to  an  irregu- 
larity in  the  contempt.[cr]  If  a  motion  has  been  dismiss- 

(1)  Like  v.  Beresford,  3  Bro.  C.  C.  365.  (2)  Forsylh  v.  Manton,  5  Madd.  78. 

[a]  A.  plaintiff,  in  contempt,  for  non-payment  of  costs  for  an  irregular  motion,  can 
enforce  an  answer  from  the  defendant.  Bates  v.  Wilson,  2  Lond.  Jurist,  107;  S.  C. 
affirmed,  Ibid.  319.  S.  C.  3  Myl.  &  Cr.  197  ;  9  Sim.  54.  (In  this  case  Mr.  Knight 
Jjruce,  now  one  of  the  Vice  Chancellors  of  England,  contended  (hat  the  rule  applied  only 
to  parties  applying  for  the  indulgence  of  the  Court.)  So,  a  party,  against  whom  an 
attachment  has  issued  for  disobedience  of  an  order,  may,  notwithstanding  the  attach, 
jnent,  move  to  discharge  the  order,  Brown  v.  Newall,  2  Myl.  &  Cr.  558,  or  to  set  aside 
the  attachment.  Hawkins  v.  Hall,  1  Beavan,  73.  King  v.  Briant,  2  Lond.  Jurist,  106, 
3  Myl.  &.  Cr.  191  ;  Howard  v.  Newman,  1  Moll.  221.  So,  a  plaintiff,  in  contempt,  may 
Compel  the  production  of  deeds  and  documents  relating  to  the  matters  in  issue,  and 
ndmitted  by  the  answer  of  the  defendant  to  be  in  his  possession.  Plumbe  v.  Plumbe,  3 
You.  &  Coll.  622. 

And  in  New  York,  it  has  been  held,  that  where  a  party  is  in  contempt,  the  Court  will 
not  grant  an  application  in  his  favour,  which  is  not  a  matter  of  strict  right.  And  if  he 
apply  to  the  Court  for  a  favour,  it  will  only  be  granted  on  condition  that  he  purge  his 
contempt,  by  complying  with  the  former  order  of  the  Court.  Johnson  v.  Pinney,  1  Paige, 
646  ;  Rogers  v.  Paterson,  4  Paige,  450.  So  also,  an  objection  that  the  defendant  is  in 
contempt  is  not  a  sufficient  answer  to  an  application  that  the  complainant  elect  whether 
he  will  proceed  in  tiiis  court  or  in  a  court  of  law  for  the  same  cause.  It  is  only  where 
the  party  in  contempt  applies  for  a  favour,  that  such  an  objection  is  available.  The 
granting  of  an  application  that  the  complainant  elect,  is  a  matter  of  right,  and  not  of  mere 
favour.  Akroyd  v.  Klug,  in  Chan.  N.  Y.,  May  4,  1841 ;  to  be  reported  in  8  Paige. 

So,  in  Virginia,  where  a  defendant  is  in  contempt,  no  plea  or  demurrer  can  be  admit- 
ted, but  upon  motion  in  open  court.  Lane  v.  Ellzcy,  4  Hen.  &  Munf.  504. 

So,  in  Indiana,  a  complainant  may,  on  payment  of  costs,  dismiss  his  bill  at  any  time 
before  a  final  hearing,  provided  he  be  not  in  contempt.  Smith  v.  Smith,  2  Blackf.  232. 

Where  a  defendant  had  been  in  contempt  for  want  of  an  answer,  through  the  mistake 
of  the  warden  of  the  Fleet  in  refusing  to  lake  the  answer,  the  Court  ordered  that  the  costs 
of  the  contempt  should  he  costs  in  the  cause;  and  on  failure  of  the  plaintiff  to  take  excep- 
tions to  the  answer  within  a  limited  time,  that  the  defendant  should  be  discharged. 
Reymer  v.  Gunstone,  2  You.  &  Coll.  584  ;  see  also,  Taylor  v.  Salmon,  3  Myl.  &  Cr. 
10!J  ;  S.  C.  8  Sim.  449,  (11  Eng.  Chan.  Rep.  517.) 

If  an  attachment  have  regularly  issued  against  a  defendant,  for  want  of  an  answer,  he 
cannot  file  a  demurrer  and  answer,  although  the  former  be  confined  to  an  allegation 
which  the  defendant  might,  by  answer,  have  insisted  he  was  not  bound  to  answer. 
Vigcrs  v.  Lord  Audlcy,  8  Sim.  333,  (11  Kng.  Chan.  Rep.  464.) 

A  defendant,  in  custody  for  want  of  an  answer  of  himself  and  wife,  cannot  clear  his 
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ed  with  costs,  such  costs  must  be  paid  before  a  party  is 
in  a  situation  to  make  a  similar  motion,(l)  but  it  appears 
from  a  MS.  note  cited  in  the  above  case,  that  if  the  costs 
are  not  taxed,  non-payment  is  no  objection. (2) 

Motions  may  be  divided  into  two  kinds — 1st,  Motions 
as  of  course  ;  and  2dly,  Special  motions ;  and  these  last 
may  be  again  subdivided  into  exparte  motions,  and  motions 
requiring  to  be  made  on  notice. 

A  motion  as  of  course  is  one  which,  assuming  the  pro- 
ceeding to  be  regular,  is  granted  without  any  considera- 
tion of  merits  or  circumstances,  as  to  confirm  a  Master's 
report  nisi  or  absolute,  to  dissolve  the  common  injunction 
?iisi,  to  examine  a  witness  viva  voce,  or  to  fix  a  day  for  the 
appearance  of  an  absconding  defendant.  In  granting  the 
motion,  *the  Court,  or  rather  the  Registrar,  has  [  *63  ] 
only  to  be  satisfied  that  the  proceeding  is  regular;  and  in 
some  few  cases  has  to  examine  the  affidavit  in  support  of 
the  motion,  to  see  that  it  justifies  the  order,  as  in  the  case 
of  an  absconding  defendant,  where,  although  merits  are  not 
examined  into,  it  is  necessary  to  see  that  the  requisites 
of  the  act  of  Parliament  are  complied  with. 

A  motion  that  an  absconding  defendant  may  appear,  is 
not  an  illustration  of  a  motion  of  course,  since  it  requires 
to  be  mentioned  to  the  court. 

It  is  not  unusual  for  the  Counsel  to  mention  motions  as 
of  course,  to  the  Court,  and  it  is  sufficient  if  the  motion 
paper  signed  by  Counsel  is  handed  to  the  registrar  in  court. 

(1)  Killing  v.  Killing,  6  Madd.  68.  (2)  Killing  v.  Killing,  6  Madd.  68  (n). 

contempt,  by  putting  in  the  separate  answer  of  himself  only.  Gee  v<  Cottle,  3  Myl.  <fc 
Cr.  180.  And  where  a  joint  attachment  had  issued  against  husband  and  wife,  upon 
which  the  husband  was  arrested,  it  was  held  that  the  wife  not  answering  was  in  con- 
tempt, and  must  either  join  in  the  husband's  answer,  or  clear  her  contempt,  upon  motion, 
to  answer  separately,  founded  upon  special  circumstances.  Hardy  v.  Sharpe,  3  You.  &. 
Coll.  377. 

A  plaintiff,  while  in  contempt  for  non-payment  of  the  costs  of  a  demurrer,  cannot, 
under  colour  of  amending  a  former  bill,  proceed  against  the  demurring  party  for  the 
same  matter.  Crawforth  v.  Holder,  3  You.  &  Coll.  718. 

If,  however,  the  contempt  be  waived,  the  rights  of  the  party  are  restored.  Thus,  filing 
a  cross  bill  against  a  party  who  is  in  contempt  in  the  original  cause,  is  a  waiver  of  such 
contempt  on  the  part  of  the  party  who  files  it ;  and  the  defendant  in  the  cross  suit,  by 
clearing  his  contempt  in  that  suit,  will  clear  it  in  both.  Best  v.  Gomperfz,  '2  You.  &. 
Coll.  582,  But,  where  a  defendant  in  contempt  for  not  answering,  put  in  an  answer, 
without  having  obtained  an  order  to  clear  his  contempt,  of  which  the  plaintiff  took  an 
office  copy  :  held,  that  the  plaintiff  had  not  thereby  so  waived  the  contempt,  as  to  justify 
the  defendant  in  moving  to  dismiss  for  want  of  prosecution.  Woodward  v.  Twinaine,  9 
Sim.  301  ;  S.  C.  4  Lond.  Jurist,  120. 

See  further  on  this  subject,  1  Dan,  Ch.  Pr.  655—659  ;  1  Hoff,  Ch.  Pr.  450, 
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Motions  as  of  course  may  be  made  any  day  in  term 
time ;  but  out  of  term,  as  a  general  rule,  can  only  be  moved 
on  days  appointed  for  that  purpose,  denominated  seal 
days,  and  if,  at  the  commencement  of  any  given  seal  day, 
the  party  was  not  in  a  situation  to  make  the  motion,  he  is 
not  entitled  to  make  it  during  the  continuance  of  that 
seal.(l)  Thus,  if  the  seal  was  on  the  1st  of  a  given 
month,  and  the  eight  days  allowed  to  except  to  a  report 
expired  on  the  2d  of  that  month,  and  the  seal  was  con- 
tinued until  the  4th  or  5th,  it  would  not  be  competent  to 
move  to  make  the  report  absolute  during  that  seal. 

The  general  rule(2)  has  recently  been  relaxed,  both  at 
the  Rolls  and  by  the  Vice  Chancellor,  and  orders  have 
been  made  for  the  common  injunction  out  of  term,  on 
days  not  appointed  for  hearing  motions,  although  in  other 
instances  re  fused. (3) 

The  jurisdiction  of  the  Court  to  make  orders  upon 
[  *64  ]  ^motions  of  course  is  not  taken  away  by  the  ope- 
ration of  3  &  4  W.  4,  c.  94,  s.  13  and  14,  and  the  orders 
founded  thereupon. (4) 

A  special  motion  may  be  made  exparte — 1st,  from  the 
pressing  nature  of  the  case ;  2dly,  from  the  circumstance 
that  no  other  party  is  entitled  to  be  served ;  or  3dly,  that 
there  is  no  party  upon  whom  service  can  be  made.  A 
motion  for  an  injunction  to  stay  waste  illustrates  the  first 
case ;  a  motion  for  liberty  to  serve  a  notice  for  a  day  not 
appointed  for  motions,  the  second ;  and  an  application  for 
substituted  service  of  process,  the  third  case.  These  spe- 
cial exparte  motions  may  be  made  at  all  times  without 
regard  to  any  thing  except  their  urgency. 

Almost  all  special  motions,  however,  require  to  be  made 
upon  notice.[a]  According  to  the  course  of  the  Court, 

(1)  Sharp  v.  Ashton,  2  V.  &  B.  412. 

(2)  If  the  practice   is  found  inconvenient  and  ill   adapted  to  the  present  habits  of 
business,  it  is  desirable  that  it  should  be  altered  by  a  general  order,  making  it  compe- 
tent for  the  Ccurl  to  hear  motions  as  of  course  on  any  day  during  the  sitting,  thus  put- 
ting an  end  to  all  distinction  in  this  respect  between  term  and  vacation. 

(3)  See  Saxby  v.  Saxby,  7  Sim.  140. 

(4)  Cullingworth  v.  Gruiuty,*  2  M.  &  K.  359. 

[a]  Notice  of  every  application  to  the  Court  must  be  given  to  the  opposite  party,  in 
case  he  has  appeared,  where  the  motion  relates  to  any  matter  pending  in  Court,  or  where 
a  final  order  is  sought,  (orders  for  lime,  and  those  of  a  like  nature,  alone  excepted  ;) 
otherwise,  the  applicant  or  petitioner  will  only  be  entitled  to  an  order  nisi.  Isnard  v. 
C'azeaux,  1  Paige,  39. 


Eng.  Chan.  Rep.  viii.  359. 
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notices  of  motion  are  only  given  for  days  appointed  by  the 
Court  for  that  purpose.  Under  extraordinary  circum- 
stances, the  Court  will,  upon  application,  allow  a  notice 
of  a  motion  to  be  given  for  a  day  not  so  appointed. 

The  notice  is  intituled  in  the  cause,  and  must  express 
before  whom  the  motion  is  to  be  made.  If  intended  to  be 
made  before  the  Lord  Chancellor,  it  is  sufficient  to  say, 
"  this  Court  will  be  moved  ;"  if  before  the  Master  of  the 
Rolls  or  the  Vice  Chancellor  the  notice  so  expresses  it.(l) 
The  notice  then  states  on  whose  behalf  the  motion  is  to  be 
made,  and  although  not  essential,  it  is  convenient  to  insert 
the  name  of  the  Counsel  by  whom  the  Court  is  to  be 
moved.  The  notice  fixes  the  day  on  which  the  motion 
will  be  made,  which,  as  before  observed,  is  on  one  of  the 
days  appointed  by  the  Court  for  that  purpose,  and  provides 
for  the  event  of  Counsel  not  being  then  able  to  move  by 
inserting,  or  "  so  soon  after  as  counsel  can  be  heard." 
If  the  notice  is  given  pursuant  to  a  commission  granted 
by  the  Court,  the  notice  so  ^expresses  it.  The  [  *65  ] 
notice  then  states  shortly  the  purport  of  the  motion.  It 
is  then  dated,  and  concludes,  "  Yours,  &c.,  A.  B.  solicitor 
for  [the  party  moving.]"  It  is  addressed  to  the  party  to 
be  served,  or  to  his  clerk  in  court,  as  the  case  may  be,[«] 

If  the  object  of  the  motion  is  to  discharge  another  order 
with  costs,  or  in  any  manner  seeks  costs  against  the  other 
party,  the  notice  so  expresses  it,  as  the  Court  will  not  give 
costs  on  a  motion,  unless  asked  for  by  the  notice.(2)[6] 

The  notice  is  served ;  in  cases  of  contempt  personally  ; 
in  other  cases,  before  appearance,  either  personally  on  the 
party,  or  at  his  dwellin-ghouse  ;  after  appearance,  on  his 
clerk  in  court.  If  the  person  is  not  a  party  to  the  suit  the 

(1)  See  Beam.  Orel.  461.     2  V.  &  B.  419.  (2)  Mann  v.  King,  IS  Ves.  297. 

fa]  There  is  no  particular  form  of  a  notice.  It  must  clearly  specify  the  time  at  which 
the  motion  will  be  made ;  although  a  mistake  or  error,  not  calculated  to  mislead  the 
o;>posiir  parly,  will  not  vitiate  it.  Bodwell  v.  VVillcox,  2  Caines,  104;  Anon.  I  Johns. 
Rep.  143.  It  should  also  state,  distinctly,  the  relief  which  the  p.irty  asks;  and,  for  the 
snke  of  greater  caution,  should  ask  for  such  other  rule  or  order  as  to  the  Court  may  seem 
meet ;  otherwise  the  Court  will  refuse  relief  beyond  that  distinctly  sought  in  the  notice. 
Alexander  v.  Ksten,  I  Caines,  152;  Jackson  v.  Stiles,  1  Covvcn,  134,  135,  note;  Gra. 
Prae.  2d  cd.  262.  680. 

[h]  Crippen  v.  Ingersoll,  10  Wend.  603.  Care  must  also  betaken,  that  a  party  do  not 
ask,  in  his  notice,  for  greater  or  other  relief  than  he  is  entitled  to;  for,  in  such  case, 
although  if  lie  had  confined  his  notice  within  proper  bounds,  he  would  have  been 
entitled  to  costs,  they  will  be  denied  him  ;  inasmuch  as  he  hr:s  compelled  his  adversary 
to  come  into  Court  and  resist  his  motion.  Bales  v.  Loomh,  5  Wend.  78. 
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notice  is  either  personal,  or  by  leaving  at  the  dwelling- 
house,  and  in  some  cases  on  the  solicitor  or  town  agent 
of  such  person.  The  service  on  the  clerk  in  court  is  effec- 
ted either  personally,  or  by  delivering  to,  and  leaving  with 
his  clerk  or  agent  at  his  seat  in  the  Six  Clerks'  office,  a 
true  copy  of  such  notice. 

A  notice  of  motion  requires  to  be  served  at  least  two 
clear  days  before  the  hearing  of  such  motion. (1)  In 
computing  the  two  clear  days,  Sunday  is  excluded  ;  thus  a 
notice  served  on  Saturday  was  not  before  the  New  Order, 
when  only  one  clear  day  was  required,  good  service  for 
Monday,(2)  and  consequently  is  not  now  good  service  for 
Tuesday,  but  for  Wednesday. 

In  preparing  a  brief  for  counsel,  on  a  motion,  in  some 
cases  it  is  necessary  to  furnish  him  with  a  copy  of  the 
pleadings ;  in  some  cases  with  only  extracts  therefrom ; 
and  in  others  with  a  statement  in  the  nature  of  observa- 
tions supported  by  affidavit  or  other  evidence.  On  the 
argument  of  a  motion  for,  or  to  dissolve  an  injunction  on 
[  *66  ]  the  ^merits,  or  for  the  appointment  of  a  receiver, 
it  is  almost  always  necessary  to  furnish  counsel  with  a 
copy  of  the  pleadings.  In  moving  to  pay  money  into 
court  on  admission  in  a  defendant's  answer,  an  extract  of 
the  passages  containing  the  admission  is  usually  sufficient, 
but  in  many  cases  where  the  admission  is  qualified,  a  full 
copy  of  the  pleadings  is  required. 

In  deciding  as  to  the  number  of  counsel  to  be  employed 
on  a  motion,  the  practitioner  must  be  influenced  by  the 
nature  and  importance  of  the  application.  In  costs  even 
as  between  solicitor  and  client,  it  is  very  unusual  to  allow 
more  than  two  counsel,  and  on  points  of  practice  and 
exparte  applications,  never  more  than  one  as  between 
party  and  party. 

If  on  the  day  for  which  the  notice  is  given  the  counsel 
cannot  move,  in  certain  cases  it  is  prudent  for  him  to  save 
the  motion,  as  on  a  motion  to  open  biddings,  the  neglect 
of  doing  which  may  enable  the  other  parly,  by  confirming 
his  report  of  purchase,  to  render  the  motion  useless. 

When  the  turn  of  the  counsel  selected  to  make  the 
motion  arrives,  he  addresses  the  Court ;  he  is  followed  by 
the  counsel  (if  any)  on  the  same  side  ;  then  the  counsel  in 

(1)  22  N.  O.  (2)  Maxwell  v,  Phillips,  6  Ves.  146. 
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opposition  are  heard,  after  which  the  counsel  making  the 
motion  replies. 

If  a  motion,  after  being  refused  with  costs  in  the  Court 
below,  be  renewed  upon  new  facts  and  evidence  in  the 
court  of  appeal,  it  may  be  granted  with  costs,  it  being  sub- 
stantially an  original  motion.(l)  On  a  motion  to  dis- 
charge an  order  pronounced  by  the  Court  below,  affidavits 
may  be  read  sworn  after  the  order  was  made,  and  stating 
facts  which  were  not  before  the  Vice  Chancellor.(2) 

If  no  Counsel  appears  in  opposition  to  the  motion,  it  is 
granted  on  an  affidavit  of  the"  service  of  the  notice  ;[a]  this 
^affidavit  should  be  filed,  and  an  office  copy  in  [  *67  ] 
court,  as  the  Registrar  will  not  draw  up  an  order  unless 
an  office  copy  of  the  affidavit  of  service  is  produced  in 
court  on  the  day  the  motion  is  made,  before  the  rising  of 
the  Court. 

If  the  Counsel  of  the  party  giving  the  notice  neither 
moves  nor  reserves  his  motion,  it  is  considered  abandoned. 
Before  the  order  of  5th  August  1818,  a  party  was  entitled 
to  give  and  abandon  three  notices  of  motion,  and  the 
opposite  party  could  not  until  the  4th  notice,  object  to  a 
motion  upon  the  right  to  costs  of  previous  notices  aban- 
doned.(3)  By  the  order  of  5th  August,  1818,  if  a  party 
gives  a  notice  of  motion,  and  does  not  move  accordingly, 
he  is  ordered,  when  no  affidavit  is  filed,  to  pay  to  the  other 
side  40s.  costs,  upon  production  of  the  notice  of  motion ; 
but  when  an  affidavit  is  filed  by  either  party  the  party 
giving  such  notice,  and  not  moving,  is  to  pay  to  the  other 
side  costs  to  be  taxed  by  the  Master,  unless  the  Court 
itself,  upon  production  of  such  notice  shall  direct  what 
sum  shall  be  paid  for  costs. 

Where  the  defendant  dismisses  a  bill  for  want  of  prose- 
cution, without  having  made  a  motion  of  which  he  had 

(1)  Re  Joseph  and  Webster,*  1  R.  &  M.  496.        (2)  Const  v.  Rarr.b  2  Russ.  163. 
(3)  Anderson  v.  Palmer,  14  Vcs.  151. 

[a]  If  the  notice  of  motion  be  in  the  alternative,  as  that  the  opposite  party  may  do  a 
certain  act  or  another  certain  act,  and  he  make  default,  the  parly  moving  must  take  the 
order  in  the  alternative,  pursuant  to  his  notice;  the  inference,  from  the  non-appearance 
of  the  parly,  bcinjj,  that  he  assents  to  the  order  in  that  fn"rn,  {jivirief  him  the  option  which 
act  to  do.  "  FrcliM-rhuysen  v.  Co/inc,  in  Chan.  N.  Y.  1833,  cited  1  floff.  Ch.  Pr.  424.  If, 
lowever,  the  party  appear  and  resist  the  motion,  the  Court,  will  urant  that  branch  of  the 
tlternntivc  which  the  applicant  selects,  when  he  appears  entitled  to  each.  Rathbone  v. 
Eckford's  Executors,  in  Chan.  N.  Y.  1833,  cited  1  Hoff.  Ch.  Prac.  424. 
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given  notice,  the  plaintiff  cannot  afterwards  obtain  an 
order  for  the  payment  of  the  costs  of  that  motion  as  being 
abandoned, (1) 

If  a  plaintiff  gives  a  notice  of  motion,  and  dies  before  it 
is  made,  and  his  executors  revive,  it  is  laid  down  that  the 
Court  will  not  give  the  defendants  the  costs  as  of  a  motion 
abandoned. (2) 

It  appears  singular  that  the  executors  should  be  allowed 
the  whole  benefit  of  the  suit,  and  be  entitled  by  the  revivor 
to  have  the  cause  in  the  same  plight  and  condition  as  it 
[  *63  ]  was  *at  the  time  of  the  abatement,  and  yet  that 
they  should  not  be  subject  to  the  same  liabilities  respecting 
the  suit,  as  their  testator  was  at  the  time  of  his  death. (3) 

The  following  rules  were  laid  down  upon  the  subject  of 
costs  of  motion : 

1  st,  That  the  party  making  a  successful  motion  is  enti- 
tled to  his  costs,  as  costs  in  the  cause ;  but  the  party 
opposing  it  is  not  entitled  to  his  costs,  as  costs  in  the 
cause.[a] 

2d,  That  the  party  making  a  motion  which  fails,  is  not 
entitled  to  his  costs,  as  costs  in  the  cause ;  but  the  party 
opposing  it  is  entitled  to  his  costs,  as  costs  in  the  cause.[5] 

3d,  That  when  a  motion  is  made  by  one  party,  and  not 
opposed  by  the  other,  the  costs  of  both  parties  are  costs 
in  the  cause. 

The  Vice  Chancellor  added,  that  it  was  therefore  the 
duty  of  the  Court,  whenever,  by  reason  of  special  circum- 
stances, it  was  not  the  intention  of  the  Court  that  these 
rules  should  apply,  to  give  particular  directions  with 
respect  to  the  costs ;  but  that  the  Court  very  rarely  gave 
any  special  directions  with  respect  to  the  costs  of  a  mo- 
tion for  the  purpose  of  obtaining,  continuing,  or  dissolving 

(1)  Furquharson  v.  Pilcher,*  4  Russ.  510. 

(2)  Warner  v.  Armstrong^  4  Sim.  140. 

(3)  On  the  hearing  the  bill  was  dismissed  with  costs,  but  the  Court  refused  to  order 
the  costs  of  the  abandoned  motion  to  be  costs  in  the  cause.    Lewis  v.  Armstrong,0  3  M. 
&  K.  69. 

[a]  Rogers  v.  Rogers,  2  Paige,  459  ;  Wilkinson  v.  Henshaw,  4  Paige,  257.    So  if  a 
party  succeed  in  a  motion,  and  obtain  an  order  for  costs,  and  no  direction  is  given  as  to 
them,  and  he  obtain  a  general  decree  for  costs,  he  shall  be  allowed  costs  of  the  motion. 
Stafford  v.  Bryan,  2  Paige,  45.     But  this  rule  does  not  apply,  if  the  motion   be  granted 
as  mere  matter  of  favour,  or  to  relieve  the  applicant  from  the  consequences  of  his  own 
default.     Ibid. 

[b]  Stafford  v.  Bryan,  2  Paige,  45. 
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an  injunction  to  stay  proceedings  at  law,  leaving  the  costs 
of  such  motion  to  abide  the  event  of  the  suit.(l)[a] 

In  Heneage  v.  Aikin,(2)  a  person  not  interested  in  a  mo- 
tion who  was  served  with  a  notice,  was  ordered  to  have 
his  costs  of  appearing ;  but  Sir  Thomas  Plumer  refused 
costs  to  a  part}r  appearing  on  a  petition,  without  interest, 
though  served. (3) — He  said,  "If  a  person  is  served  whose 
appearance  is  not  necessary,  and  he  chooses  to  appear 
merely  to*ask  for  costs,  it  is  the  established  prac-  [  *69  ] 
tice  here  not  to  give  him  his  costs.  The  rule  is  not  of  my 
making.  When  I  first  came  to  this  seat,  I  thought  the 
point  of  so  much  importance,  that  I  consulted  Sir  W.  Grant 
upon  it.  He  informed  me  that  in  his  time  the  rule  was  as 
I  have  stated,  and  I  have  followed  the  practice  which  my 
predecessors  have  established  as  being  most  useful  to  the 
public  ;  a  contrary  practice  would  produce  an  enormous 
and  unnecessary  expense."(4)  In  Templeman  v.  War- 
rington,(5)  costs  were  refused  under  similar  circumstances, 
and  such  appears  the  present  practice  of  the  Court.[7>] 

As  purchasers  and  other  strangers  to  the  rights  and 
interests  of  the  parties  cannot  know  on  whom  to  make 
their  services,  it  appears  most  reasonable  to  throw  the 
discretion  on  the  party  appearing,  who  must  be  presumed 
to  be  best  acquainted  with  his  own  interest. 

(1)  1  S.  &  S.  357.*  (2)  1  J.  &  W.  377. 

(3)  Gurey  v.  Whittingham,  T.  &  R.  40.5.b     (4)  Garey  v.  Whittingham,  7  T.  &  R.  406.c 

(5)  Rolls,  3rd  Dec.  1819,  1  J.  &  W.  377.(n) 

[fi]  Costs  should  not  be  taxed  upon  overruling  or  sustaining  a  motion  to  dissolve  an 
injunction.  Barnett  v.  Spencer,  2  Hen.  &  Munf.  7.  In  New  York,  the  practice  is  to 
give  or  refuse  costs  according  to  the  circumstances  of  each  case, 

[b]  More  recently,  however,  a  part}'  who  was  served  with  a  petition  and  appeared  upon 
it,  who  hcfd  no  interest  in  the  subject-matter,  was  allowed  his  costs  ;  Lord  Lang-dale,  M. 
R.  observing,  "  that  it  was  too  much  for  a  party  who  was  served,  to  take  upon  himself  to 
decide  whether  it  was  necessary  for  him  to  appear  or  not.  A  party  under  such  circum- 
stances, must  be  allowed  his  costs.  This  rule  had  been  formerly  deviated  from,  hut  it 
was  found  necessary  to  return  to  it."  Lodge  v.  Robbins,  4  Lorid.  Jurist,  478.  See  Wor- 
hiall  v.  Williamson,  E.xch.  in  Eq.  2  Lond.  Jur.  440,  contra. 
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What  applications  made  upon  petition,  70.  Grounds  of  distinction  between  applications 
by  petition  and  motion,  71.  Petition  sometimes  necessary  to  coinecn  with  a  cause  on 
further  directions,  72.  Petition  of  course  at  the  Roll*,  how  discharged,  72.  When  a 
party  in  contempt  cannot  present  a  petition,  72.  By  whom  petitions  are  heard,  73. 
At  what  stages  of  a  suit  presented,  73.  Divided  into  petitions  as  of  course,  and  spe- 
cial petitions,  73.  How  intituled,  addressed,  and  presented,  73.  How  served,  75. 
Brief  on  petition,  75.  How  heard,  76.  If  party  does  not  appear  on  petition,  76.  Costs 
of  petition,  76.  Filing  of  petition  and  mode  of  compelling  petitioner  to  file  petition,  77. 

WHEN  the  nature  of  the  application  to  the  Court  requires 
a  fuller  statement  than  that  which  can  be  conveniently 
contained  in  a  notice  of  motion,  the  proper  course  is  to 
present  a  petition. 

A  petition  is  also  necessary  in  certain  other  cases  ;  thus 
applications  for  the  payment  of  money  out  of  Court,  are 
almost  invariably  made  on  petition,  and  when  the  title 
depends  on  any  complicated  circumstances  the  Court  will 
not  make  an  order  upon  rnotion.(l)  In  the  case  last  cited, 
the  title  to  the  fund  (which  had  been  carried  over  to  a 
separate  account)  merely  depending  on  the  infant  having 
attained  twenty-one,  was  paid  out  on  motion. 

Parties  who  are  under  commitment  can  only  be  heard 
upon  petition.(2) 

[*7 1  ]  *In  matters  of  lunacy  and  charity,  the  question 
is  brought  before  the  Court  by  petition ;  but  under  the 
Act  providing  a  summary  remedy  in  cases  of  charity,  after 
one  order  has  been  obtained  on  petition,  the  subsequent 
orders  may  be  obtained  on  motion. (3) 

There  are  certain  applications  which  the  Court  will  not 
grant  upon  petition.  By  Lord  Bacon's  80th  Ordinance, 
injunctions,  sequestrations,  dismissions,  retainers  upon 
dismissions,  or  final  orders,  are  not  to  be  granted  upon 
petition.(4)  But  special  injunctions  are  granted  upon 

(I;  Healcote  v.  Edwards,*  Jac.  504.  (2)  Nicholson  v.  Squire,  16  Vcs.  260. 

(3)  Re  Slewringe  Charity,  3  Mer.  707.      Re  Chipping  Sodbury  School,  5  Sim.  410.b 

(4)  Beam.  Ord.  35. 

»Eng.  Chan.  Reps.  iv.  303.  bEng.  Chan.  Reps.  vii.  471. 
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petition  in  the  long  vacation.(l)     By  the  83rd  Ord.  De- 
murrers are  not  to  be  overruled  upon  petition.(2) 

In  Shipbrooke  v.  Hinchinbrook,(3)  Lord  Erskine,  in 
speaking  of  the  distinction  between  an  application  by  mo- 
tion and  petition,  thus  expresses  himself: — "  I  do  not  find 
that  there  are  any  precise  or  positive  boundaries  between 
motions  and  petitions,  as  they  are  to  be  applied  to  carry 
into  effect  decrees  and  orders,  so  as  to  exclude  all  discre- 
tion in  the  Court  to  grant  or  to  refuse  them,  according  to 
circumstances.  But  generally  speaking,  motions,  which 
have  for  their  object  to  give  effect  to  decrees  and  orders, 
should  be  confined  to  cases,  where  the  order  which  is  to 
be  made  upon  the  motion  arises  out  of  recent  proceedings, 
concerning  which  there  is  no  doubt.  For,  as  the  adverse 
party  knows  nothing  but  by  the  notice  containing  only  the 
name  of  the  cause,  and  what  is  prayed  of  the  Court,  the 
proceedings  ought  to  be  recent  and  notorious ;  so  as  that 
the  adverse  party  may  be  supposed  to  be  perfectly  con- 
versant of  all  the  steps  and  proceedings  in  the  cause,  as 
much  as  if  at  a  greater  expense  they  were  recited  in  a 
petition." 

*  "  What  cases  are  of  this  sort,  and  what  may  [  *72  ] 
require  the  formality  of  a  petition,  reciting  all  the  proceed- 
ings in  a  cause,  is  a  matter  obvious  enough  in  the  appli- 
cation of  the  principle  ;  but  it  is  still  a  matter  of  discretion. 
Lord  Eldon,  it  is  said  by  Mr.  Alexander,  would  not  allow 
money  to  be  paid  out  of  Court  upon  motion ;  as  the  reci- 
tals in  a  petition,  which  must  be  justified  by  the  proceed- 
ings to  warrant  the  drawing  up  of  the  order,  would  always 
speak  for  themselves  at  any  distance  of  time,  or  change  of 
parties  in  the  cause.  A  petition  upon  this  principle  is  the 
proper  form  of  proceeding  to  give  effect  to  a  decree  of  long 
standing  ;  by  a  party  to  the  cause  entitled  to  the  benefit  of 
it.  But  by  this  proceeding  a  decree  can  neither  be  added 
to,  nor  altered.  To  add  any  thing  to  a  decree  the  conse- 
quence of  any  proceeding  which  the  decree  had  directed, 
the  cause  must  be  set  down  for  further  directions.  To 
alter  the  decree  itself  in  the  minutest  particular,  the  cause 
must  be  reheard."(4)[a] 

(1)  See  Beam.  Ord.  215.  (2)  Beam.  Ord.  36.  (3)  13  Ves.  393. 

(4)  Shipbrooke  v.  Hinchinbrook,  13  Ves.  393. 

[a]  A  petition  is  the  proper  course,  to  obtain  the  reversal  of  an  interlocutory  decree, 
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If  on  the  hearing  of  a  cause  on  further  directions,  it  is 
necessary  to  bring  any  matter  before  the  Court  beyond 
that  contained  in  the  Master's  report,  a  petition  must  be 
presented  to  come  on  to  be  heard  with  the  cause  on  fur- 
ther directions. 

An  order  made  as  of  course  upon  petition  at  the  Rolls, 
may,  if  irregularly  or  improperly  obtained,  be  discharged 
upon  motion  before  the  Master  of  the  Rolls,(l)  or  a  motion 
may  be  made  to  the  Lord  Chancellor  to  discharge  it 
although  the  Court  said  that  such  last  practice  was  incon- 
venient, and  might  require  to  be  amended  by  a  general 
order.(2) 

The  same  rules  which  apply  to  motions  in  a  great  mea- 
sure govern  the  right  of  a  party  to  present  a  petition : 
thus  a  party  must  clear  his  contempt  before  he  can  be 
heard  upon  any  petition  except  one  respecting  that  con- 
tempt. 

[  *73  ]  *A11  the  three  Judges  presiding  over  the  Court 
of  Chancery  may  hear  petitions,  but  at  present  and  for 
some  years  past  the  Lord  Chancellor  generally  confines 
himself  to  those  petitions  which  appeal  against  the  judg- 
ment of  either  of  the  Courts  below.  A  party  presenting  a 
petition  is  at  liberty  to  select  in  which  Court  he  will  have 
the  same  heard,  but  he  cannot  set  down  an  original  peti- 
tion to  be  heard  personally  before  the  Lord  Chancellor, 
unless  a  special  case  is  made  out,  in  which  event  the  Coun- 
sel applies  to  the  Lord  Chancellor  for  liberty  to  have  the 
petition  put  into  his  paper. 

The  Vice  Chancellor  acts  as  assistant  Judge  to  the 
Lord  Chancellor,  and  being  by  him  deputed  to  hear  peti- 
tions, they  are  accordingly  presented  to  the  Secretary  of 
the  Lord  Chancellor  and  answered  by  the  Lord  Chancellor, 
and  are  then  heard  by  the  Vice  Chancellor.  If  a  party 

(1)  Lees  v.  Nuttall,"  2  M.  &  K.  284.        (2)  Eastwood  v.  Glenton,t>  2  M.  &,  K.  280. 

wrongfully  made,  the  suit  yet  pending.  It  cannot  be  done  on  motion  or  bill  of  review. 
Wilson's  Ex'rs.  v.  M'Lain's  Ex'rs,  2  Hayw.  175.  So,  for  surprise  or  irregularity,  Rad- 
ley  v.  Shaver,  1  Johns.  Ch.  Rep. 200. 

Whether  a  party  is  entitled  to  relief  by  petition,  or  must  apply  by  bill,  depends  on  cir- 
cumstances, and  the  sound  discretion  of  the  Chancellor.  Where  the  petition  is  on  some 
collateral  matter,  which  has  reference  to  a  suit  in  court,  he  may  be  relieved  on  petition. 
Codwise  v.  Gelston,  10  Johns.  508. 

Where  an  order  to  stay  proceedings,  in  a  cause  pending  in  this  court,  is  proper,  the 
party  must  apply  to  the  Court  upon  petition.  Dyckman  v.  Kernochan,  2  Paige,  26. 
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desires  a  petition  to  be  heard  before  the  Master  of  the 
Rolls,  the  petition  is  presented  to  his  Secretary  and  an- 
swered by  the  Master  of  the  Rolls  and  set  down  for  hear- 
ing before  him. 

Petitions  according  to  their  nature  may  be  presented  at 
any  stage  of  the  suit.  Like  motions,  they  are  divided  into 
petitions  as  of  course,  and  special  petitions.  Petitions  as. 
of  course  are  seldom  presented  to  the  Lord  Cnancellor  on 
account  of  the  increased  expense  incurred  in  procuring 
the  same  to  be  answered  by  him.  If  a  petition  as  of 
course  is  consented  to,  such  consent  is  signed  at  the  bot- 
tom of  the  petition  by  the  clerk  in  court  of  the  consenting 
party  before  the  petition  is  presented. 

A  petition  is  intituled  either  in  the  cause  or  matter  in 
which  it  is  to  be  presented.  It  is  addressed  to  the  Judge 
to  whom  it  is  to  be  presented.  If  presented  by  a  party, 
it  proceeds  :  "  The  humble  petition  of  the  plaintiff  A.  B." 
or  "  of  defendant  A.  B."  If  presented  by  one  not  a  party, 
*"  The  humble  petition  of  A.  B.  of,"  (setting  forth  [  *74  ] 
his  place  of  abode  and  description,)  then  follow  the  facts 
or  stating  part  of  the  petition,  and  the  whole  is  concluded 
by  a  prayer  framed  according  to  the  relief  sought  to  be 
obtained. 

The  petition  is  left  with  the  Secretary  of  the  Judge  to 
whom  it  is  addressed.  If  the  petition  is  as  of  course  and 
is  presented  to  the  Lord  Chancellor,  he  answers  the  same, 
and  the  order  thereon  is  drawn  up  and  entered  in  the 
Registrar's  office  ;  but  if  such  a  petition  is  presented  to  the 
Master  of  the  Rolls,  his  own  secretary  draws  up  the  order 
at  once,  and  delivers  out  the  same  passed  and  entered. 
This  he  is  empowered  to  do  pursuant  to  29  N.  N.  O. 
which  directs  that  with  a  view  to  the  convenience  of  the 
suitors  and  their  solicitors,  and  for  the  purpose  of  dimin- 
ishing the  expense  of  orders  on  petitions  of  course,  which, 
according  to  the  practice  of  the  Court,  may  be  presented 
to  the  Master  of  the  Rolls,  one  of  the  secretaries  of  the 
Master  of  the  Rolls  shall,  upon  any  such  petitions  of  course 
(except  upon  petitions  for  setting  down  causes  to  be  re- 
heard), which  shall  be  presented  to  his  Honour,  instead  of 
answering  such  petitions  as  heretofore,  draw  up  the  orders 
thereon  in  such  form  as  the  Master  of  the  Rolls  shall  from 
time  to  time  direct,  every  such  order  to  be  signed  as 
passed  with  the  initials  of  such  secretary ;  and  the  under- 
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secretary  shall  enter,  or  cause  to  be  entered,  every  such 
order  in  a  book  to  be  kept  at  the  Secretary's  office  at  the 
Rolls  for  that  purpose,  and  shall  then  mark  and  sign  such 
order  with  his  initials,  as  entered  ;  and  the  suitors  of  the 
Court  and  their  solicitors  shall  have  access  to  the  said 
book,  during  office  hours,  without  the  payment  of  any  fee  ; 
and  for  every  such  order  so  to  be  made  as  aforesaid,  there 
shall  be  paid  the  same  fees  as  have  hitherto  been  payable 
in  respect  of  such  petitions  as  aforesaid,  in  lieu  of  the 
[  *75  ]  fees  *on  such  petitions.  And  there  shall  be  also 
paid  to  the  chief-secretary,  for  filing  every  such  petition, 
the  sum  of  one  shilling ;  and  to  the  under-secretary,  for 
entering  every  such  order,  the  sum  of  six-pence.  And 
every  such  order  so  to  be  made  as  aforesaid,  shall  have 
the  same  force  and  effect  as  orders  of  course  passed  by  the 
Registrars  now  have,  and  without  the  payment  of  the  fees 
heretofore  payable  on  such  orders  at  the  Registrar's  office ; 
and  for  every  office  copy  that  may  be  required  of  any  such 
order,  there  shall  be  paid  to  the  chief-secretary  (who  shall 
mark  the  same  as  examined,  and  authenticating  it  by  affix- 
ing his  initials  thereto)  the  sum  of  sixpence,  and  no  more, 
for  making  the  same.(l) 

If  a  petition  is  special,  at  the  time  of  leaving  the  same 
to  be  answered  a  copy  thereof  is  delivered  to  the  Judge's 
secretary.  A  copy  of  the  petition  when  answered,  together 
with  a  copy  of  the  Judge's  fiat  thereon,  is  served  on  the 
parties  interested.(2)  The  service  is  usually  made  on  the 
clerk  in  court  of  the  party,  but  sometimes  it  is  necessary 
that  the  party  himself  should  be  served :  this  is  regulated 
by  the  same  rules  which  apply  to  the  service  of  a  notice  of 
motion.  The  petition  must  be  served  at  least  two  clear 
days  before  the  hearing.(3) 

Petitions  are  set  down  by  the  secretary  of  the  Judge  to 
whom  they  are  presented,  and  a  paper  containing  a  list  of 
such  petitions  is  made  out,  and  on  the  day  appointed  each 
petition  is  called  on  and  heard  in  the  order  in  which  it  is 
placed  in  the  list. 

The  brief  furnished  to  counsel  consists  of  a  copy  of  the 
petition,  and  of  any  affidavit  filed  either  in  support  of,  or  in 
opposition  to  it.  As  the  petition  is  a  statement  of  the 

(1)  29  N.  N.  O. 

(2)  In  serving  a  petition  the  party  should  be  careful  only  to  serve  those  interested. 
(3)22N.O. 
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*facts  upon  which  the  petitioner  founds  his  claim  [  *76  ] 
to  relief,  he  seldom  finds  it  necessary  to  make  observations 
upon  it,  unless  they  are  called  for  by  the  affidavits  in  oppo- 
sition, or  are  rendered  necessary  by  the  peculiar  nature  of 
the  case. 

The  number  of  counsel  to  be  employed  is  regulated  as 
in  the  case  of  a  motion,  by  the  nature  and  importance  of 
the  petition. 

The  petition,  when  called  on,  is  opened  by  the  petition- 
ers' counsel,  the  counsel  for  the  respondents  are  then 
heard,  after  which  the  petitioner's  counsel  replies. 

If  the  petitioner  does  not  appear  on  the  hearing  of  the 
petition,  it  is  dismissed  with  costs,  on  the  production  of 
an  office  copy  of  an  affidavit,  that  the  respondent  has  been 
served  with  a  copy  of  the  petition.  If  the  petition  was 
served  on  the  clerk  in  court,  the  affidavit  is  made  by  his 
agent.  On  the  other  hand,  if  no  one  appears  against  the 
petition,  an  order  conformable  to  the  prayer  thereof  is 
made  on  the  production  of  an  affidavit  of  the  service  of  the 
petition  on  all  parties  interested,  provided  the  case  made 
by  the  petitioner  justifies  such  an  order.  The  office  copy 
of  the  affidavit  of  service  must  in  each  event  be  produced 
in  Court  on  the  day  the  petition  is  called  on,  or  before  the 
Court  rises  for  that  day. 

A  party  who  is  served  with  a  petition,  but  who  has  no 
interest  in  the  order  to  be  made  upon  it,  is  not  entitled  to 
the  costs  of  appearing  upon  the  hearing  of  that  petition.(l) 

A  party  having  an  objection  of  form  to  a  petition  ought 
to  be  prepared  to  answer  the  merits,  if  the  objection  is 
overruled ;  and  if  it  is  necessary  that  the  petition  should 
stand  over  to  enable  him  to  file  affidavits,  he  must  pay  the 
costs.(2)[a] 

*By  27  N.  N.  O.  it  is  directed  that  before  any  [  *77  ] 
order  made  on  a  petition  be  passed,  the  original  petition 

(1)  Garey  v.  Whittinjham,  T.  &  R.  405,»  (see  ante,  p.  68.) 

(2)  Ex  parte  Bellott,  2  Madd.  261. 

[a]  Where  a  party,  opposing  a  motion  or  petition,  has  papers  to  read  in  opposition 
thereto,  and  the  application  is  decided  in  his  favour,  upon  the  opening  of  the  case,  on  the 
papers  of  the  adverse  party,  if  he  desire  to  have  the  benefit  of  the  papers  in  opposition, 
upon  an  appeal  from  the  decision  or  upon  the  taxation  of  his  costs,  he  should  have  such 
papers  entered  in  the  minutes  of  the  court  below,  and  marked  as  read.  Bloodgood  v. 
Clark,  4  Paige,  574. 

*Eng  Chan.  Reps.xi.  220. 
6* 
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be  filed  with  the  Clerk  of  the  Reports.[a]  Where  the  orig- 
inal petition  had  been  lost,  the  Lord  Chancellor  allowed  a 
copy  of  it  certified  by  the  under  Secretary  at  the  Rolls  to 
be  a  true  copy,  to  be  filed  in  pursuance  of  the  27  N.  N.  O. 
instead  of  the  original  petition.(l)  A  petitioner  having 
refused  to  deliver  the  original  petition  for  the  purpose  of 
being  filed  with  the  Clerk  of  the  Reports,  leave  was  given 
to  the  respondents  to  file  in  its  stead  the  copy  of  the  peti- 
tion with  which  they  had  been  served.(2) 

(1)  Sanderson  v  .Walker,  1  M.  &  C.  359. 

(2)  Andrews  v.  Walton,  1  M.  &  C.  360. 

[a]  This  is  likewise  the  practice  of  the  courts  of  law,  both  in  England  and  in  thii 
country.    2  Chit.  Archb.  7th  ed.  1185.  1191 ;  Gra.  Prac.  2d  ed.  683. 
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CHAPTER  VI. 

AFFIDAVITS. 

Affidavits,  when  required,  78.  When  evidence  in  the  Master's  office,  78.  Affidavits  in 
reply,  79.  Affidavits  used  in  Court,  allowed  to  be  used  before  the  master,  79.  How 
Affidavits  copied  and  sworn,  79.  How  sworn  abroad,  80.  How  exhibits  proved,  80. 
How  filed  and  when,  80.  Notice  of  reading  affidavit,  81.  Reference  of  affidavits  for 
scandal,  81.  Costs  of  affidavits,  81. 

THE  evidence  upon  which  the  decrees  of  this  court  are 
founded  is  procured  by  the  examination  of  witnesses  taken 
in  writing,  and  no  affidavit  of  merits  can  be  received  either 
on  an  original  hearing,  or  on  further  directions.  But  on 
certain  interlocutory  applications  it  is  the  habit  of  the 
Court  to  dispense  with  the  more  formal  proof  afforded  by 
an  examination  of  witnesses,  and  to  decide  the  question 
upon  testimony  presented  to  it  in  the  form  of  affidavits. 
It  is  by  this  species  of  testimony  that  all  special  motions 
and  petitions  are  either  supported  or  opposed.  Affidavits 
are  also  frequently  required  by  the  Court  from  parties  as 
a  guaranty  of  the  correctness  of  the  facts  upon  which  the 
Court  is  called  upon  to  decide. 

Affidavits  cannot  be  received  in  support  of  statements 
brought  into  the  Master's  office  if  the  adverse  party  object, 
but  the  same  must  be  proved  by  the  examination  of  wit- 
nesses. By  75th  Lord  Bacon's  Ordinances,  it  is  ordered 
that  no  affidavit  shall  be  taken  or  admitted  by  any  Master 
of  the  Chancery,  tending  to  the  proof  or  disproof  of  the 
*title  or  matter  in  question,  or  touching  the  merits  [  *79  ] 
of  the  cause.(l)  By  the  76th  Ord.  it  is  ordered  that  no 
affidavit  shall  be  taken  against  affidavit,  and  if  such  be 
taken,  the  latter  shall  not  be  sued.(2) 

By  the  66th  N.  O.  it  is  ordered  that  where  upon  an 
inquiry  before  the  Master  affidavits  are  received,  there  no 

(1)  Beam.  Ord.  33. 

(2)  Beam.  Ord.  34.     By  51  N.  O.  the  Master  on  a  warrant  to  consider  a  decree,  is  to 
direct  whether  the  matter  requiring  evidence  shall  be  proved  by  affidavit  or  by  the  exam- 
ination of  witnesses.     It  is  submitted  that  this  order  cannot  alter  the  rules  of  evidence, 
or  deprive  a  party  of  the  benefit  of  a  cross  examination,  but  that  it  only  operates  to  pro. 
vent  a  party,  who,  on  the  warrant  to  consider  a  decree,  has  acquiesced  in  the  use  of  affi- 
davits, from  afterwards  objecting  to  it. 


79  AFFIDAVITS. 


affidavit  in  reply  shall  be  read  except  as  to  new  matter, 
which  may  be  stated  in  the  affidavits  in  answer,  and  that 
no  further  affidavits  shall  be  read,  unless  especially  requir- 
ed by  the  Master.  The  65th  N.  O.  provides  tha*t  all  affi- 
davits which  have  been  previously  made  and  read  in  Court, 
upon  any  proceeding  in  a  cause  or  matter,  may  be  used 
before  the  Master. 

Affidavits  are  copied  on  paper,  continuously,  and  with- 
out making  paragraphs,  and  both  words  and  figures  are 
written  at  length.  No  erasures  are  allowed,  and  interlin- 
eations must  be  marked  with  the  initials  of  the  Master  or 
other  person  before  whom  the  affidavit  is  sworn.  If  taken 
within  ten  miles  of  Lincoln's  Inn  Hall,  affidavits  are  sworn 
before  one  of  the  masters  in  Ordinary,  at  the  public  office, 
Southampton  Buildings  ;  if  at  a  distance  not  less  than  ten 
miles  from  the  hall  in  Lincoln's  Inn,  before  a  Master 
Extraordinary. (1) 

Affidavits  sworn  either  before  a  Baron  of  the  Exchequer 
in  Scotland,  or  a  Master  in  Chancery  in  Ireland,  are 
admitted  to  be  read  in  this  Court.(2)  Affidavits  taken 
before  a  Justice  of  the  Peace  in  Scotland,  or  a  consul  or 
other  official  person  abroad,  require  proof  of  handwriting, 
[  *80  ]  and  *that  the  person  so  taking  the  affidavit  held 
the  situation  he  professes  to  do  in  the  affidavit.  Affidavits 
from  the  plantations  will  not  be  received  unless  under  the 
seal  of  the  island  or  province.(3) 

The  solicitor  in  the  cause  cannot  act  as  Master  Extra- 
ordinary, for  the  purpose  of  taking  affidavits  in  that  cause, 
and  affidavits  so  taken  are  not  allowed  to  be  read.(4)[a] 

If  documents  proved  by  affidavit  are  exhibited  and 
referred  to  by  the  affidavit  instead  of  being  annexed,  it  saves 

(1)  33  N.  N.  O.  (2)  Braham  v.  Bowes,  1  J.  &  W.  296. 

(3)  1  Dick.  90.  (4)  Re  Hogan,  3  Atk.  812. 

[a]  9  Price,  478  ;  12  Price,  149  ;  1  Rose,  145.  The  rule  extends  also  to  attorneys  of 
record  in  the  courts  of  law,  Willard  v.  Judd,  15  Johns.  531,  but  not  to  their  partners  or 
clerks.  Hallenback  v.  Whittaker,  17  Johns.  2;  Read  v.  Cooper,  2  Rose,  127.  In  the 
New  York  Chancery,  the  affidavit  may  be  sworn  to  before  any  proper  officer  except  the 
attorney  or  solicitor  on  record  in  the  cause.  The  People  v.  Spalding,  2  Paige,  326. 

An  affidavit,  not  sworn  to  before  a  judge  of  the  Court,  or  a  commissioner  duly  author, 
ized  thereto,  cannot  be  read.  Haight  v.  The  Morris  Aqueduct,  4  Wasli.C.  C. Rep.  601. 

An  affidavit  taken  before  a  Master  in  Chancery,  at  a  place  out  of  the  state,  cannot  be 
read,  the  Master  having  no  authority  out  of  the  state.  Lambert  v.  Maris,  Halst.  N.  J. 
Dig.  173. 

In  Maryland,  where  a  deposition  or  affidavit  is  on  affirmation,  and  the  person  taking 
it  does  not  certify  the  affirmant  to  be  a  Quaker,  &c.,  the  deposition  or  affidavit  can  be  of 
no  avail.  Ringgold  v.  Jones,  1  Bland,  90. 
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the  expense  of  so  much  of  the  engrossment,  and  of  so  much 
of  the  fee  for  filing  and  for  the  office  copy  of  that  part 
which  is  exhibited,  but  it  should  be  remembered  that  2s. 
6d.  is  paid  for  marking  each  exhibit  produced  to  a  depo- 
nent. 

An  affidavit  cannot  be  produced  in  Court  to  ground  any 
order,  writ,  process,  or  proceedings  of  Court  thereupon, 
unless  duly  filed  and  registered.(l)  For  this  purpose  the 
original  affidavit  is  taken  to  the  Affidavit  Office,  and  left 
there,  and  from  thence  an  office  copy  is  procured  by  the 
party  filing  it,  and  also  by  any  other  party  requiring  the 
same.  These  copies  are  to  be  ready  for  delivery  within 
forty-eight  hours  after  they  are  bespoken. (2)  There  does 
not  appear  to  be  any  rule  in  equity  that  an  affidavit  must 
be  filed  a  certain  time  before  the  discussion  ;(3)  but  an 
affidavit  should  not  be  filed  before  the  date  of  a  notice  of 
motion,  or  of  the  fiat  of  a  petition,  as  the  other  party  is 
not  bound  to  search  for  an  affidavit  of  an  earlier  date  than 
such  notice  or  fiat,  unless  he  receives  notice  that  one  has 
been  filed,  which  notice  should,  under  such  circumstances, 
be  invariably  given  to  the  opposite  solicitor. 

Affidavits  used  originally  in  the  Master's  office  are  not 
*filed,  but  left  in  the  Master's  office,  and  a  warrant  [  *81  ] 
is  taken  out  on  leaving  the  same. 

If  parties  intend  to  use  affidavits  made  on  other  occa- 
sions in  support  of  an  application  to  the  Court,  they  must 
give  notice  to  the  other  party;  but  if  the  other  party 
answer  the  affidavit,  it  is  a  waiver  of  the  objection.(4) 

If  a  party  considers  an  affidavit  either  scandalous  or 
impertinent,  he  may  refer  the  same,(5)  but  if  he  has 
answered  an  affidavit  he  cannot  afterwards  refer  it  for 
impertinence.[a] 

(1)  Beam.  Ord.  56.  65. 142,  and  149.    Bromhead  v.  Smith,  8  Ves.  357.    Gardner  v. 
Rowe,»  4  Russ.  578. 

(2)  36  N.  N.  O.  (3)  Ex  parle  Leicester,  6  Ves.  432. 

(4)  Blackmore  v.  Glamorganshire  Canal  Company,  5  Russ.  151. 

(5)  See  Scandal  and  Impertinence. 

[a]  It  is  competent  for  the  Court,  upon  the  mere  examination  of  an  affidavit  or  other 
paper  read  before  it,  on  a  motion,  to  order  scandalous  or  impertinent  matter  contained  in 
it  to  be  expunged  without  a  reference  to  a  Master,  and  to  charge  the  proper  party  with 
the  costs.  Powell  v.  Kane,  5  Paige,  265. 

The  Court  will  not  receive  affidavits,  which  have  been  excepted  to  and  referred  for 
impertinence,  but  will  compel  the  party  excepting  to  obtain  the  Master's  report  within 
a  limited  time.  Pearse  v.  Brook,  4  Lond.  Jurist,  1007. 

*  Eng.  Chan.  Reps.  iii.  803. 
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All  the  affidavits  which  were  read  in  court  should  be 
so  entered  in  the  order.  This  requires  to  be  particularly 
attended  to  by  the  party  to  whom  costs  are  awarded,  as 
the  general  rule  in  taxation  is  only  to  allow  the  costs  of 
such  of  the  affidavits  prepared  by  the  party  to  receive 
costs  as  are  entered  as  read,  and  of  all  the  affidavits  filed 
by  his  opponents. (1)  An  exception  to  the  rule  occurs  in 
the  case  of  a  person  filing  affidavits  in  opposition  to  an 
application,  which  fails  on  the  party's  own  showing ;  in 
which  case  the  affidavits  in  opposition  will  be  allowed,  if 
the  Master  is  of  opinion  that  they  were  proper.  The  Vice 
Chancellor's  note  in  Wood  v.  Preston,(2)  apparently  car- 
ries the  point  a  step  further,  but  under  the  circumstances 
before  mentioned,  it  has  certainly  been  the  practice  of  the 
Masters  to  entertain  objections  to  the  propriety  of  the 
respondent's  affidavits.[6] 

(1)  The  costs  of  affidavits  merely  in  answer  to  affidavits  of  the  opponent,  though  not 
entered,  are  allowed.  (2)  5  Sim.  662.» 

[b]  See  ante,  76,  note. 

»  Eng.  Chan.  Reps.  vii.  570. 
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CHAPTER  VII. 

BILL. 


The  nature  of  a  bill,  82.  How  divided,  83.  Address  of  bill,  83.  Name,  description,  and  res- 
idence of  parties  to  a  bill,  83.  Stating  part  of  bill,  83.  Stating  part  must  support  the 
interrogatories,  83.  Charging  part,  84.  Interrogatories,  84.  Prayer  for  relief,  85. 
Prayer  of  process,  86.  On  what  subjects  relief  obtained  by  bill,  88.  As  between 
partners,  89.  By  heir-at-law,  90.  By  executor  before  probate,  90.  Bill  where  mul- 
tifarious, 90.  Parties  necessary  to  bill,  91.  Exceptions  to  rule,  92.  In  suits  as  to 
real  estate,  93.  Where  next  of  kin  necessary  parties,  97.  By  whom  a  bill  may  be 
filed,  and  for  what  amount,  98.  How  persons  privileged  or  labouring  under  disabili- 
ties sue,  99.  On  behalf  of  the  crown,  99.  By  queen  consort,  100.  By  a  foreign 
State,  100.  By  an  Ambassador  or  his  servant,  100.  By  a  married  woman,  100.  By 
an  infant,  102.  Who  may  act  as  next  friend,  and  responsibility  of,  103.  In  what 
cases  removed,  104.  Proceedings  on  infant  corning  of  age,  104.  Bill  by  a  person 
deaf  or  dumb,  or  by  an  idiot  or  lunatic,  105.  Instructions  for  bill,  105.  How  drawn, 
106.  Must  be  signed  by  counsel,  106.  How  bill  filed,  106.  Remedy  where  bill 
filed  without  authority,  107.  Striking  out  the  name  of  a  plaintiff,  108.  Information, 
how  prepared  and  filed,  108.  Under  59  Geo.  3,  109. 

PROCEEDINGS  in  the  Court  of  Chancery  are  instituted  by 
filing  a  bill  framed  in  the  form  of  a  petition,  stating  the 
subject  matter  of  complaint,  and  praying  a  relief  adequate 
to  the  case  made  out.  The  party  preferring  the  bill  is 
called  the  complainant  or  the  plaintiff,  and  he  against  whom 
the  suit  is  instituted  is  called  the  defendant. 

*A  bill  is  usually  divided  by  writers  on  the  sub-  [  *S3  ] 
ject  into  nine  parts.  The  first  part  is  the  address  of  the 
bill.  A  bill  is  addressed  to  the  Lord  Chancellor,  Lord 
Keeper,  or  Lords  Commissioners  for  the  custody  of  the 
Great  Seal.  If  the  person  holding  the  Great  seal  is  a 
party,  or  the  seal  is  in  the  King's  hands,  it  is  addressed  to 
the  King  himself  in  his  Court  of  Chancery.(l)  The  form 
of  the  address  is  settled  by  the  Court  upon  every  change 
of  the  custody  of  the  Seal,  or  alteration  in  the  style  of  the 
persons  to  whom  it  is  committed. 

The  second  part  of  the  bill  contains  the  name,  descrip- 
tion, and  place  of  abode  of  the  plaintiff.  The  Christian 
and  surnames  of  all  the  plaintiffs  should  be  set  out  at 
length ;  but  if  the  Christian  names  of  some  of  the  plain- 
tiffs are  unknown,  the  Six  Clerk  will  not  refuse  to  file  a 
bill  merely  containing  the  initial  letters  of  such  Christian 

(1)  Mitf.  PI,  7, 
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names.  The  plaintiff's  abode  is  particularly  required  to 
be  set  forth  in  the  bill,  that  the  defendant  may  know  where 
to  resort  to  compel  obedience  to  any  order  or  process  of 
the  Court,  especially  for  payment  of  any  costs  which  may 
be  awarded.  If  the  bill  is  filed  by  the  next  friend  of  an 
infant  or  of  a  married  woman,  the  name,  description,  and 
place  of  abode  of  such  next  friend  is  set  forth  in  the  bill. 
If  a  bill  is  defective  in  any  of  the  above  requisites,  the 
defendant  may  demur  to  it ;  but  if  the  defendant  thinks 
that  the  name  of  a  plaintiff  is  not  correctly  spelt  or  stated, 
he  is  not  at  liberty  to  correct  the  same  by  his  answer,  as 
the  Six  Clerk  will  presume  a  plaintiff  to  be  best  acquainted 
with  his  own  name. 

The  third  division  contains  the  stating  part  of  the  bill, 
or  the  facts  upon  which  the  plaintiff  founds  his  title  to 
relief. [a]  These  facts  should  be  so  fully  set  forth  that  each 
interrogatory  may  be  supported  by  the  statement,  as  a 
[  *84  ]  ^defendant  is  not  bound  to  answer  an  interrogatory 
unsupported  by  the  stating  part  of  the  bill.  In  Attorney- 
General  v.  Whorwood,(l)  the  Lord  Chancellor  said,  "  the 
rule  is,  that  you  are  not  only  to  question  in  the  interroga- 
tory part,  but  must  make  charges  in  the  charging  part, 

(1)  1  Ves.538. 

[a]  The  case  as  stated  in  the  bill,  must  nppear,  at  the  hearing1,  to  be  of  such  a  charac- 
ter as  belongs  to  the  jurisdiction  of  the  Court  of  Chancery.  Estep  v.  Watkins,  1  Bland, 
489  ;  Iglehart  v.  Armiger,  1  Bland,  528. 

The  bill  must  show,  distinctly  and  unambiguously,  all  the  facts  entitling  the  party  to 
relief.  Shepard  v.  Shepard,  6  Conn.  37  ;  Mason  v.  Foster,  3  J.  J.  Marsh.  284  :  Leacraft 
v.  Demprey,  15  Wend.  83  ;  Gager  v.  Watson,  11  Conn.  134  ;  Yancy  v.  Fenwick,  4  Hen. 
&  Muiif.  423  ;  Taliaferro  v.  Foote,  3  Leigh,  58;  Blake  v.  H inkle,  10  Yerg.  218.  Wright 
v.  Dene,  22  Pick.  55  ;  Hobart  v.  Frisbie,  5  Conn.  592  ;  Steel  v.  M'Dowall,  1  Bibb,  123  ; 
Dodge  v.  Perkins,  4  Mason,  435;  Mitchell  v.  Maupin,  3  Monroe,  188;  Pennsbaker  v. 
VVatham,  2  A.  K.  Marsh.  317.'  Hood  v.  Inman,  4  Johns.  Ch.  Rep.  437;  James  v. 
M'Kernon,  6  Johns.  Ch.  Rep.  564 ;  Woodcock  v.  Bennet,  1  Cowen,  734 ;  Smith  v.  Smith, 
4  Johns.  Ch.  Rep.  281 ;  Boston  Water  Power  Company  v.  Boston  and  Worcester  R.  R. 
Corp.  16  Pick.  512. 

If  the  complainant  omit  to  state  nn  equitable  case  in  his  bill,  the  Court  cannot  notice 
it,  though  established  by  proof.  Dilly  v.  Heckrott,  8  Gill  &  Johns.  171;  Morrison's 
Ex'rs.  v.  Hart,  2  Bibb,  4 ;  Lemaster  v.  Burkhart,  2  Bibb,  26;  De  Neuville  v.  Sarton, 
Halst.  N.  J.  Dig.  169;  Crocker  v.  Higgins,  7  Conn.  342;  Buck  v.  M'Caughtry,  5  Mon- 
roe, 220  ;  Bank  of  U.  S.  v.  Schultz,  3  Hamm.  62  ;  Anthony  v.  Leftwick,  3  Rand.  263. 
Boone  v.  Chiles,  10  Peters,  177  ;  Jackson's  Assignees  v.  Cutright,  5  Munf.  314. 

A  charge,  however,  in  general  terms,  in  a  bill,  where  it  is  the  point  on  which  the 
merits  of  the  cause  turn,  and  which  does  not  come  in  collaterally  and  incidentally,  will 
warrant  the  production  of  evidence  to  particular  facts.  Aikcns  v.  Ballard,  1  Rice  Eq. 
Rep.  13  ;  and  see  Mayo  v.  Murchie,  3  Munf.  384. 

But  where  the  facts  stated  in  the  bill  are  disproved,  or  are  defectively  stated,  relief 
may  be  granted  upon  the  facts  stated  in  the  answer.  Maury  v.  Lewis,  10  Yerg.  115; 
Rose  v.  Mynntt,  7  Yerg.  30 ;  M'Laughlin's  Adm'r  v.  Daniel,  8  Dana,  184 ;  Dealty's 
Heirs  v.  Murphy,  3  A.  K.  Marsh.  474. 

See  also,  1  Dan.  Ch.  Prac.  411—437;  1  Hoff.  Ch.  Prac.  40. 
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otherwise  you  cannot  except."  If  the  bill  contains  a 
general  statement  of  a  fact,  the  plaintiff  is  at  liberty  to 
interrogate  into  all  the  circumstances  connected  with  it ; 
as  under  a  general  charge  of  the  fact  of  payment,  the 
plaintiff  may  interrogate  as  to  all  the  circumstances  that 
go  to  prove  or  disprove  the  truth  of  such  fact,  as  when, 
where,  &c.,  with  particular  charges.(l)  But  although, 
under  a  general  statement  of  a  fact,  the  plaintiff  may  inter- 
rogate to  incidental  circumstances,  he  cannot  interrogate 
as  to  a  distinct  subject."(2) 

The  fourth  part  contains  a  general  charge  of  combina- 
tion or  confederacy  against  the  defendant.  This  is  omit- 
ted in  bills  filed  against  peers. [a] 

The  fifth  part  contains  particular  charges  of  the  pre- 
tences set  up  by  the  defendant  against  the  plaintiff's 
right.[6] 

The  sixth  part  contains  a  general  averment  that  the 
acts  of  the  defendant  are  contrary  to  equity,  and  tend  to 
the  injury  of  the  plaintiff,  and  either  that  he  has  no  remedy, 
or  not  a  complete  one,  without  the  assistance  of  a  court 
of  equity.[c] 

The  seventh  part  consists  of  the  interrogatories  which 
the  defendant  is  required  to  answer  upon  oath.  These 
are  generally  a  repetition  of  the  stating  part  of  the  bill 
thrown  into  the  shape  of  questions,  varied  by  the  skill  of 
the  draftsman,  for  the  purpose  of  extracting  from  the  defen- 
dant a  comprehensive  and  detailed  account  of  the  several 


(1)  Fauldcr  v.  Stuart,  11  Ves.  296.  (2);Bullock  v.  Richardson,  11  Ves.  373. 

[a]  This  charge  is  unnecessary.  Barton,  33,  note  1 ;  Prax.  Aim.  Cur.  54fi  ;  1  Fowl. 
Exch.  Pr.  29  ;  Coop.  Eq.  PI.  10 ;  1  Hoff.  Ch.  Prac.  41 ;  Redesd.  PI.  32,  33  ;  1  Dan.  Ch. 
Pr.  482,  4S3. 

[6]  As  a  general  rule,  it  seems,  a  bill  in  equity  should  combine  the  qualities  of  a  dec- 
laration  and  replication,  by  anticipating  the  defence,  and  charging  the  matter  relied  on 
in  avoidance.  M'Crea  v.  Purmort,  16  Wend.  460.  See  Hawley  v.  Wolverton,  5  Paige, 
522 ;  Mechanics'  Bank  v.  Levy,  3  Paige,  606 ;  Stafford  v.  Brown,  4  Paige,  88. 

Where  a  demand  set  up  in  a  bill  is  met  by  a  cross  claim  of  the  defendant,  which  is 
met,  in  its  turn,  by  another  claim  of  the  complainant,  it  is  no  objection  that  the  latter,  as 
a  rebutter,  is  not  contained  in  the  bill.  Jenning's  ExVs  v.  Davis,  5  Dana,  131. 

A  defect  in  the  charging  part  of  the  bill  cannot  be  supplied  by  a  subsequent  interro- 
gatory. Parker  v.  Carter,  4  Munf.  273.  And  a  charge  of  a  pretence  is  sufficient  to 
warrant  an  interrogatory.  1  Hoff.  Ch.  Pr.  42. 

[c]  It  need  not  be  stated  in  a  bill,  that  there  is  not  an  adequate  remedy  at  law ;  it  is 
sufficient,  if  it  appear,  from  the  facts  disclosed  in  the  bill,  that  such  remedy  does  not 
exist.  Botsford  v.  Beers,  11  Conn.  369.  So  it  is  not  necessary,  in  a  bill  lor  relief 
against  an  usurious  contract,  to  allege  in  terms,  that  the  transaction  was  a  loan  at  usuri- 
ous interest :  if  the  facts  appear,  it  is  sufficient.  Fanning  v.  Pitchett,  6  Monroe,  82 
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matters  inquired  after.[a]  As  before  observed,  the  inter- 
[  *85  ]  rogatories  *must  be  founded  on  some  statement 
contained  in  the  previous  part  of  the  bill.[6] 

It  has  been  frequently  objected  against  the  form  of  a 
bill  in  Chancery,  that  it  is  a  story  thrice  told.  Mr.  Bell, 
in  his  evidence  before  the  Chancery  Commissioners,  states 
that  he  considers  the  observation  to  be  incorrect,  and  that 
it  is  necessary  to  have  particular  interrogatories  to  extract 
the  truth  from  a  defendant,  and  that  a  form  of  words 
generally  referring  once  for  all  to  the  several  matters 
before  stated,  and  calling  upon  the  defendant  to  answer 
them  not  only  circumstantially,  but  to  speak  to  any  vari- 
ance within  his  knowledge  or  belief,  would  not  answer  the 
purpose  against  an  unwilling  defendant,  nor  even  against 
an  ignorant  or  prejudiced  defendant  who  had  no  wish  to 
disguise  the  truth.  He  admits,  however,  that  in  amicable 
causes,  where  both  parties  mean  to  state  the  case  fairly 
and  candidly,  the  interrogatory  part  of  the  bill  may  be 
omitted.(l) 

The  eighth  part  of  a  bill  contains  the  prayer  for  relief. 
This  usually  sets  forth  by  a  particular  prayer  the  nature 
of  the  remedy  sought  by  the  plaintiff,  and  concludes  with 
a  prayer  for  general  relief.  A  particular  prayer  for  relief, 
although  very  proper  and  convenient,  is  not  essential, 
since  under  a  general  prayer  for  relief  a  plaintiff  may  pray 
at  the  bar  a  specific  relief  not  particularly  prayed  for  in 
the  bill,  if  otherwise  entitled  to  the  same.(2)[c]  So  effica- 

(1)  Oommis.  Ch.  Rep.  1826,  1  and  2. 

(2)  Wilkinson  v.  Beal,  4  Madd.  408.    Cook  v.  Martyn,  2  Atk.  2.    Grimes  v.  French, 
2  Atk.  141. 

[a]  The  general  interrogatory  or  requisition  in  the  bill,  "  that,  the  defendant  may  full 
answer  make,  to  all  and  singular  the  premises,  fully  and  particularly,  as  though  the 
same  were  repeated,  and  he  specially  interrogated  thereto,  paragraph  by  paragraph,  with 
sums,  dates  and  all  attending  circumstances  and  incidental  transactions,"  is  sufficient  to 
entitle  the  complainant  to  a  full  disclosure  of  the  subject-matter  of  the  bill,  equally  as  if 
he  had  specially  interrogated  the  defendant  to  every  fact  staled  in  the  bill.  Methodist 
Episcopal  Church  v.  Jaques,  1  Johns.  Ch.  Rep.  65.  1  Dan.  Ch.  Prac.  486 — 489. 

[(>]  James  v.  M'Kernon,  6  Johns.  Ch.  Rep.  543  ;  Woodcock  v.  Bennet,  1  Cowen,  734  ; 
Mechanics'  Bank  v.  Levy,  4  Paige,  306  ;  Consequa  v.  Fanning,  3  Johns.  Ch.  Rep.  596. 

[c]  Colton  v.  Ross,  2  Paige,  396;  Foster  v.  Cook,  1  Hawks,  509  ;  Lloyd  v.  Brewster, 
4  Paige,  537;  Lingan  v.  Henderson,  1  Bland,  252;  Allen  v.  CorTman,  1  Bibb,  4(i!)  ; 
Wilkin  v.  Wilkin,  I  Johns.  Chan.  Rep.  Ill ;  Cook  v.  Alancius,  5  Johns.  Chan.  Rep.  b(J  ; 
Brown  v.  M'Donald,  1  Hill,  302. 

But  the  relief  to  be  given,  under  a  general  prayer,  mu^t  be  agreeable  to  the  case 
rnnde  by  the  bill,  and  not  different  from,  or  inconsistent  with  it.  Chalmers  v.  Chalmers, 
G  Mar.  &  Johns.  29;  Franklin  v.  Osgood,  14  Johns.  527  ;  English  v.  Foxall,  2  Peters, 
595.  And  this,  though  it  be  inconsistent  with  the  specific  relief  prayed  for.  Bailey  v. 
Benlon,  8  Wend.  339  ;  1  Hoff.  Ch.  Prac.  49,  note,  and  cases  there  cited.  Contra,  Foster 
V.  Cook,  1  Hawks,  509;  Chambers  v,  Chambers,  6  Har,  &  Johns.  29;  Thompson  v. 
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cious  did  Mr.  Robins,  an  eminent  counsel,  consider  this 
prayer,  that  he  was  accustomed  to  say  that  general  relief 
AMIS  the  hest  prayer  next  to  the  Lord's  prayer.(l)  But  a 
plaintiff  cannot  pray  a  particular  relief  which  is  entirely 
different  from  the  case,  as  when  a  bill  was  brought  for  an 
*animity  or  rent  charge,  and  the  plaintiff's  counsel  [  *86  ] 
prayed  at  the  bar  that  they  might  drop  this  demand,  and 
insist  upon  the  land  itself,  out  of  which  the  annuity  issued  : 
the  Court  refused  it. (2)  In  the  case  of  a  charity,  the 
Court  will  give  a  proper  direction  without  any  regard  to 
an  impropriety  in  the  prayer  of  an  information.(3)  In 
Columbian  Government  v.  llothschild,(4)  the  Vice  Chan- 
cellor said  that  the  Court  had  originally  required  that  a 
bill  for  an  account  should  contain  an  offer  on  the  part  of 
the  plaintiff  to  pay  the  balance  if  found  against  him,  but 
that  it  was  not  now  considered  necessary. 

The  ninth  part  of  a  bill  contains  the  prayer  of  process, 
which  prays  the  Court  to  enforce  the  appearance  and 
answer  of  the  defendant  by  a  writ  of  subpoena.  In  this 
prayer  must  be  included  all  those  against  whom  relief  is 
sought,  since  naming  a  party  in  a  bill  as  a  defendant  and 
not  praying  process  against  him,  is  not  considered  as 
making  him  a  party,(5)  for  they  only  are  defendants  to  a 
bill  against  whom  process  is  pray  eel. (6)  [a]  If  any  of  the 
defendants  reside  out  of  the  jurisdiction  of  the  Court,  the 
fact  should  appear  on  the  bill,  and  process  should  be 
prayed  against  them  when  they  come  within  the  jurisdic- 

(1)  Cook  v.  Martyn,  2  Atk.  2.  (2)  Grimes  v.  French,  2  Atk.  141. 

(3)  Attorney  General  v.  Jeanes,  1  Atk.  355.  (4)  1  Sim.  103.* 

(5)  Windsor  v.  Windsor,  Dick,  707.  (6)  Fawkes  v.  Pratt,  1  P.  W.  593. 

Smitlison,  7  Porter,  144.  But  under  a  general  prayer,  the  complainant  cannot  recover 
a  claim  distinct  from  that  demanded  or  put  in  issue  by  the  bill.  Sheppard's  ex'r  v. 
Starke,  3  Munf.  29.  Is'or  can  he,  where  there  is  no  obstruction  to  the  particular  relief, 
abandon  it,  and  ask  a  different  relief  under  the  general  prayer.  Allen  v.  Coffrnan,  1 
Bibb,  4G9. 

Though  the  bill  should  contain  neither  a  general  nor  special  prayer,  for  relief,  yet  if 
the  defendants  answer  the  allegations  and  submit  themselves  to  the  decree  of  the 
Court  on  the  merits,  the  defect  as  to  the  prayer  will  be  disregarded.  Smith  v.  Smith,  4 
Rand.  95. 

[a]  In  New  York,  the  practice  is  otherwise,  and  parties  may  be  treated  as  defendants, 
by  a  clear  statement,  in  the  bill,  to  that  effect,  without  praying  the  subprena.  The  rea- 
son given,  is,  that  here  the  subpoena  is  issued  of  course,  and  that  a  formal  prayer  is 
unnecessary  to  entitle  the  complainant  to  process.  Executors  of  Brasher  v.  Van  Cort- 
landt,  2  Johns.  Ch.  Rep.  245;  Elmendorf  v.  Delancy,  1  Hopk.  555. 

A  person,  whom  the  bill  prays  to  be  made  a  party,  does  not  thereby  become  a  party ; 
to  make  him  such,  process  must  be  issued  and  served  upon  him.  Bond  v.  Hendricks,  I 
A.  K.  Marsh.  594. 

*  Eng.  Chan.  Reps.  ii.  143. 
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tion  of  the  Court.  In  Haddock  v.  Thomlinson,(l)  the 
Vice  Chancellor  said  "  it  is  usual  and  convenient  that  such 
parties  should  be  named  in  the  prayer  of  process,  because 
if  they  come  within  the  jurisdiction,  process  may  issue 
against  them  without  amending  the  bill,  but  the  omission 
of  their  names  in  the  prayer  of  process  does  not  render 
the  record  defective,"(l)  If  such  defendants  do  not  appear, 
[  *S7  ]  and  there  are  other  parties,  the  *Court  will  in 
some  cases  proceed  against  those  parties;  and  if  the 
absent  parties  are  merely  passive  objects  of  the  judgment 
of  the  Court,  or  their  rights  are  incidental  to  those  of  par- 
ties before  the  Court  a  complete  determination  may  be 
obtained  ;  but  if  the  absent  parties  are  to  be  active  in  the 
performance  of  the  decree,  or  if  they  have  rights  wholly 
distinct  from  those  of  the  other  parties,  the  Court  cannot 
proceed  to  a  determination  against  them,(2)  unless  the 
bill  can  be  taken  pro  confesso  against  them  under  statute 
1  Will.  4,  cap.  36 ;  nor  does  the  circumstance  of  their 
being  attainted  and  beyond  the  sea  vary  the  case.(3) 

If  the  plaintiff  requires  an  injunction  against  the  defen- 
dant, he  must  not  only  pray  for  it  in  the  prayer  for  relief, 
but  also  in  the  prayer  of  process,(4)  but  it  is  not  neces- 
sary to  pray  for  a  ne  exeat  regno.[a]  If  the  defendant 
is  entitled  to  the  privilege  of  peerage,  to  the  common 
prayer  for  a  subpoena  is  added  a  prayer  for  a  letter  mis- 
sive. If  the  Attorney  General  is  a  defendant,  the  plaintiff 
prays  that  he  may  answer  the  bill  upon  being  served  with 
an  office  copy  of  the  same. 

Having  explained  the  manner  in  which  a  bill  is  framed, 
I  proceed  to  inquire: — 1st,  Upon  what  subjects  relief  may 
be  obtained  by  a  bill  in  Chancery  ;  2d,  The  necessary  par- 
ties to  a  bill ;  3d,  By  whom  a  bill  in  Chancery  may  be 
filed;  4th,  The  manner  of  preparing  and  filing  a  bill. 

(1)  Haddock  v.  Thomlinson,*  2  S.  &  S.  219. 

(2)  Mitf.  PI.  30.     Browne  v.  Blount,b  2  R.  £  M.  83. 

(3)  Lord  Inchiquin  v.  French,  1  Amb.  34.  (4)  Wood  v.  Bedell,c  3  Sim.  273. 

[a]  A  ne  exeat  is  in  the  nature  of  equitable  bail,  and  may  be  applied  for  at  any  stage 
of  the  suit.  Dunham  v.  Jackson,  1  Paige,  629  ;  Stewart  v.  Stewart,  1  Ball  &  Beat.  73. 

It  seems,  also,  that  a  ne  exeat  may  be  served  before  the  subpoena  is  served,  where  it 
appears  that  a  bonafide  attempt  to  serve  the  subpoena  has  been  made.  The  defendant, 
on  being  arrested  on  the  ne  exeat,  may  at  onee  enter  a  voluntary  appearance,  and  demand 
a  copy  of  the  bill.  Georgia  Lumber  Co.  v.  Bissell,  in  Chan.  N.  Y.,  July  20,  1841.  MS. 
to  be  reported  in  8  Paige. 

»  Eng.  Chan.  Reps.  i.  426.  b  Eng.  Chan.  Reps.  vi.  407. 

e  Eng.  Chan.  Reps.  v.  117. 
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ON   WHAT    SUBJECTS    RELIEF    MAY    BE    OBTAINED    BY  A    BILL    IN 

CHANCERY. 

By  Lord  Bacon's  1 5th  Ordinance,  all  suits  grounded 
upon  wills  nuncupative,  leases  parol,  or  upon  long  leases 
that  tend  to  the  defacing  of  the  King's  tenures,  for  the 
establishing  of  perpetuities,  or  grounded  upon  remain- 
ders put  in  to  the  Crown  to  defeat  purchasers,  or  for 
brokage  or  rewards  to  make  marriages,  or  for  bargains 
at  play  and  wagers,  or  for  bargains  for  offices  contrary  to 
the  statute  of  2  Ed.  6,  or  for  contracts  upon  usury  or 
simony,  are  regularly  to  be  dismissed  upon  motion,  if  they 
be  the  sole  effect  of  the  bill ;  and  if  there  be  no  special 
circumstances  to  move  the  Court  to  allow  them  a  proceed- 
ing^ I)  Although  the  15th  Ord.  directs  them  to  be  dis- 
missed on  motion,  the  60th  Ordinance  directs  that  objec- 
tions to  such  bills  are  to  be  taken  advantage  of  by  demur- 
rer.(2) 

A  bill  will  not  lie  in  equity  to  have  an  issue  to  ascer- 
tain boundaries  between  two  parishes  ;(3)  nor  to  set  aside 
an  award  on  a  question  of  fact  referred  to  arbitration, 
except  on  the  ground  of  corruption,  partiality  or  irregu- 
larity of  conduct  in  the  arbitrators  ;(4)[a]  nor  to  set  aside 
a  will  for  fraud,  the  due  execution  of  it  being  triable  at 
law  only;(5)  nor  will  this  Court  relieve  a  tenant  against 
the  breach  of  a  covenant  to  insure.(G)  A  bill  will  not 
lie  by  the  assignees  of  a  bankrupt  against  a  judgment 
creditor  and  the  sheriff  for  moneys  ^levied  under  [  *89  ] 
an  execution  upon  a  judgment  by  nil  dicit  ;(7)  nor  against 

(1)   Beam.  Ord.  9, 10,  and  see  notes  and  references  explaining  modern  alterations. 

(•>)  Beam.  Ord.  27. 

(3)  St.  Luke's  v.  St.  Leonard's,  1  Bro.  C.  C.  40. 

(i)  Goodman  v.  Sayers,  2  J.  &  W.  249.  (5)  Anon.  3  Atk.  17. 

(6)  Greeh  v.  Bridges,*  4  Sim.  96. 

(7)  Mitchell  v.  Knott,*  1  Sim.  497.     The  bill  was  filed  to  stop  the  sheriff  from  parting 
with  proceeds  of  sale  under  execution  on  warrant  of  attorney.     The  sale  lasted  eleven 
days,  and  closed  on  the  23d  February,  on  which  day  the  commission  issued. 

[a]  Van  Cortlandt  v.  Underbill,  17  Johns.  405  ;  Sheppard  v.  Merrill,  2  Johns.  Ch.  Rep. 
27ti ;  Pleasants  v.  Ross,  1  Wash.  157  ;  Clearly  v.  Moore,  1  Hay  w.  225  ;  Ewing's  Adm'rs 
v.  Beauchamp,  2  Bibb,  456 ;  Callant  v.  Downey,  2  J.  J.  Marsh.  348.  Hardernan  v. 
Burge,  10  Yerg.  202;  Dougherty  v.  M'Wharten,  7  Yerg.  239;  Shinnie  v.  Coil,  1 
M'Cord,  478;  Bulkley  v.  Starr,  2  Day,  553 ;  Head  v.  Muir,  3  Rand.  122;  Morris  v. 
•1  Hen.  Si  Munf.  408;  Campbell  v.  Western,  3  Paige,  124;  Herrick  v.  Blair,  1 
Johns.  Ch.  Rep.  101 ;  Todd  v.  Barlow,  2  Johns.  Ch.  Rep.  551. 

»  Eng.  Chan.  Reps.  vi.  50.  »»  Eng.  Chan.  Reps.  ii.  250. 
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a  tenant  for  satisfaction  for  waste  done  in  cutting  timber, 
unless  an  injunction  to  stay  waste  is  prayed ;  nor  for  an 
account  and  satisfaction  for  stones  picked  and  carried  off 
the  land.(l)  A  bill  to  establish  a  customary  payment  in 
lieu  of  tithes,  does  not  lie  upon  a  simple  demand  of  tithes 
without  suit.(2)  A  bill  to  open  a  settled  account  must 
state  specific  errors,  not  generally  that  it  is  errone- 
ous.(3)[a] 

This  Court  will  not  grant  relief  upon  a  bill  by  one  part- 
ner against  another,  unless  a  dissolution  of  the  partnership 
is  prayed. (4)  It  was  so  laid  down  by  Lord  Eldon,  in 
1813  ;  but  in  Harrison  v.  Annitage,(5)  decided  in  1819, 
Sir  John  Leach  said  that  Forman  v.  Homfray,  applied 
only  to  a  case  of  interim  management,  where  an  account 
could  not  be  granted  unless  the  bill  prayed  a  dissolution. 
The  observation  of  Lord  Eldon,  in  Const  v.  Harris,(6) 
and  of  the  present  Vice  Chancellor  in  Loscombe  v.  Rus- 
sell,(7)  appear  fully  to  establish  the  proposition  first  above 
laid  down,  and  the  reader  is  referred  to  these  cases  as  to 
the  extent  and  terms  upon  which  this  court  will  interfere 
in  the  affairs  of  a  partnership. [6]  The  Court  will  not 
appoint  a  receiver,  or  a  manager,  of  any  partnership  con- 
cern, unless  the  suit  be  so  framed,  as  that  a  decree  may 
be  made  either  that  the  concern  shall  be  carried  on, 
according  to  the  terms  of  an  instrument,  which  by  the 
agreement  of  the  parties  is  to  regulate  the  mode  of  its 
being  carried  on,  or  that  it  shall  be  wholly  put  an  end 
to.(8) 

[  *90  ]  *An  heir  at  law  out  of  possession  cannot  file  a  bill 
for  possession  of  the  estate  and  the  title  deeds,  but  he  is 
entitled  to  a  discovery  of  deeds  necessary  to  support  his 
legal  title,  or  to  have  terms  put  out  of  his  way  which  may 
impede  his  recovery  at  law.(9)  A  deed  entered  into  by 

(1)  Jesus  College  v.  Bloom,  1  Amb.  54. 

(2)  Gordon  v.  Simpkinson,  11  Ves.  508  E. 

(3)  Johnson  v.  Curteis,  3  Bro.  C.  C.  266. 

(4)  Forman  v.  Homfray,  2  V.  &  B.  329.  (5)  4  Madd.  143. 
(6)  1  T.  &  R.  517.                                                                 (7)  4  Sim.  10.» 
(8)  Const  v.  Harris,  T.  &  R.  517.                  (9)  Crow  v.  Tyrrel,  3  Madd.  181. 

[a]  Consequa  v.  Fanning1,  3  Johns.  Ch.  Rep.  587;  S.  C.  on  appeal,  17  Johns.  511  ; 
Hicrginson  v.  Fabrc?'s  Ex'rs,  3  Desau.  93;  Troup  v.  Haight,  1  Hopk.  239  ;  Tilgham  v. 
Tiltjham's  ex'rs,  1  Baldw.  495  ;  Baker  v.  Biddle,  1  Baldw.  418. 

[b]  This  principle  does  not  apply,  however,  to  a  mining  partnership.     Bentley  v. 
Baler,  4  Lond.  Jurist,  552. 

*  Eng.  Ch-.'n.  Reps.  vi.  5. 
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parties  for  the  purpose  of  putting  an  end  to  a  suit,  although 
upon  inadequate  consideration,  will  not  be  set  aside  if  the 
parties  were  apprised  of  their  rights.(l)  An  executor 
may  bring  an  action(^)  before  probate,  but  he  cannot 
declare  till  the  will  is  actually  proved ;  so  the  Court  said, 
by  analogy  he  cannot  file  a  bill  till  after  probate.(3)  But 
if  before  probate  he  files  a  bill  and  proves  the  will  before 
the  objection  is  taken  by  the  defendant,  it  appears  that 
such  subsequent  probate  would  make  the  bill  a  good 
one.(4)  A  bill  may  be  brought  against  the  executor  for 
the  discovery  of  the  personal  estate,  before  the  will  is 
proved,  or  during  the  litigation  thereof  in  the  Spiritual 
Court.(5)  After  a  bill  has  been  brought  in  the  Exchequer 
to  foreclose,  the  defendants  may  bring  a  bill  in  this  court 
to  redeem,  and  the  pendency  of  the  former  suit  is  not 
pleadable.(G)  One  general  right  liable  to  invasion  by  all 
the  world,  may  be  the  subject  of  one  suit,  as  a  bill  to  esta- 
blish the  custom  of  a  mill ;  but  if  the  right  is  not  joint, 
there  must  be  separate  bills,  as  in  the  case  of  distinct 
invasions  of  a  patent :  thus  the  proprietor  of  a  copyright 
must  file  a  separate  bill  against  each  bookseller  taking 
copies  of  a  ^spurious  edition  for  sale,(7)  the  right  [  *91  ] 
against  the  different  booksellers  not  being  joint  but  per- 
fectly distinct,  no  privity  existing  between  them. (7) 

PARTIES  TO  A  SUIT. 

With  respect  to  parties,  the  strict  rule  is,  that  all  per- 
sons materially  interested  in  the  subject  of  the  suit,  how- 
ever numerous,  ought  to  be  parties,  that  there  may  be  a 
complete  decree  between  all  parties  having  material  inter- 
ests ;[a]  but,  said  Lord  Eldon,  that,  being  a  general  rule 

(1)  Stephens  v.  Bateman,  1  Bro.  C.  C.  22. 

(2)  An  executor,  before  probate,  may  so  far  act  as  to  get  in  and  receive  his  testator's 
estate,  or  release  debts,  or  even  bring  actions  for  them.     Willis  v.  Rich,  2  Atk.  285. 

(3)  Mitchell  v.  Smart,  3  Atk.  607. 

(4)  Humphreys  v.  Humphreys,  3  P.  W.  350. 

(5)  Dulwich  College  v.  Johnson,  2  Vcrn.  48. 

(6)  Earl  of  Newburg  v.  Wren,  1  Vern.  219.  (7)  Dilly  v.  Doig,  2  Ves.  487. 

[a]  Crockerv.  Higgins,  7  Conn.  342;  Trescott  v.  Smith,  1  M'Cord,  301 ;  Ex'rsof  Key 
v.  Lambert,  1  Hon.  &  Munf.  330  ;  West  v.  Kandell,  2  Mason,  181 ;  Caldwell  v.  Tag- 
gart,  3  Peters,  100  ;  Duncan  v.  Mizner,  4  J.  J.  Marsh.  447  ;  Wendell  v.  Van  Rensselaer, 
1  Johns.  Ch.  Rep.  340.  But  there  are  exceptions  to  the  rule ;  as  where  the  other  party 
is  out  of  the  jurisdiction,  &c.;  as  part  of  the  crew  of  a  privateer,  suing  for  prize  money, 
creditors  suing  in  behalf  of  all  creditors,  &c. ;  or  the  like.  West  v.  Kandell,  2  Mason, 
181 ;  Lucas  v.  The  Bank  of  Darien,  2  Stewart,  280;  Joy  v.  Warlz,  1  Wash.  C.  C.  Rep. 
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established  for  the  convenient  administration  of  justice, 
must  not  be  adhered  to  in  cases  to  which,  consistently  with 
practical  convenience,  it  is  incapable  of  application.(l) 

The  general  rule  requires  that  all  the  members  of  a  part- 
nership, however  numerous,  should  be  parties  to  a  suit  for 
a  dissolution  of  the  partnership.(2)  That  all  the  obligors, 
principals,  and  sureties  should  be  made  parties  to  a  bill 
filed  by  an  obligee  of  a  joint  and  several  bond  for  pay- 
ment of  his  debt,  unless  one  of  the  co-obligors  is  a  mere 
surety  and  insolvent,  or  the  demand  must  of  necessity  be 
restrained  to  the  principal,  in  which  cases  the  general  rule 
may  be  dispensed  with. (3)  That  a  residuary  legatee 
should  bring  before  the  Court  all  parties  interested  in  the 
residue,  unless  a  case  of  great  inconvenience  is  made 
out.(4)  That  all  residuary  devisees  should  be  parties.(5) 
That  where  a  bill  is  brought  for  partition  as  a  convey- 
[  *92  ]  ance  must  be  ^decreed,  the  general  rule  requires 
that  all  necessary  parties  to  that  conveyance  should  be 
brought  before  the  Court  and  made  parties. (6)  That  to 
a  bill  for  a  commission  to  ascertain  boundaries,  all  persons 
having  any  interest  in  the  property  should  be  parties.(7) 
That  one  of  two  part  owners  of  a  ship  having  assigned 
his  share  to  the  other,  that  the  former  should  be  a  party 
to  a  bill  by  a  creditor  of  both  against  the  representatives 
of  the  latter. (6)  That  where  estates  have  been  conveyed 
to  trustees  in  trust  for  such  of  the  creditors  of  the  grantor 
as  should  execute  the  conveyance,  and  a  bill  is  filed  by  an 
incumbrancer  (some  of  whose  securities  are  prior,  and 
others  subsequent  to  the  trust  deed,)  praying  that  his 
rights  and  interest  under  his  securities  may  be  established, 
and  the  priorities  of  himself  and  the  other  incumbrancers 
declared,  that  all  the  creditors  who  have  executed  thecon- 

(1)  Cockburn  v.  Thompson,  16  Ves.  325.  (2)  Long  v.  Yonge,'  2  Sim .  369. 

(3)  Bland  v.  Winter,1'  1  S.  &  S.  246.    Cockburn  v.  Thompson,  16  Ves.  326.     Anger- 
stien  v.  Clark,  3  Swnnst.  147,  n. 

(4)  Cockburn  v.  Thompson,  1 6  Ves.  328.         (5)  Parsons  v.  Neville,  3  Bro.  C.  C.  3G5. 

(6)  Blackburn  v.  Jepson,  3  Swanst.  139,  (n.) 

(7)  Rayley  v.  Best,'  1  R.  &  M.  659. 

517.  But  it  cannot  be  dispensed  with,  where  the  rights  of  persons  not  before  the  court, 
are  so  indispensably  connected  with  the  claim?  of  the  parties  litigant,  that  no  decree  can 
be  made  without  impairing  the  rights  of  the  former.  Hallett  v.  Hullett,  2  Paige,  15; 
see  also,  Bailey  v.  Inglee,  2  Paige,  278. 

*  Eng.  Chan.  Reps.  ii.  461.  b  Eng.  Chan.  Reps.  i.  123. 

'  Eng.  Chan.  Reps.  iv.  603. 
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veyance,  however  numerous  they  may  be,  should  be  made 
parties  to  the  suit.(l) 

To  the  general  rule  there  are  many  exceptions ;  as 
where  several  persons  have  distinct  rights  against  a  com- 
mon fund,  or  against  one  individual,  a  few  of  them  are 
allowed,  on  behalf  of  themselves  and  the  rest,  to  file  a  bill 
for' the  purpose  of  prosecuting  their  mutual  rights  against 
the  common  fund,  or  the  individual  liable  to  their  de- 
mand.(2)  Thus,  a  creditor  or  legatee  is  allowed  to  file 
a  bill  on  behalf  of  himself  and  the  other  creditors  or  lega- 
tees. So  a  bill  to  carry  the  trusts  of  a  creditor's  deed 
into  execution  may  be  filed  on  behalf  of  all  the  creditors, 
by  one  of  them  only,  where  they  all  executed  the  deed, 
but  were  very  numerous.(3)  But  some  of  the  members 
of  a  partnership  cannot  file  a  bill  on  ^behalf  of  [  *93  ] 
themselves  and  others  for  a  dissolution  without  making 
all  the  partners  parties  ;(4)  neither  can  some  of  the  hold- 
ers of  scrip  or  shares  of  a  loan  file  a  bill  on  behalf  of 
themselves  and  the  other  holders,  to  have  their  subscrip- 
tion returned.(5)  Where  appointees  are  very  numerous 
and  the  bill  is  filed  by  some  of  them  on  behalf  of  them- 
selves and  the  others,  the  Court  will  dispense  with  the 
general  rule  which  requires  all  appointees  to  be  parties.(6) 
Where  a  person  may  have  a  right  against  several  individ- 
uals who  are  liable  to  common  obligations,  a  bill  is  allowed 
to  be  filed  by  a  single  plaintiff  against  some  but  not  all 
of  those  persons  who  are  bound  to  make  good  the  plain- 
tiff's demand.(7) 

Exceptions  also  occur  to  the  general  rule  in  suits  relat- 
ing to  real  estate,  it  being  sufficient  to  bring  before  the 
Court  the  first  person  having  an  estate  of  inheritance.(8) 
Thus,  in  a  bill  of  foreclosure  it  is  sufficient  if  the  first 
tenant  in  tail  is  a  party  ;  this  Court  never  going  beyond 
the  tenant  in  tail  in  possession,  nor  requiring  the  rever- 

(1)  Newton  v.  Egmont,*  5  Sim.  130.  (2)  Long  v.  Yonge,b  2  Sim.  385. 

(3)  Weld  v.  Bonham,'  2  S.  &  S.  91.  (4)  Long  v.  Yonge,<i  2  Sim.  369. 

(5)  Jones  v.  Garcia  del  Rio,  1  T.  &  R.  297.* 

(6)  Manning  v.  Thesiger/  1  S.  &  S.  106.  (7)  Long  v.  Yonge,  2  Sim.  385. 
(8)  Cockburn  v.  Thompson,  16  Ves.  326. 

*  Eng.  Chan.  Reps.  vi.  346.  •>  Eng.  Chan.  Reps.  ii.  461. 

«Eng.  Chan.  Reps.  i.  361.  <i Eng.  Chan.  Reps,  ii.461. 

•Eng.  Chan.  Reps.  xi.  165,  ( Eng.  Chan.  Reps.  i.  53. 
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sioner  to  be  a  party.(l)  A  remainder-man  expectant  upon 
an  estate  tail  is  not  a  necessary  party,  even  although  one 
object  of  the  bill  is  to  impeach  the  settlement. (2)  But  if 
there  is  any  express  estate  for  life,  and  it  remains  doubtful 
whether  the  tenant  for  life  be  not  also  tenant  in  tail,  the 
remainder-man  who  has  the  first  vested  estate  of  inherit- 
ance ought  to  be  a  party.(3)  Intermediate  tenants  for 
life  should  be  parties. (4) 

j-  #94  -j  #jn  a  sujt?  concerning  the  inheritance  of  a  trust 
estate  settled  on  Baron  C.  for  life,  and  after  remainders  to 
his  unborn  children,  upon  the  person  who  should  then  be 
entitled  to  claim  as  Baron  C.  in  tail,  with  an  ultimate 
remainder  to  the  present  Baron  C.  in  fee,  the  person  pre- 
sumptively entitled  to  the  Barony,  although  no  person 
entitled  to  a  prior  estate  of  inheritance  is  before  the 
Court,  is  not  a  necessary  party.(5)  Where  there  are 
ever  so  many  contingent  limitations  of  a  trust,  it  is  suffi- 
cient to  bring  the  trustees  before  the  Court,  together  with 
him  in  whom  the  first  remainder  of  the  inheritance  is 
vested,  and  all  that  come  after  will  be  bound  by  the  decree, 
though  not  in  esse,  unless  there  be  fraud  or  collusion 
between  the  trustees  and  the  first  in  remainder.(G) 

The  following  decisions  may  assist  the  student  in  ascer- 
taining what  extent  of  interest  renders  it  necessary  to  make 
a  person  a  party  to  a  suit.  In  a  devise  of  lands  to  pay 
debts,  if  the  creditor  bring  a  bill  to  compel  a  sale,  the 
heir  is  generally  to  be  made  a  party,  so  that  the  will  may 
be  declared  to  be  well  proved,  and  the  heir  decreed  to  join 
in  the  sale  ;  but  it  is  otherwise  in  a  case  of  a  trust  created 
by  deed  to  pay  debts.(7)  If  the  heir  at  law  is  a  neces- 
sary party  to  a  suit,  and  there  is  no  connexion  between 
the  plaintiff  and  the  person  who  is  stated  to  have  died,  the 
plaintiff  may  allege  that  he  does  not  know  who  is  the  heir, 
and  has  no  means  of  knowing,  and  call  upon  the  defendant 
to  say  who  he  is.(8) 

A  judgment  creditor  may  file  a  bill  against  the  owner 
and  receiver  of  an  estate,  without  making  the  other  incum- 

(1)  Rcynoldson  v.  Perkins,  2  Amb.  564.    Fletcher  v.  Toilet,  5  Ves.  10.    Lloyd  v. 
Johnes,  9  Ves.  55.  (2)  2  Eq.  Ca.  Ab.  166. 

(3)  Sutton  v.  Stone,  2  Atk.  101.          (4)  Gore  v.  Stackpole,  1  Dow,  P.  C.  18. 

(5)  Cholmondeley  v.  Clinton,  2  J.  &  W.  2. 

(6)  Hopkins  v.  Hopkins,  1  Atk.  590.  (7)  Harris  v.  Ingledew,  3  P.  W.  91. 
(8)  Long  v.  Yonge,  <»2  Sim.  381. 

»Eng.  Chan.  Reps.  ii.  4G1. 
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brancers  parties,  to  have  his  debts  paid  out  of  the 
^surplus  rents.(l)  In  the  last  case  a  receiver  was  [  *95  ] 
appointed  in  a  suit  instituted  by  incumbrancers,  who  was 
ordered  to  keep  down  the  incumbrances  out  of  the  rents, 
and  to  pay  the  residue  to  the  owner  of  the  estate,  against 
whom  the  present  suit  was  brought  by  a  judgment  cred- 
itor. Two  estates  being  mortgaged  together,  on  the  death 
of  the  mortgagee  the  equity  of  redemption  of  the  one 
devolves  on  A.,  that  of  the  other  on  B.,  B.  is  a  necessary 
party  to  a  bill  by  A.  for  a  redemption. (2) 

To  a  bill  to  establish  a  customary  payment  in  lieu  of 
tithes  the  ordinary  must  be  a  party.(3)  To  a  bill  filed 
against  a  married  woman  her  husband  must  be  a  party, 
unless  he  is  in  exile,  or  has  abjured  the  realm.  The  com- 
mittee of  an  estate  of  an  idiot  or  lunatic  must  be  made 
defendant  with  the  person  whose  property  is  under  his 
care.  If  a  bill  is  brought  for  the  discovery  of  a  bank- 
rupt's estate,  the  bankrupt  must  be  a  party.(4)  To  a  bill 
against  a  bailee  for  redelivery  of  jewels,  persons  entitled 
to  a  part  of  them  are  not  necessary  parties,(5)  on  the 
ground  that  their  being  only  left  for  safe  custody,  the 
pawnee  is  obliged  to  restore  them  to  the  person  deposit- 
ing them,  the  title  of  other  parties  remaining  the  same 
against  the  party  to  whom  they  are  delivered.  An  eject- 
ment was  brought  against  a  tenant,  whereupon  the  owner 
of  the  land  filed  an  injunction  bill  to  stay  the  proceedings 
at  law ;  a  demurrer  was  allowed,  as  the  tenant,  the  defend- 
ant at  law,  was  not  a  party.  The  Lord  Chancellor  said, 
if  the  plaintiff  (owner  of  the  land)  had  been  made  a 
co-defendant  at  law,  as  he  might  have  been,  the  tenant  need 
not  have  been  a  party,  but  as  the  tenant  was  the  only 
defendant  at  law,  he  must  *be  made  a  party .(6)  [  *96  ] 
Annuitants  prior  to  a  mortgage  need  not  be  made  parties 
to  a  suit  by  a  mortgagee  against  the  mortgagor  for  a 
sale,  but  the  estate  must  be  sold  subject  to  the  annui- 
ties^?) 

The  heir  of  the  mortgagor  need  not,  on  preferring  a  bill 
to  redeem,  bring  the  original  mortgagee  before  the  Court, 

(1)  Lewis  v.  Lord  Zouche,*  Sim.  388. 

(2)  Cholmondeloy  v.  Clinton,  2  J.  &,  W.  2.  (3)  Gordon  v.  Simpkinson,  11  Ves.  503. 
(4)  Sharpe  v.  Garnon,  2  Vcrn.  32.               (5)  Blackburn  v.  Jepson,  3  Swanst.  141,  n. 
(6)  3  Swanst.  142,  (n).  (7)  3  Swanst.  144. 

»Eng.  Chan,  Reps.  ii.  470. 
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where  he  has  assigned  without  the  mortgagor's  joining, 
for  the  assignee,  as  standing  in  his  place,  will  be  decreed 
to  convey.(l)  To  a  bill  of  foreclosure  against  the  prin- 
cipal mortgagor,  the  mortgagor  of  another  estate  as  a 
collateral  security  is  a  necessary  party,  because  the  other 
mortgagor  has  a  right  to  redeem  and  be  present  at  the 
account  to  prevent  the  burden  ultimately  falling  on  his 
own  estate,  or  at  least  falling  upon  it  to  a  larger  amount 
than  the  first  estate  might  be  sufficient  to  satisfy.(2) 
Judgment  creditors  prior  to  a  mortgage,  need  not  make 
a  subsequent  mortgagee  a  party  in  order  to  postpone 
him.(3) 

Notwithstanding  the  39  and  40  Geo.  3,  the  Bank  of 
England  may  still  be  made  parties  to  a  bill  to  restrain  a 
transfer  of  stock,  filed  since  that  act,(4)  the  dictum  in 
Edridge  v.  Edridge(5)  not  being  law. 

The  heir  of  a  private  founder  who  has  appointed  no 
visiter,  must  be  a  party  to  an  information  for  regulating 
a  charity.(G)  As  a  general  rule  the  Attorney  General  is 
a  necessary  party  to  all  suits  for  charitable  funds,  except 
where  a  legacy  is  given  to  an  officer  of  an  established 
institution,  as  part  of  its  general  funds.(7)  Thus,  where 
a  legacy  is  given  to  a  charity,  it  is  not  necessary  to  make 
[  *97  ]  *the  Attorney  General  a  party  in  a  bill  for  an 
account.(S)  But  the  Attorney  General  need  not  be  a 
party  to  a  bill  relative  to  a  private  charity.  A  voluntary  soci- 
ety entered  into  with  the  intention  to  provide,  by  a  weekly 
subscription,  for  such  of  the  members  as  should  become 
necessitous  and  their  widows,  is  in  the  nature  only  of  a 
private  charity,  and  it  is  not  necessary  that  the  Attorney 
General  should  be  a  party.(9) 

A  few  of  a  large  number  of  persons  may  institute  a 
suit  on  behalf  of  themselves  and  the  rest,  for  relief  against 
acts  injurious  to  their  common  rights,  although  the  major- 
ity approve  of  those  acts,  and  disapprove  of  the  institution 
of  the  suit,  and  the  Attorney  General  need  not  be  a 
party  to  the  suit  unless  the  whole  body  concur  in  an  abuse, 

(1)  Hill  v.  Adams,  2  Atk.  39. 

(2)  Blackburn,  v.  Jcpson,  3  Swanst.  150,  fn.)  (3)  3  Swanst.  151. 
(4)  Temple  v.  Bank  of  England,  6  Ves.  779.                         (5)  3  Aladd.  386. 

(6)  Attorney  General  v.  Gaunt,  3  Swanst.  148,  (n.) 

(7)  Wellbeloved  v.  Jones,»  1  S.  &  S.  40. 

(8)  Chitty  v.  Parker,  4  Bro.  C.  C.  38.  (9)  Anon.  3  Atk,  277. 
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in  which  case  the  suit  must  be  instituted  by  the  Attorney 
General.(i)  The  Vice  Chancellor  said,  when  a  matter  is 
necessarily  injurious  to  the  common  right,  the  majority  of 
the  persons  interested  can  neither  excuse  the  wrong,  nor 
deprive  all  other  parties  of  their  remedy  by  suit.(2) 

Where  the  claim  of  the  next  of  kin  is  raised  on  the 
record,  and  one  person  is  in  that  character  a  party,  other 
persons  found  by  the  Master  to  be  next  of  kin  may  be 
heard  by  the  Court,  though  not  parties ;  but  where  the 
claim  is  not  raised  on  the  record,  and  none  of  the  next  of 
kin  are  in  that  character  parties  to  the  cause,  there  must 
be  a  supplemental  bill  to  bring  them  before  the  Court.(3)[a] 

BY  WHOM  A  BILL  MAY  BE  FILED  OR  A  SUIT  INSTITUTED. 

*As  a  general  proposition,  every  person  is  enti-  [  *98  ] 
tied  on  his  own  behalf  to  institute  a  suit  in  Chancery,  pro- 
vided the  subject  is  cognizable  in  that  court ;  but  the  mat- 
ter in  dispute  must  not  be  under  the  value  of  10/.,(4)[6] 

(1)  Bromley  v.  Smith,*  1  Sim.  8. 

(2)  Parsons  v.  Neville,  3  Bro.  C.  C.  365. 

(3)  Waite  v.  Temple^  1  S.  &  S.  319. 

(4)  A  bill  filed  for  a  less  value  than  10/.  is  not  demurrable,  but  to  be  dismissed. 
Beam.  Ord.  10. 

[a]  Since  the  decision  of  the  House  of  Lords,  in  Green  v.  Poole,  4  Bro.  P.  C.  122, 
bills  are  never  dismissed  for  want  of  parties,  at  least  where  the  objection  is  not  taken  till 
the  hearing  ;  except  where  the  Court  sees  that  the  bill  would  be  dismissed,  if  the  parties 
were  before  it,  or  where  they  have  been  omitted  in  bad  faith.     If  the  answer  raise  the 
objection,  it  is  in  the  discretion  of  the  Court  to  dismiss,  or  allow  the  amendment.  Hutch- 
inson  v.  Reed,  1  HofF.  Ch.  Rep.  316,  and  cases  there  cited  and  commented  on.     Nash 
v.  Smith,  6  Conn.  422  ;  Townsend  v.  Auger,  3  Conn.  354  ;  Parberry  v.  Goram,  3  Bibb, 
108;  Cabeen  v.  Gordon,  1  Hill,  53. 

[b]  In  analogy  to  this  rule,  it  was  formerly  held,  in  New  York,  that  the  Court  of  Chan- 
cery would  not  take  cognizance  of  a  case,  where  the  amount  in  controversy  was  below 
10/.  sterling.     Moore  v.  Lyttle,  4  Johns.  Ch.  Rep.  185  ;  Fullerton  v.  Jackson,  5  Johns. 
Ch.  Rep.  276;  Vredenburg  v.  Johnson,  1  Hopk.   112;  Mitchell  v.  Tighe,  1  Hopk.  119. 
Now,  however,  in  order  to  give  jurisdiction,  the  amount  in  dispute  must  exceed  one  hun- 
dred dollars,  exclusive  of  costs,  otherwise  the  suit  must  be  dismissed  with  costs.     2  Rev. 
St.  of  N.  Y.  173,  sec.  37.     In  other  states,  also,  the  jurisdiction  of  the  Courts  of  Equity 
in  limited  to  a  certain  amount. 

In  all  these  cases,  the  value  of  the  matter  in  dispute  must  appear  on  the  record  ;  Wat- 
son v.  Wells,  5  Conn.  468;  and  if  it  appear  upon  the  face  of  the  bill,  that  the  matter  in 
dispute  exclusive  of  costs,  (by  which  is  meant  the  costs  of  the  suit  in  Chancery,  Van 
Tyne  v.  Bunce,  1  Edw.  Ch.  Rep.  583,)  does  not  exceed  the  amount  limited,  the  defend- 
ant may  either  demur,  or  move  to  dismiss  the  bill  with  costs;  or  if  it  do  not  appear  upon 
the  face  of  the  bill,  it  may  be  pleaded  in  bar  of  the  suit.  Smets  v.  Williams,  4  Paige, 
364;  Schroeppel  v.  Redfield,  5  Paige,  245;  McElwain  v.  Willis,  3  Paige,  505;  S.  C. 

»Eng.  Chan.  Reps.  ii.  5.     »>Id.  i.  182. 

VOL.  i.  8 


98  BILL. 

or  of  21.  per  annum,  excepting  in  charity  cases,  or  in  suits 
instituted  for  the  recovery  of  ancient  quit  rents,  where  a 
bill  will  lie  for  quit  rents  of  so  small  an  amount  as  25.  or 
85.  per  annum. (1) 

In  some  instances  the  suit  relates  wholly  and  exclu- 
sively to  the  plaintiff  or  plaintiffs  on  record ;  in  other  cases, 
the  plaintiff  represents  a  class.  Thus,  one  creditor  is 
entitled  to  sue  on  behalf  of  himself  and  all  other  the  cre- 
ditors of  A.  B. ;  and  a  legatee  on  behalf  of  himself  and 
all  other  the  legatees  of  A.  B.  But  several  persons  hav- 
ing distinct  demands,  and  not  being  able  to  sue  on  behalf 
of  themselves  and  others,  cannot  be  co-plaintiffs.(2)[6] 

In  all  cases  the  plaintiff  is  responsible  for  the  costs  of 
the  suit,  and  for  its  proper  management,  and  may  at  any 
time  before  decree  discontinue  or  dismiss  the  suit,  upon 
payment  of  the  defendant's  costs,  without  consulting  any 
of  the  class  on  whose  behalf,  equally  with  his  own,  the 
suit  is  professedly  instituted. 

The  interest  of  all  the  plaintiffs  must  be  joint,  and  they 
must,  (as  far  as  the  objects  of  the  suit  are  concerned,) 

(1)  1  Eq.  Ca.  Ab.  75.    Cocks  v.  Foley,  1  Vern.  359.     In  Cocks  v.  Foley,  a  case  is 
mentioned  where  there  had  been  a  decree  for  a  rent  of  Is.  3d.  per  annum. 

(2)  Jones  v.  Garcia  del  Rio,  T.  &,  R.  297.a 

on  appeal,  9  Wend.  548  ;  but  if  it  do  not  appear  on  the  bill  it  cannot  be  made  the  sub- 
ject of  a  demurrer  or  a  motion  to  dismiss,  but  must  be  pleaded.  Bradt  v.  Kirkpatrick, 
7  Paige,  62. 

The  jurisdiction  of  the  Court,  however,  does  not  depend  upon  the  amount  which  may 
be  ultimately  found  due  to  the  complainant,  but  upon  the  claim  actually  made  by  him. 
Ibid.  ;  Whitecotton  v.  Simpson,  4  J.  J.  Marsh.  12;  Judd  v.  Bushnell,  7  Conn.  205; 
Skinner  v.  Bailey,  7  Conn.  496,  as  where  it  appeared,  on  an  application  in  Chancery  to 
redeem  mortgaged  premises,  that  the  mortgage  money  and  betterments,  as  well  as  the 
value  of  the  mortgaged  premises,  exceeded  the  amount  necessary  to  give  the  Court 
jurisdiction,  it  was  held  that  the  Court  had  jurisdiction,  though  the  balance  due  the 
mortgagee,  after  deducting  rents  and  profits,  fell  short  of  that  sum.  Wheat  v.  Griffin,  4 
Day,  419.  But  where,  on  a  bill  to  foreclose  a  mortgage,  given  to  secure  a  certain  sum, 
xvith  interest  semi-annually,  at  the  expiration  of  two  years,  upon  which,  at  the  time  of 
filing  the  bill  and  at  the  hearing,  there  was  due  less  than  the  sum  necessary  to  give  the 
Court  jurisdiction,  the  bill  was  dismissed.  Douw  v.  Sheldon,  2  Paige,  323. 

It  seems,  however,  that  all  these  provisions  apply  only  to  cases,  where  the  complain- 
ant  comes  into  Chancery  for  relief,  and  not  to  a  bill  of  discovery  merely.  Goldey  v. 
Becker,  1  Edw.  Ch.  Rep.  271 ;  Schrceppel  v.  Redfield,  5  Paige,  245. 

In  Alabama,  the  statutes  having  authorized  the  trial  of  controversies  for  sums  over 
fifty  dollars,  originating  before  justices  of  the  peace,  to  be  had  on  the  justice  and  equity 
of  the  case,  Chancery  will  not  interfere  in  such  cases,  where  justice  does  not  most  obvi- 
ously demand  it;  and  even  then,  only  in  cases  exceeding  twenty  dollars.  Williams  v. 
Berry,  3  Stew.  &  Port.  284. 

[6]  Binickerhoff  r.  Brown,  6  Johns.  Ch.  Rep.  151 ;  Clarkson  v.  DePeyster,3Paige,320  ; 
Yeatori  v.  Lenox,  8  Peters,  123;  Lcntilhon  v.Moffat,  1  Edw.  Ch.  Rep.  451;  Hallett  v. 
Hallett,  2  Paige,  15;  Egberts  v.  Wood,  3  Paige,  517  ;  Edmeston  v.  Lyde,  1  Paige,  637  ; 
Wakeman  v.  G  rover,  4  Paige,  23;  Van  Cleefv.  Sickles,  5  Paige,  505;  Bailey  v.  Bruton, 
8  Wend,  339, 
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unite  in  employing  one  solicitor,  and  co-operate  in  all 
proceedings  taken  in  the  cause.  In  the  progress  of  a  suit, 
especially  in  one  for  the  administration  of  an  estate,  it 
frequently  ^happens  that  questions  arise  which  [  *99  ] 
render  the  interest  of  the  plaintiffs  opposed  to  each  other ; 
in  this  case,  strictly  a  supplemental  bill  ought  to  be  filed ; 
but  in  family  suits  the  question  is  commonly  disposed  of 
without  regarding  the  informality.  There  are  many  cases 
in  which  this  Court  will  not  interfere  in  favour  of  a  plain- 
tiff, except  upon  terms  which  could  not  be  enforced  against 
him  in  the  character  of  a  defendant.(l) 

To  the  general  rule,  allowing  every  person,  on  his  own 
behalf,  to  institute  a  suit  in  Chancery,  are  two  leading 
exceptions.  The  one  occurs  in  cases  of  certain  persons 
enjoying  peculiar  privileges,  the  other  in  cases  of  persons 
labouring  under  disabilities,  both  of  whom  sue  in  the 
names  of  others.  Amongst  the  first  class  are  the  Crown, 
and  those  who  partake  of  its  prerogatives  or  whose  rights 
are  under  its  protection,  and  foreign  States.  Amongst 
the  other  class  are,  married  women,  infants,  and  those 
labouring  under  mental  incapacity.(2) 

If  a  suit  is  instituted  on  behalf  of  the  Crown  or  of  those 
who  partake  of  its  prerogative,  or  whose  rights  are  under 
its  particular  protection,  as  the  objects  of  a  public  charity, 
the  matter  of  complaint  is  offered  to  the  Court  by  the 
King's  Attorney  or  Solicitor  General,  by  way  of  informa- 
tion and  not  by  petition. (2)      Where  the  rights  of  the 
Crown  are  not  immediately  concerned,  the  information 
is  filed  at  the  relation  of  some  person  whose  name  is 
inserted  in  the  information,  and  who  is  termed  the  relator. 
The  relator  is  answerable  for  the  propriety  of  the  pro- 
ceedings, and  liable  to  the  costs  of  the  suit  ;(3)  therefore, 
neither  an  infant,  a  lunatic,  nor  a  married  woman,  can  be 
a  relator ;  and  in  a  case  where  the  relator  was  a  lunatic, 
a  proper  relator  was  *directed  to  be  appointed,  [  100  ] 
who  might  be  responsible  for  the  costs  of  the  suit,  and  all 
proceedings  were  suspended  until  such  proper  relator  was 
named.(4) 

The  Queen  consort  partaking  of  the  prerogative  of  the 
Crown,  may  inform  by  her  attorney.^)     A  foreign  state 

(1)  Fildcs  v.  Hooker,  2  Mer.  427.  (2)  Mitf.  PI.  7.  (3)  Mitf.  PI.  22. 

(4)  Attorney  General  v.  Tyler,  2  Eden,  230. 

(5)  Mitf.  PL  24. 
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is  as  well  entitled  as  any  individual  to  the  aid  of  this  Court 
in  the  assertion  of  its  rights,[a]  but  it  must  sue  in  a  form 
which  makes  it  possible  for  this  Court  to  do  justice  to  the 
defendant.  It  must  sue  in  the  names  of  some  public  offi- 
cers, who  are  entitled  to  represent  the  interests  of  the 
state,  and  upon  whom  process  can  be  served  on  the  part  of 
the  defendants,  and  who  can  be  called  upon  to  answer  a 
cross  bill  of  the  defendants/ 1)  A  general  demurrer  was 
allowed  to  a  bill  filed  by  "  The  government  of  the  State  of 
Colombia,  and  Don  M.  I.  Hurtado,  a  citizen  of  that  state, 
and  Minister  Plenipotentiary  from  the  same  to  the  Court 
of  his  Britannic  Majesty,  and  now  residing  at  No.  3,  Baker 
Street,  Portman  Square,  in  the  County  of  Middlesex;" 
because  the  description  of  the  plaintiffs  did  not  enable  the 
defendant  to  know  upon  whom  process  was  to  be  served  in 
case  a  cross  bill  were  filed.(2)  'The  foreign  government 
must  also  be  recognized  by  this  Government,  otherwise  a 
judicial  court  can  take  no  notice  of  it.(3)  If  either  an 
ambassador  or  his  servant  bring  a  bill,  security  to  answer 
costs  must  be  given,  each  being  privileged. (4) 

A  married  woman  being  under  the  protection  of  her  hus- 
band, a  suit  respecting  her  rights  is  usually  instituted  by 
them  jointly.  But  it  sometimes  happens  that  a  married 
woman  claims  some  right  in  opposition  to  rights  claimed 
[  *101  ]  *by  her  husband,  and  then  the  husband  being  the 
person,  or  one  of  the  persons  to  be  complained  of,  the  com- 
plaint cannot  he  made  by  him.  In  such  case,  therefore,  as 
the  wife,  being  under  the  disability  of  coverture,  cannot 
sue  alone,  and  yet  cannot  sue  under  the  protection  of  her 
husband,  she  must  seek  other  protection,  and  the  bill  must 
be  exhibited  in  her  name  by  her  next  friend. (5)[6]  A  bill 
by  husband  and  wife  in  her  right,  is  the  bill  of  the  hus- 

(1)  The  Colombian  Government  v.  Rothschild,*  1  Sim.  104.          (2)  Id.  1  Sim.  94.» 

(3)  City  of  Berne  v.  Bank  of  England,  9  Ves.  348. 

(4)  Goodwin  v.  Archer,  2  P.  &  W.  452. 

(5)  Mitf.  PI.  28.— In  Griffith  v.  Hood,  2  Ves.  452,  the  case  cited  in  Mitford,  the  Court 
said  "-Where  there  is  any  thing  for  the  separate  use  of  a  wife,  a  bill  ought  to  be  brought 
by  prochein  amy  for  her,  otherwise  it  is  her  husband's  bill." 

[a]  Hullett  v.  King  of  Spain,  2  Bligh,  N.  S.  31 ;  S.  C.  1  Dow,  N.  S.  179. 

[b]  The  wife,  by  her  next  friend,  may  file  a  bill  against  her  husband,  or  against  her 
husband  and  a  third  person,  to  protect  her  separate  estate,  or  to  prevent  her  husband  and 
others  from  depriving  her  of  a  support  out  of  the  property  which  belongs  to  her  in  equity, 
although  the  husband  has  the  right,  at  law,  to  sue  for  and  control  such  property.    Dewall 
v.  Covenhoven,  5  Paige,  581. 
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band.(l)  And  when  a  married  woman  having  a  separate 
interest  is  a  co-plaintiff  or  co-defendant  with  her  husband, 
instead  of  suing  by  her  next  friend,  or  answering  separately, 
it  is  to  be  considered  as  the  suit  or  defence  of  the  hus- 
band alone,  and  will  not  prejudice  a  future  claim  by  the 
wife.(2)[a] 

This  rule  must,  however,  be  received  with  considerable 
qualification,  as  where  a  decree  of  foreclosure  is  made 
against  husband  and  wife,  the  equity  of  redemption  being 
in  the  wife,  the  decree  is  absolute,  and  she  has  not  a  day 
to  show  cause  after  the  death  of  her  husband. (3)  A 
decree  may  be  made  by  consent  in  a  cause  relating  to  the 
separate  property  of  a  married  woman  in  which  she  and 
her  husband  are  co-plaintiffs.(4)  Where  husband  and  wife 
sue  for  a  legacy  given  to  the  wife,  the  Court  will  not  com- 
pel the  payment  of  it,  unless  the  husband  makes  some 
settlement  upon  the  wife.(5)[6] 

A  bill  cannot  be  filed  by  a  next  friend  on  behalf  of  a 
feme  covert  without  her  consent.(6)  A  married  woman 
being  plaintiff,  and  her  next  friend  having  died,  it  was 
ordered  *that  she  should  name  a  newprochein  amy  [  *102  ] 
within  two  months,  or  that  the  bill  should  be  dismissed  and 
the  costs  paid  out  of  the  fund  in  Court,  and  the  residue  of 
the  fund  paid  over  to  the  plaintiff.(7)  The  reporter  in  the 
marginal  note  adds,  the  separate  property  of  a  married 

(1)  Pawlet  v.  Delaval,  2  Ves.  66. 

(2)  Hughes  v.  Evans,*  1  S.  &  S.  185;  and  see  Mole  v.  Smith,  1  J.  &  W.  665. 

(3)  Mallack  v.  Gallon,  3  P.  W.  352.  (4)  Stinson  v.  Ashley,  5  Russ.  4. 
(5)  Brown  v.  Elton,  3  P.  W.  202.  (6)  Mitf!  PI.  28. 

(7;  Burlee  v.  Barlee,"  1  S.  &  S.  100. 

[n]  Dewall  v.  Covenhoven,  5  Paige,  581.  And  where  a  bill  relates  exclusively  to  the 
separate  estate  of  the  wife,  in  which  the  husband  has  no  interest,  it  would  be  a  good 
objection,  upon  demurrer,  that  it  was  filed  by  the  husband  for  himself  and  wife,  instead 
of  being  filed  by  the  next  friend  of  the  wife,  either  in  her  own  name  only,  or  in  connec- 
tion with  her  trustee.  An  objection  of  this  kind,  however,  cannot  be  urged  as  a  ground 
for  dissolving  an  injunction,  as  the  error  may  be  corrected  by  amendment.  Ludlow  and 
wife  v.  .Maddock,  in  Chan.  N.  Y.,  March  2,  1841 ;  to  be  reported  in  8  Paige. 

[6J  In  such  case,  the  husband  and  wife  are  necessary  parties.  Schuyler  v.  Hoyle,  5 
Johns.  Ch.  Rep.  176;  Foster  v.  Hall,  2  J.  J.  Marsh,  546.  But  where  the  wife  hag  an 
equitable  interest,  entitling  her  to  a  conveyance,  or  a  bill  to  procure  such  conveyance, 
the  husband  and  wife  should  both  be  parties  ;  but  the  decree  should  be  for  a  conveyance 
to  the  wife  only.  Pyle  v  Cravens,  4  Litt.  18;  see  also  Oldham  v.  Collins,  4  J.  J.  Marsh.  50. 

An  adult  Imsbaud  may  file  a  bill  for  the  partition  of  his  wife's  estate,  although  she  be 
an  infant.  JI  •  IMS  a  valid  and  subsisting  interest  of  his  own  in  the  premises,  and  may 
therefore  join  with  her  in  the  suit.  Sears  v.  Hycr,  1  Paige,  483. 
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woman  in  the  hands  of  the  Court,  is  liable  to  the  costs  of 
a  suit  instituted  by  her  touching  that  property. [a] 

Where  the  interest  of  an  infant  renders  it  necessary  to 
file  a  bill,  the  suit  is  instituted  by  a  next  friend  on  his 
behalf.  The  consent  of  an  infant  to  a  bill  filed  in  his  name 
is  not  necessary.(l)  The  Court  has  guarded  against  vex- 
atious and  improper  bills  in  the  name  of  infants,  by  making 
he  next  friend  responsible  for  the  costs  of  the  suit,  and  in 
extreme  cases  will  restrain  the  prosecution  of  the  cause 
altogether.  A  bill  having  been  filed  on  behalf  of  infants 
by  a  next  friend  against  their  mother  as  executrix,  a  peti- 
tion was  presented,  supported  by  the  affidavits  of  several 
relations,  that  the  suit  was  instituted  from  pique,  and  not 
for  the  infants'  benefit,  and  an  order  was  made  for  a  refer- 
ence to  the  Master  to  inquire  and  certify  whether  the  suit 
was  brought  for  the  benefit  of  the  infant,  and  whether  it 
was  proper  that  the  same  should  be  prosecuted  or  not, 
and  on  the  Master's  report  the  suit  was  stayed.(2)[6]  And 
in  Richardson  v.  Miller,(3)  where  the  next  friend  of  an 
infant  was  a  solicitor,  wholly  unconnected  with  the  family, 
a  reference  was,  on  the  motion  of  the  defendant  that  the 
next  friend  might  be  restrained  from  prosecuting  the  suit, 
directed  to  the  Master,  whether  it  would  be  for  the  infant's 
benefit  that  the  suit  should  be  prosecuted :  the  order  fur- 
ther added,  the  defendant  the  executor  by  his  counsel  con- 
senting to  render  to  the  Master  upon  his  affidavit,  an 
[  *103  ]  ^account  of  the  testator's  assets,  and  of  the  balance 
thereof  in  the  defendant's  hands. 

Any  person  sui  juris  may  act  as  next  friend,  provided 
his  interest  is  not  adverse  to  that  of  the  infant  or  married 
woman.  The  indigent  circumstances  of  a  party  are  no 
bar  to  his  acting  as  next  friend,(4)  although  he  would 
not  be  allowed  to  sue  in  forma  pauper  is. (5}[c]  If  the  next 

(1)  Mitf.  PL  28.  (2)  Da  Costa  v.  Da  Costa,  3  P.  W.  140.  (3)  1  Sim.  133.» 

(4)  Davenport  v.  Davenport,b  1  S.  &  S.  101. 

(5)  Anon.  1  Ves.  408.  I  believe  a  next  friend  is  now  allowed  to  sue  in  forma  pauperis. 

[a]  Where  the  next  friend  is  insolvent,  a  motion  may  be  made,  that  all  proceedings  in 
the  suit  be  stayed,  until  he  be  changed,  or  security  be  given  for  the  costs.     Pennington 
v.  Alvin,  1  S.  &  S.  264.     (1  Eng.  Cli.  Rep.  133.) 

If  a  solicitor  moves  in  a  suit  of  a  feme  covert,  without  a  next  friend  being  named,  he 
must  be  treated  as  such  himself,  and  be  answerable  for  the  costs.  Cox  v.  McNamaia,  1 
Hogun,  78;  see  Jennings  v.  Devey,  4  Lond.  Jurist,  858. 

[b]  Fulton  v.  Roosevelt,!  Paige,  178. 

[cj  In  New  York,  it  has  been  held,  that  an  infant,  who  has  no  means  of  indemnifying 

»Eng.  Chan.  Reps.  ii.  67.  bEng.  Chan.  Reps.  i.  51. 
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friend  of  a  married  woman  has  taken  the  benefit  of  the 
Insolvent  Act,  the  Court  will  stay  all  proceedings  in  the 
cause,  until  the  next  friend  is  changed  or  security  is  given 
for  costs,  but  the  motion  should  not  be  that  the  next  friend 
may  be  removed.(l) 

The  next  friend  is  responsible  for  the  propriety  of  the 
proceedings,  and  is  liable  for  the  costs  of  the  suit.  In 
filing  a  bill,  he  must  exercise  his  own  judgment  and  dis- 
cretion, and  commences  the  suit  at  his  own  peril,  since  the 
Court  will  not,  on  his  application,  refer  it  to  the  Master  to 
see  whether  a  suit  which  he  has  himself  instituted,  is  for 
the  benefit  of  the  infant  ;(2)  and  having  commenced  the 
suit,  he  will  not  be  allowed  to  withdraw  himself  from  the 
situation  of  next  friend,  without  a  reference  to  the  Mas- 
ter.(3)  If  the  next  friend  does  not  proceed  with  the  cause 
the  Court  will  order  him  to  be  removed;  and  in  a  case 
where  the  solicitor  of  the  next  friend  had  issued  an  attach- 
ment against  the  defendant  without  instructions  from  his 
client,  and  the  next  friend  moved  to  discharge  the  attach- 
ment, the  Court  referred  it  to  the  Master  to  inquire 
whether  it  was  for  the  benefit  of  the  infant  that  the  next 
friend  should  be  continued.(4)  If  a  next  friend  suffer  a 
bill  to  be  dismissed  for  *want  of  prosecution  the  [  *104  ] 
defendant  is  entitled  to  recover  the  costs  against  him  by 
subpoena  and  attachment. 

The  next  friend  cannot  be  examined  as  a  witness, [a]  nor 
can  his  wife.(5)  The  next  friend  of  an  infant  will  not 
even  by  consent  be  permitted  to  act  as  a  receiver.(G) 

The  Court  will  in  certain  cases  remove  a  next  friend  and 
substitute  another  in  his  place.  1st.  Where  the  interest 
of  the  next  friend  and  of  the  infant  is  adverse,  or  where  the 
next  friend  is  so  connected  with  a  defendant  having  an 
adverse  interest  to  that  of  the  infant,  as  to  make  it  proba- 
ble that  the  infant's  interest  will  not  be  properly  pro- 

(1)  Pennington  v.  Alvin,*  1  S.  &  S.  264.  (2)  Jones  v.  Powell,  2  Mer.  141. 

(3)  Melling  v.  Moiling,  4  Madd.  261.  (4)  Ward  v.  Ward,  3  Mer.  706. 

(.">}  Head  v.  Head,  3  Atk.  547.  (6)  Stone  v.  VVishart,  2  Madd.  64. 

a  responsible  person  for  costs,  will  be  permitted  to  sue,  by  his  next  friend  In  forma  pau- 
peris.  The  Court  will,  however,  in  the  first  instance,  see  that  there  is  probable  cause  for 
the  proceeding,  and  will  appoint  a  proper  person  as  prochein  ami.  Fulton  v.  Roosevelt, 
1  Paige,  178. 

[a]  In  New  York,  it  seems  otherwise,  the  next  friend  being,  at  most,  liable  only  for 
costs,  vvliirh  are  not  of  course,  but  discretionary,  according  to  circumstances.  Lupton  v. 
Lupton,  2  Johns.  Ch.  Rep.  614. 

»Eng.  Chan.  Reps.  i.  133. 
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tected.(l)  2d,  Where  the  next  friend  is  a  material  witness 
in  the  cause,  in  which  case  the  Court  will  substitute  another 
next  friend  giving  security  to  the  defendant  for  the  costs 
already  incurred. (2)[6]  3d,  Where  the  next  friend  mis- 
conducts the  suit.(3)  Where  a  bill  has  been  filed  on 
behalf  of  infants  under  circumstances  raising  a  strong  sus- 
picion against  the  motives  of  the  next  friend,  the  Court 
will  direct  an  inquiry  whether  the  suit  is  for  the  benefit  of 
the  infants,  and  if  so,  whether  such  next  friend  is  a  proper 
person  to  conduct  it,  or  otherwise,  who  is  a  proper  person 
to  be  appointed  in  his  stead. (4) [c]  These  applications  are 
the  subjects  of  special  motion  to  the  Court. 

If  two  suits  are  instituted  by  different  next  friends,  the 
Court  will  refer  it  to  the  Master  to  inquire  which  is  most 
proper  to  be  proceeded  with. (5) 

If  the  next  friend  of  an  infant  dies,  the  suit  becomes  so 
far  defective  as  regards  the  defendant's  security  for  costs, 
that  before  any  further  proceedings  can  be  taken,  it  is 
[  *105  ]  ^necessary  to  apply  to  the  Court  by  a  notice  of 
a  motion^to  appoint  a  new  next  friend,  [d]  If  the  next  friend 
dies  after  decree,  the  defendant  may  move  for  a  reference 
to  the  Master  to  appoint  another  prochein  amy.(6) 

An  infant  on  coming  of  age  may  abandon  the  suit,[e] 
but  if  he  adopt  the  proceedings,  he  then  becomes  liable  ibr 
the  whole  costs  of  the  suit.(7)  If  the  infant  does  not 
adopt  the  suit  he  does  not  incur  any  personal  responsi- 
bility, and  on  the  death  of  the  next  friend  the  costs  are 
lost.(8)  But,  if  he  wishes  the  next  friend  to  discontinue 
the  suit,  he  must,  on  coming  of  age,  move  to  dismiss  the 
bill  upon  the  payment  of  the  defendant's  costs,  and  he 

(1)  Peyton  v]  Bond,*  1  Sim.  390. 

(2)  Davenport  v.  Davenport^  1  S.  &  S.  101. 

(3)  Ward  v.  Ward,  3  Mer.  706.  (4)  Nalder  v.  Hawkins,'  2  M.  &  K.  244. 

(5)  See  Second  Book  of  this  volume, — post,  565. 

(6)  Bracey  v.  Sandeford,  3  Madd.  468.  (7)  Mitf.  PI.  26. 
(8)  See  Mitf.  PI.  26.  (n.) 

[6]  See  last  note. 

[c]  Guy  v.  Guy,  4  Lond.  Jurist,  500.     Where,  also,  a  female,  appointed  a  guardian  or 
next  friend,  marries,  it  is  of  course  to  make  a  new  reference  to  the  master,  to  appoint 
another,  with  liberty  to  her  1o  propose  herself.     In  re  Gomall,  1  Beavan,  347;  S.  C.  3 
Lond.  Jurist,  300  ;  Anon.  8  Sim.  346,  (11  Eng.  Chan.  Rep.  471.) 

[d]  Beverleys  v.  Miller,  6  Munf.99. 

[e]  Or  may,  as  a  matter  of  right,  at  any  time  before  decree,  have  an  order  fur  leave  to 
put  in  a  new  answer,  upon  his  showing  to  the  satisfaction  of  the  Court,  that  a  new  and 
further  answer  is  necessary  to  protect  his  rights.     Slephenson  v.  Stephenson,  6  Paige, 
353. 

»Eng.  Chan.  Reps.  ii.  196.      »>Eng,  Chan.  Reps.  i.  51.        <Eng.  Chan.  Reps.  vii.  352. 
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cannot  make  the  next  friend  pay  such  costs  unless  he  can 
establish  that  the  bill  was  improperly  filed. (1) 

If  a  person  is  deaf  and  dumb,  and  is  desirous  of  filing  a 
bill,  he  does  it  in  the  name  of  a  next  friend. (2)[a] 

An  idiot  or  lunatic,  found  so  by  inquisition,  sues  by  his 
committee. 

INSTRUCTIONS  FOR  A  BILL. 

In  order  to  prepare  a  Bill  in  Chancery,  the  plaintiff 
instructs  his  solicitor  with  the  facts  of  his  case,  which  is 
technically  called  taking  instructions  for  a  bill.  From 
these  the  solicitor  was  formerly  accustomed  to  prepare 
the  draft  of  the  bill,  which  was  then  settled  and  signed 
by  counsel;  but  at  present  this  is  very  rarely  done,  it 
being  the  almost  invariable  practice  for  the  equity  drafts- 
man to  prepare  the  bill  from  the  instructions  furnished  to 
him. 

The  draft  bill,  whether  prepared  by  the  solicitor  or  not, 
*must  be  signed  by  counsel,  since  no  bill  can  be  [  *106  ] 
regularly  put  upon  the  file  of  the  Court  without  such  sig- 
nature, or  if  it  should  inadvertently  be  filed  without  the 
signature  of  counsel  to  the  draft,  and  without  such  signa- 
ture being  copied  on  the  engrossment  of  the  bill,  it  will 
upon  application  to  the  Court  be  taken  off  the  file,  with 
costs  for  irregularity.[6]  If  the  defendant  prefers  it  he 
may  demur  for  want  of  the  signature  of  counsel.(3)  If 
the  plaintiff's  solicitor  discovers  an  error  of  this  descrip- 
tion, it  is  advisable  for  him  immediately  to  apply  by  a 
petition  or  motion  of  course  to  amend  his  bill,  by  adding 
the  name  of  counsel.  If  there  is  any  doubt  as  to  the  gen- 
uineness of  the  signature  of  counsel,  it  will  be  referred  to 
the  Master  to  look  into  the  plaintiff's  bill,  and  examine 

(1)  Anon.  4  Madd.  461. 

(2)  Baynard  v.  Blois,  3d  June,  1 832. 

(3)  Kirkley  v.  Burton,  5  Madd.  378.    See  Lord  Clarendon's  Orders  as  to  counsel 
perusing  bills,  and  answers,  &c.,  Beam.  Ord.  166. 

[a]  Brower  v.  Fisher,  4  Johns.  Ch.  Rep.  441.     So  also,  where  the  plaintiff,  a  trustee, 
refused  to  join  in  the  suit,  by  reason  of  religious  scruples.     Malin  v.  Malin,  2  Johns.  Ch. 
Rep.  238. 

[b]  A  party  has  a  right  to  presume,  that  the  pleading  served  on  him  is  a  correct  copy 
of  the  one  filed;  and  when  the  copy  served  contains  no  signature  of  counsel,  the  oppo- 
site party  may  apply  to  take  it  off  the  files  for  irregularity.     But  where  the  pleading 
actually  filed  was  correct,  the  party  was  allowed  to  serve  a  perfect  copy,  upon  payment 
of  the  costs  occasioned  by  the  irregularity.     Littlejohn  v.  Munn,  3  Paige,  280. 
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and  certify  whether  the  name  of  — set  thereto  is  of 

the  handwriting  of  the  said (the  counsel,)  or  was 

set  thereto  with  his  privity.  If  the  Master  certify  that  the 
bill  was  not  signed  by  counsel,  nor  with  his  privity,  the 
Court  will  order  the  bill  to  be  taken  off  the  file,  and  that 
the  plaintiff  do  pay  the  defendant's  costs.(l) 

The  draft  bill  being  settled  and  signed  by  counsel,  the 
solicitor  compares  the  same  with  his  instructions,  to 
ascertain  that  all  the  names  of  the  parties  are  properly  set 
forth,  and  the  statements  correct.  Having  satisfied  him- 
self of  the  accuracy  of  the  draft,  he  procures  it  to  be 
engrossed  on  unstamped  parchment,  and  carries  the 
engrossment  to  his  clerk  in  court  in  the  Six  Clerks'  office 
in  Chancery  Lane,  who  files  the  same,  and  thus  makes  it  a 
record  of  the  Court.(2) 

A  solicitor  may,  in  the  exercise  of  the  general  authority 
given  him  by  his  client,  defend  a  suit,  but  cannot  institute 
[  *107  ]  *one  without  a  special  authority  for  the  pur- 
pose.(3)  The  plaintiff's  solicitor  should,  therefore,  pre- 
viously to  filing  his  bill,  have  the  authority(4)  of  all  the 
persons  named  as  plaintiffs,  to  make  them  parties  in  that 
capacity,  for  as  each  plaintiff  is  liable  for  the  whole  costs 
of  the  suit,  if  a  party  be  called  upon  to  pay,  whose  name 
had  been  used  without  his  authority,  the  solicitor  would 
be  liable  to  indemnify  such  party  for  the  costs.(5)  A 
plaintiff  so  circumstanced,  applies  immediately  by  notice 
of  motion,  (supported  by  an  affidavit,  stating  that  his 
name  had  been  used  without  his  knowledge  or  consent, 
and  also  stating  at  what  time  he  first  became  acquainted 
with  that  circumstance,)  that  his  name  may  be  struck  out 
of  the  record,  and  that  the  plaintiff's  solicitor,  so  acting 
without  authority,  may  pay  the  costs  of  the  application. 
If  the  party  neglects  to  apply  with  due  diligence  after  he 
has  made  the  discovery,  the  Court  will  consider  he  has 
acquiesced,  and  refuse  his  application.(G)  A  bill  filed  by 
a  solicitor,  having  been  instructed  only  by  the  plaintiff's 
brother-in-law,  and  not  having  had  any  communication 
with  the  plaintiff,  being  dismissed  with  costs,  the  solicitor 


(1)  Dillon  v.  France?,  Dick.  G8.     (R.  B.  1736,  fo.  310.)        (2)  Beam.  Ord.  168. 

(3)  Wright  v.  Castle,  3  Mer.  12. 

(4)  This  authority  need  not  be  in  writing.     Lord  v.  Kellett,a  2  M.  &  K.  1. 

(5)  Wade  v.  Stanley,  1J.  &  W.  674.         (6)  Wilson  v.  Wilson,  1  J.  &  W.  457. 

»Eng.  Chan.  Rep.  vii.  231. 
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was  ordered  to  pay  costs,  it  appearing  that  the  plaintiff 
had  absconded  eight  years  before  the  bill  was  filed.(l)  In 
another  case  the  Court,  to  prevent  the  cause  being  impeded, 
ordered  the  solicitor  to  indemnify  one  of  the  plaintiffs  so 
made  without  authority.(2)[ct] 

Although  the  solicitor  may  have  been  authorised  by  the 
parties  to  make  them  plaintiffs,  subsequent  circumstances 
may  render  it  more  expedient  to  make  some  of  them 
defendants,  in  which  case,  such  plaintiffs  are  entitled  jointly 
*with  the  other  plaintiffs  to  move  to  have  their  [  *10S  ] 
names  struck  out  of  the  record  as  plaintiffs,  and  to  be 
made  defendants.  If  the  application  be  made  before  the 
appearance  of  the  defendant,  it  will  be  granted  on  a  motion 
as  of  course  and  without  payment  of  any  costs.  If  the 
defendant  has  appeared,  a  notice  of  motion  is  necessary, 
since,  by  striking  out  the  name  of  any  plaintiff,  the  defen- 
dant's security  for  costs  may  be  lessened.  The  order  is 
usually  granted  upon  the  terms  of  the  plaintiffs,  whose 
names  are  struck  out,  giving  security,  to  be  approved  by 
the  Master,  for  the  costs  of  the  suit  up  to  the  time  that 
they  are  so  struck  out  and  made  defendants,  but  if  the 
then  defendants  are  satisfied  with  the  solvency  of  the 
plaintiff  or  plaintiffs  who  remain  on  the  record,  this  inquiry 
is  seldom  insisted  upon  or  prosecuted.(S)  A  co-plaintiff 
who  was  an  infant  when  the  suit  was  instituted,  moved 
on  coming  of  age,  that  his  name  might  be  struck  out  of  the 
bill,  which  was  granted. (4) 

AN  INFORMATION. 

An  information  is  prepared  and  signed  by  counsel  in 
the  same  manner  as  a  bill,  but  before  it  can  be  put  upon 
the  file  of  the  Court,  it  requires  the  sanction  and  signature 
of  the  Attorney-General  To  obtain  this,  the  informant's 
solicitor  leaves  with  the  clerk  of  the  Attorney-General  a 
copy  of  the  stating,  charging  part,  and  prayer  of  the  infor- 
mation, together  with  a  certificate  signed  by  counsel  in 

(1)  Hall  v.  Bennett,*  2  S.  &  S.  78.  (2)  Titterton  v.  Osborne,  Dick.  350. 

(3)  See  Motteux  v.  Mackreth,  1  Ves.  141.     Lloyd  v.  Makeam,  6  Ves.  145.    Witts  v. 
Campbell,  12  Ves.  492.    See  "  Amendment  of  Dill." 

(4)  Acres  v.  Little,  7  Sim.  138. 

[a]  1  Dan,  Ch.  Prac.  403-406. 

•Eng.  Chan,  Reps,  ii.  354. 
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the  following  words : — "  I  hereby  certify  that  this  informa- 
tion is  proper  for  the  sanction  of  his  Majesty's  Attorney- 
General.  Dated  this day  of 183—."  Also  a 

[  *109  ]  certificate  ^signed  by  the  informant's  solicitor,  of 
the  competency  of  the  relator  to  pay  the  costs  of  the  infor- 
mation, and  that  the  engrossment  of  the  information  is 
a  true  copy  of  the  draft  prepared  by  counsel.  If  the 
Attorney-General  approves  of  the  information,  he  signs 
the  engrossment,  and  it  is  then  filed.  If  the  information 
requires  amendment,  the  sanction  and  signature  of  the 
Attorney-General  is  required  and  obtained  in  the  same 
manner  as  to  an  original  information,  otherwise  it  will  be 
taken  off  the  file.(l) 

Under  the  59  Geo.  3,  whereby  the  Attorney-General  is 
empowered  to  file  informations  without  a  relator,  against 
those  parties  who  are  found  by  the  commissioners  to  have 
acted  against  the  spirit  of  charities,  a  common  petition  is 
presented  to  the  Lord  Chancellor  to  appoint  either  the 
Vice-Chancellor  or  the  Master  of  the  Rolls  to  hear  the 
suit. 

(1)  Attorney  General  v.  Fellows,  U.  &  W.  254. 
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SUBPCENA  AND  LETTER  MISSIVF. 

For  what  purpose  subpoena  issued,  110.  Not  to  be  sealed  until  bill  filed,  110.  Excep- 
tion to  the  rule,  110.  How  subpoena  prepared,  111.  How  prsecipe  for,  filled  up  and 
endorsed,  111.  Number  of  defendants  inserted  in  one  subpoena,  111.  The  like  under 
the  old  practice,  111.  (n.)  Within  what  time  defendant  commanded  to  appear,  112. 
How  subpoena  sealed,  112.  The  return  of  a  subpoena,  113.  Service  of  the  subpoena, 
114.  The  like  to  answer  an  amended  bill,  116.  Substituted  service  of  subpoena,  116. 
When  necessary  to  serve  subpoena  after  appearance  of  defendant,  118.  Letter  mis- 
sive, 119.  Service  of  process  out  of  the  jurisdiction,  121. 


the  bill  has  been  filed,  the  next  proceeding  is  to 
compel  the  defendant  to  appear  to  and  answer  the  same. 
For  this  purpose,  in  pursuance  of  the  prayer  of  his  bill,  the 
plaintiff  sues  out  a  subpoena  which  is  a  writ  issuing  out  of 
and  under  the  seal  of  the  Court,  whereby  the  defendant 
is  commanded  to  appear  within  a  time  limited  in  the  sub- 
poena, under  pain  of  an  attachment  and  other  process  of 
contempt  issuing  against  his  person. 

Before  a  subpoena  can  be  regularly  issued,  it  is  neces- 
sary that  the  bill  should  be  upon  the  file,  unless  the  bill 
prays  that  an  injunction  may  be  awarded  against  the  defen- 
dant, in  which  case  it  is  sufficient  if  the  bill  be  filed  on 
or  before  the  day  on  which  the  subpoena  is  made  return- 
able. (!)[«]  To  enable  a  plaintiff  to  avail  himself  of  this 
privilege,  it  is  ^essential  that  the  bill  should  pray  [  *111  ] 
for  process  of  injunction  to  restrain  the  particular  defen- 
dant against  whom  the  subpoena  is  issued,  since  a  prayer 
for  an  injunction  against  one  defendant  will  not  render 
valid  and  effectual  a  subpoena  tested  before  the  filing  of 
the  bill  against  another  defendant,  to  restrain  whom  no 
injunction  is  prayed. 

The  writ  of  subpoena  is  now  prepared  by  the  solicitor 
of  the  plaintiff  in  the  form  prescribed  by  the  general  order 
of  21st  December,  1833.(2)  As  this  form  is  printed,  it 

(1)  Slat.  4  Anne,  c.  16. 

(2)  The  form  of  the  subpoena  which  is  now  used,  was  settled  by  the  general  orders 
of  21st  December,  1833.     It  is  simple  and  explanatory,  and  a  great  improvement  on 

[a]  It  would  seem,  according  to  the  American  practice,  that  the  bill  ought,  in  all 
cases,  to  be  filed,  before  the  issuing  of  the  subpoena.    1  Hoff.  Ch.  Prac.  101,  note. 
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is  only  requisite  that  the  spaces  left  in  blank  in  the  writ 
should  be  filled  up  in  the  manner  explained  in  these  gene- 
ral orders. 

The  first  blank,  in  the  form  of  the  subpoena,  is  left  for 
the  insertion  of  the  Christian  and  surnames  of  the  defen- 
dants, against  whom  an  appearance  is  sought.  Each 
subpoena  may  contain  the  names  of  three  defendants,  but 
it  is  irregular  to  insert  more  than  that  number,  except  in 
the  case  of  husband  and  wife,  who  are  only  reckoned  as 
one  defendant.(l) 

[  *1 12  ]  *The  next  blank  to  be  supplied  has  relation  to 
the  time  within  which  the  defendant  is  commanded  to 
appear,  which  is  four  days  in  a  town,  and  eight  days  in  a 
country  cause,  after  service  of  the  writ,  exclusive  of  the 
day  of  such  service.  In  filling  up  the  next  blank  left  for 
the  name  of  the  plaintiffs,  it  is  sufficient  to  name  the  first 
plaintiff  on  the  record,  and  to  add,  "  and  another,"  if  there 
are  two  plaintiffs  in  all,  or,  "  and  others,"  if  there  are  more 
than  two  plaintiffs.  The  only  remaining  blank  is  left  for 
the  day  and  year  in  which  the  subpoena  is  tested. 

In  addition  to  filling  up  the  body  of  the  subpoena,  the 
New  Orders  require  that  the  name  or  firm,  and  the  place 
of  business,  or  residence,  of  the  solicitor  or  solicitors 
issuing  the  subpoena,  should  be  indorsed  thereon,  and  that 
where  such  solicitors  are  only  agents,  there  should  be 
further  indorsed  thereon  the  name  or  firm,  and  place  of 
business,  or  residence,  of  the  principal  solicitor  or  solici- 
tors.^) 

Besides  filling  up  and  endorsing  the  subpoena,  the  plain- 
tiff 's  solicitor  prepares  a  prsecipe  in  the  usual  form,(3) 

the  more  ancient  form  that  it  has  superseded,  which  frequently  misled  the  unlearned 
suitor.  Although  these  forms  are  settled  by  the  general  orders,  they  authorize  "  such 
alterations  and  variations  as  circumstances  may  require."  1  N.  N.  O. 

(1)  Before  the  General  Orders  of  1828,  the  names  of  three  defendants  were  inserted 
in  one  subposna,  which  consisted  of  a  body  and  two  labels.     The  labels  required  to  be 
personally  served,  whereas  leaving  the  body  at  the  dwelling-house  of  the  defendant  was 
deemed  good  service;  thus,  each  subpo3na  against  three  defendants  required  two  per- 
sonal  services,  and  one  service  at  the  dwelling-house.     To  remedy  the  inconvenience  of 
personal  service,  the  second  General  Order  of  1828,  directed  that  a  writ  of  subpoena  to 
appear  and  answer  should  be  sued  out  for  each  defendant,  except  in  case  of  husband 
and  wife,  defendants,  so  that  in  every  instance  the  body  of  the  subpoena  could  be  served. 
This  remedy,  however,  was  partial,  for  although  it  removed  the  inconvenience  of  per- 
sonal service,  it  materially  increased  the  number  of  subpoenas.     This  latter  inconveni- 
ence was  remedied  by  the  fifth  General  Orders  of  December,  1833,  which  allowed  three 
names  to  be  inserted  in  each  writ  of  subpoena,  and  obviated  the  inconvenience  of  per- 
sonal service,  by  substituting  the  service  of  copies  of  the  subpoenas,  instead  of  that  of 
the  body  or  label.    See  4  N.  N.  O. 

(2)  3  N.  N.  O.  (3;  2  N.  N.  O.    (See  Appendix.) 
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and  containing  further,  the  particulars  as  to  the  names 
and  residences  of  the  solicitor  issuing  the  same  hereinbe- 
fore mentioned.(l)  The  prajcipe  is  tested  on  the  same 
day  as  the  subpoena.  Although  only  three  names  can  be 
inserted  in  one  writ  of  subpoena,  the  number  is  not  limited 
in  the  praccipe. 

The  writ  of  subpoena  and  the  prsecipe  are  taken  to  the 
Subpoena  Office,  the  praecipe  is  delivered  and  filed  there, 
and  the  subpoena,  instead  of  passing  the  Great  Seal,  is 
marked  with  a  seal  inscribed  with  the  words  "  Subpoena 
Office,  Chancery,"  and  then  is,  upon  payment  of  5s.  6^., 
forthwith  delivered  over  to  the  Solicitor,  so  that  a  siu- 
poena  *may  now  be  obtained  at  any  time  within  [  *I13  ] 
office  hours,(2)  whereas  formerly  the  prsecipe  was  left,  and 
a  subpoena  was  only  sealed  on  seal  days.(3) 

(1)  SeeSN.  O. 

(2)  Before  the  Orders  of  December,  1833,  subpoenas  sealed  on  the  general  seal  days, 
or  on  gift  seal  days,  were  charged  as  follows : — 

s.  d. 

For  1  Subpoena,  -  -  -  -  -  26 

For  2     ditto     .  -  -  -  -  -      3  6 

For  3    ditto        .  -  -  -  -  -  46 

and  4s.  6d.  for  every  three  subpoenas  above  that  number  ;  and  if  less  than  three  sub- 

poenas,  2s.  Gd.  for  one,  and  3s.  Gd.  for  two  subpoenas  above  any  three  subpoenas.     Thus, 

three  subpoenas  cost  4s.  6d.;  six  subpoenas,  9s.;  and  nine  subpoenas,  13s.  6rf. 

4  Subpoenas  -  -  .  -  -  7  0 

5  ditto  -  -  -  .  -  -  80 
8     ditto        -                                       ....     12  6 

and  so  on. 

Where  Corporations  were  defendants,  2s.  Gd.  was  charged  for  each  subpoena  against 
them. 

For  subpoenas  sealed  at  a  private  seal,  was  paid  an  extra  fee  of  5s.  for  each  subpoena. 

If  parties  were  much  pressed  by  circumstances,  they  were  at  liberty  to  open  the  seal 
at  any  time  the  Lord  Chancellor  was  in  London,  at  the  expense  of  2/.  15s.  Gd.  If  he 
was  absent,  at  an  additional  expense,  according  to  his  distance  from  London. 

If  the  prtecipe  was  left  after  office  hours,  a  small  extra  charge  was  made, 

(3)  Before  the  passing  of  3  &  4  Will.  4,  c.  94,  the  plaintiff's  solicitor  in  order  to  p."*- 
cure  a  subpoena  was  obliged  to  leave  a  prsecipe  at  the  Subpoena  Office,  Rolls  Yard,  and 
the  subpoena,  instead  of  being  made  out  by  the  solicitor,  was  made  out  and  procured  to 
be  scaled  by  the  clerk  at  the  Subpoena  Office.     By  3  and  4  Will.  4,  c.  94,  s.  31,  it  was 
enacted,  "  That  the  patentee  of  the  Subpoena  Office  should  forthwith  provide  a  seal,  in 
such  form,  and  with  such  impression  as  the  Lord  Chancellor  should  approve  of;  and 
that  the  Lord  Chancellor  for  the  time  being  might  cause  such  ecal  or  impression  to  be 
varied  from  time  to  time  as  to  him  might  seem  fit;  and  that  any  person  desirous  of  issu- 
ing a  writ  of  subpoena,  such  as  had  been  heretofore  issued  by  such  patentee,  might  pre. 
pare  such  subpoena,  and  present  the  same  for  sealing,  and  the  same  should  thenceforth 
be  an  open  writ,  and  either  in  the  present  form  or  in  any  other  form  which  the  Lord 
Chancellor  might  from  time  to  time  direct;  and  that  such  writ  should,  upon  presentment 
thereof  for  tli.it   purpose,  be  forthwith  sealed  with  such  seal,  and  should  have  the  same 
force  and  validity  as  a  writ  of  subpoina  then  had  when  sealed  with  the  Great  Seal ;  and 
that  there  should  thereafter  be  paid  for  each  such  subpoena,  on  the  same  being  sealed, 
the  sum  of  five  shillings  and  sixpence.      In  pursuance  of  this  act  of  Parliament,  Die 
General  Orders  of  December,  1833,  provided  that  all  writs  of  subpoena,  &c.  should  be 
prepared  and  ruled  in  the  manner  before  explained.     See  1,  2,  3,  N.  N.  O. 
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RETURN  OF  THE  SUBPCENA. 

By  the  form  of  the  writ  used  pursuant  to  the  General 
Orders  of  December,  1833,  a  subpoena  to  appear  and 
answer  is  made  returnable  within  four  days,  if  in  a  town 
cause,  and  eight  days  in  a  country  cause,  after  service  on 
[  *114  ]  the  ^defendant,  exclusive  of  such  day  of  service, 
without  any  regard  to  the  circumstance  whether  such 
return  day  fall  in  or  out  of  term.  Thus,  if  the  defendant 
is  served  on  the  4th  of  any  month,  he  is  in  a  town  cause 
allowed  all  the  8th  of  the  same  month  to  appear,  and  in 
a  country  cause  all  the  12th,  so  that  in  the  first  instance 
process  of  contempt  cannot  issue  against  him  for  not 
appearing  until  the  9th,  and  in  the  other  case  not  until  the 
13th.  In  addition  to  this  the  present  form  of  the  writ  has 
rendered  it  unnecessary  in  any  case  to  obtain  an  order 
for  a  subpoena  returnable  immediately.(l) 

[    *115    ]  ^SERVICE  OF  THE  SUBPCENA. 

The  plaintiff's  solicitor  should  make  as  many  copies 
of  the  subpoena,  and  of  the  indorsement  thereon,  as  there 
are  defendants  inserted  in  the  writ.  The  service  of  the 
subpoena  is  effected  by  delivering  a  copy  of  the  writ,  and 
of  the  indorsement  thereon,  and  at  the  same  time  produc- 
ing the  original  writ. [a]  The  service  may  be  personal, 
but  leaving  a  copy  of  the  subpoena,  and  of  the  indorsement, 
at  the  dwelling-house,  and  producing  the  original  writ  to 
the  person  with  whom  such  copy  shall  be  left,  is  suffi- 

(1)  Before  the  General  Orders,  dated  1828,  a  subpoena  in  a  country  cause  could  only 
be  made  returnable  in  term  time,  so  that  if  a  bill  was  filed  at  the  end  of  Trinity  term, 
the  plaintiff  could  not  obtain  a  subpoena  returnable  until  Michaelmas  term,  but  if  the 
defendant  lived  in  or  within  ten  miles  of  London,  the  plaintiff  was  entitled  upon  present, 
ing  a  petition  as  of  course,  supported  by  an  affidavit  of  the  fact  of  such  residence,  to  an 
order  that  such  subpoena  be  made  returnable  immediately,  which  meant  within  four 
days  after  service. 

By  the  1st  General  Order  of  1828,  it  was  directed,  That  every  plaintiff,  as  well  in  a 
country  cause,  as  in  a  town  cause,  should  be  at  liberty  without  affidavit  to  obtain  an  order 
for  a  subpoena  returnable  immediately  ;  but  by  the  same  Order  it  was  provided,  that  a 
defendant  in  a  country  cause  should  not  be  bound  to  appear  until  eight  days  after  he 
had  been  served  with  a  subpoena.  The  only  alteration  effected  by  this  order  in  the  case 
of  a  defendant  residing  in  or  within  ten  miles  of  London,  was  to  dispense  with  the  affi- 
davit of  the  defendant's  residence.  As  has  been  before  observed,  the  subpoena  is  now 
made  returnable  in  four  days  in  a  town,  and  eight  days  in  a  country  cause,  without  refer- 
ence to  term  or  vacation. 

[a]  The  subpoena  may  be  served  by  any  person.     Trabue's  Heirs  v.  Holt,  2  Bibb,  393. 
So  in  Maryland ;  but  if  served  by  any  but  a  legal  officer,  the  service  must  be  proved. 
Hoye  v.  Penn,  1  Bland,  29  ;  Taylor  v.  Gordon,  1  Bland,  132. 
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cient.(l)[ct]  The  4th  N.  N.  O.  provides  that  in  all  cases 
where  a  subpoena  might  have  been  heretofore  served  by 
leaving  the  body  thereof  at  the  party's  dwelling-house,  or 
otherwise  than  personally,  it  shall  be  sufficient  to  leave 
a  copy  of  such  subpoena  in  the  same  manner,  producing 
the  original  writ  to  the  person  with  whom  such  copy  shall 
be  so  left.  Now  as  the  service  of  the  body  of  a  subpoena 
to  appear  at  the  dwelling-house  of  a  defendant  was  in  all 
cases  good  service,  so  now  it  is  sufficient  to  leave  a  copy 
of  the  subpoena,  which  altogether  dispenses  with  the 
necessity  for  personal  service  of  a  subpoena  to  appear  and 
answer. 

The  service  is  at  the  dwelling-house  of  the  defendant; 
and  service  at  a  counting-house,  or  at  a  solicitor's  office 
is  not  good  service,  unless  the  defendant  is  constantly  in 
the  habit  of  sleeping  at  the  counting-house  or  chambers. 

As  the  subpoena  is  not  now  made  returnable  on  a  fixed 
return,  but  within  a  certain  number  of  days  after  service, 
it  may  be  served  at  any  time  while  the  writ  is  in  force, 
which  is  until  the  last  day  of  the  term  next  following  the 
term  or  vacation  in  which  it  was  sued  out.(l)  In  the 
^interval  between  the  suing  out  and  service  of  the  [  *116  ] 
subpoena,  the  party  suing  out  the  same  is  at  liberty  to  cor- 
rect any  error  in  the  names  of  parties,  and  to  have  the 
writ  resealed,  upon  payment  to  the  clerk  at  the  Subpoena 
Office  of  a  fee  of  one  shilling,  and  at  the  same  time  leav- 
ing a  corrected  prsecipe  of  such  subpoena  marked  "  altered 
and  resealed,"  and  signed  with  the  name  and  address  of 
the  solicitor  or  solicitors  suing  out  the  same.(l)  A  sub- 
poena served  on  a  Sunday  is  irregular,  and  an  attachment 
and  injunction  founded  on  such  irregular  service,  was  set 


A  subpoena  to  answer  an  amended  bill  may  be  served 
on  the  defendant's  clerk  in  court.(3)      After  the  appoint- 

(1)  7  N.  N.  O.  (2)  Mackreth  v.  Nicholson,  19  Ves.  367. 

(3)  20N.O. 

[a]  The  service  of  a  subpoena  must  be  within  the  jurisdiction,  otherwise  it  is  irregu- 
lar.    Dunn  v.  Dunn,  4  Paige,  425;  Creed  v.  Byrne,  1  Hoffan,  79;  Johnson  v.  Nagle,  1 
Molloy,  243. 

But  in  Tennessee,  where  service  of  a  subpoena  is  executed  upon  one  material  defen- 
dant in  the  proper  district  or  county,  a  subpoena  may  be  served  upon  any  other  material 
defendant  out  of  the  county  or  district.  University  v.  Cambreling,  6  Yerg.  79. 

[b]  1  Hoff.  Ch.  Prac.  104,  note  2. 
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ment  of  a  guardian  to  an  infant  defendant  all  services 
which  are  not  permitted  to  be  made  on  the  clerk  in  court 
must  be  made  on  the  guardian  and  not  on  the  infant. 

Under  certain  special  circumstances  the  Court  will 
allow  the  general  rule  which  requires  a  subpoena  to  be 
served  either  personally,  or  at  the  dwelling-house  of  the 
defendant  to  be  dispensed  with,  but  an  order  must  be 
obtained  for  the  purpose,  which  is  granted  on  a  special 
application :  thus,  if  the  plaintiff  at  law  is  abroad,  the 
plaintiff  in  equity  is  entitled  to  an  order,  which  is  granted 
upon  an  affidavit  of  the  truth  of  his  bill,  that  service  of  the 
subpoena  to  appear  on  his  attorney  in  the  action  at  law 
may  be  deemed  good  service  on  him,  but  the  Court  will 
not  order  service  of  a  subpoena  to  answer  a  cross  bill  on 
the  clerk  in  court  of  the  plaintiff  in  the  original  bill  to  be 
deemed  good  service,(l)  neither  is  service  of  a  subpoena 
on  the  clerk  in  court,  who  had  filed  a  bill  for  a  person  out 
of  the  jurisdiction  relative  to  the  same  subject,  good 
[  *117  ]  service.(2)  As  applications  *for  substituted 
service  of  a  subpoena  are  necessarily  made  exparte,  and 
consequently  not  liable  to  discussion,  the  student  must  be 
prepared  to  meet  with  some  contradiction  in  the  cases 
which  the  author  has  contented  himself  with  giving  from 
the  reports,  without  attempting  either  to  reconcile  them, 
or  to  deduce  any  general  principle  from  them. 

Substituted  service  of  a  subpoena  to  appear  and  answer 
was  refused,  where  one  defendant  resided  out  of  the  juris- 
diction, and  the  other  admitted  by  his  answer  that  he  had 
received  a  power  of  attorney  from  him  to  receive  the 
arrears  (then  due)  of  an  annuity,  which  it  was  the  object 
of  the  bill  to  set  aside.(3) 

A  bill  filed  against  two  partners,  and  one  being  abroad, 
the  subpoena  against  him  was,  on  motion,  permitted  to  be 
served  on  the  partner  here.(4)  Where  a  mother  secreted 
her  children  who  were  infants,  service  of  subpoena  on 
her  was  held  sufficient.(5)  Service  of  subpoena  on  the 
father-in-law  of  an  infant  was  ordered  to  be  good  service 
on  the  infant, (6)  An  attachment  was  ordered  where 


(1)  Waterton  v.  Croft,*  5  Sim.  502. 

(2)  Bond  v.  Duke  of  Newcastle,  3  Bro.  C.  C.  386. 

(3)  Rickord  v.  Nedriff,  2  Mer.  458.  (4)  Coles  v.  Gurney,  1  Madd.  187. 
(5)  Smith  v.  Marshall,  2  Atk.  70.                    (6)  Thompson  v.  Jones,  8  Ves.  141. 

*  Eng.  Chan.  Rep.  vii.  512. 
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the  subpoena  was  served  abroad. (1)  Service  of  subpoena 
by  sending  the  same  to  the  defendant  under  cover  to  the 
person  to  whom  he  had  directed  his  letters  to  be  sent 
was  ordered  to  be  good  service.(2)  Service  at  the  last 
place  of  abode  of  the  defendant's  wife  was  ordered  to  be 
good  service.(3) 

*WHEN  IT  IS  NECESSARY  TO  SERVE  A  SUBPOENA  AFTER  [  *11S  ] 
THE  APPEARANCE  OF  THE  DEFENDANT. 

If  the  plaintiff  amends  his  bill  after  the  defendant  has 
appeared,  but  before  he  has  answered,  it  is  not  necessary 
to  serve  him  with  a  fresh  subpoena  ;  but  if  the  defendant 
has  fully  answered,  and  a  further  answer  is  required,  a 
fresh  subpoena  is  served.(4)  It  is  not  necessary,  after  the 
answer  of  a  defendant  has  been  reported  insufficient,  or 
after  the  defendant  has  submitted  to  answer  exceptions,  to 
serve  a  fresh  subpoena  to  answer ;  neither  is  a  fresh  sub- 
poena necessary  if  exceptions  for  insufficiency  have  been 
either  submitted  to  or  allowed,  and  an  order  to  amend, 
and  for  defendant  to  answer  amendments  and  exceptions, 
at  the  same  time  obtained  and  served. 

If  a  demurrer  or  plea  has  been  overruled,  it  is  not  neces- 
sary to  serve  the  defendant  with  a  fresh  subpoena,  but  the 
plaintiff  may  issue  an  attachment  for  want  of  answer,  on 
such  plea  or  demurrer  being  overruled,  unless  the  defen- 
dant obtains  time.  If  the  plea  or  demurrer  has  been  sub- 
mitted to  or  allowed,  and  the  plaintiff  amends,  he  serves 
a  fresh  subpoena ;  so  also  if  a  plea  or  demurrer  is  coupled 
with  an  answer,  and  is  allowed,  and  the  plaintiff  amends, 
he  serves  a  fresh  subpoena.  If  the  plea  or  demurrer  so 
coupled  with  an  answer  is  overruled,  the  plaintiff  excepts, 
and  upon  the  defendant's  submitting  to  answer  the  excep- 
tions, or  upon  their  being  allowed,  he  is  entitled  to  an 
answer  to  the  exceptions ;  and  if  he  amend  his  bill,  to  the 
amendments  *and  exceptions,  without  serving  a  [  *119  ] 
fresh  subpoena.  It  is  not  necessary  for  the  plaintiff  to 

(1)  Scott  v.  Hough,  4  Bro.  C.  C.  212.  (2)  Hunt  v.  Lever,  5  Ves.  147,  a. 

(3)  Pulteney  v.  Shelton,  5  Ves.  147. 

(4)  In  Skeffington  v. ,  4  Ves.  65,  it  is  stated  not  to  be  the  practice  after  a  suffi- 
cient answer  has  been  put  in,  to  serve  a  new  subpoena  to  answer  an  amended  bill;  but  a 
reference  to  the  order  made,  shows  that  the  reporter  was  mistaken.     (See  case  infra, 
"  Amendment  of  a  Bill.") 
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serve  a  subpoena   for   the  defendant   to  make   a   better 
answer. 

LETTER  MISSIVE. 

If  the  defendant  is  a  peer  of  the  realm,  his  appearance 
is  not  enforced  by  subpoena  in  the  first  instance,  but  he  is 
entitled  to  be  served  with  a  letter  missive,  and  with  a  copy 
of  the  bill.  The  right  to  a  letter  missive  and  to  a  copy 
of  the  bill  is  a  privilege  of  peerage  and  not  of  Parliament, 
and  therefore  attaches  to  Scotch  and  Irish  peers.(l) 
Since  the  Union  with  Ireland,  Irish  peers,  with  the  excep- 
tion of  those  who  are  members  of  the  House  of  Commons, 
are  entitled  to  every  privilege  except  sitting  in  the  House 
of  Lords,  and  therefore  entitled  to  the  letter  missive. (2) 
It  is  not  necessary  to  serve  a  member  of  the  Commons 
House  of  Parliament  with  an  office  copy  bill  or  with  a 
letter  missive. 

To  obtain  a  letter  missive  the  plaintiff's  solicitor,  in 
pursuance  of  the  prayer  of  his  bill,  presents  a  petition  to 
the  secretary  of  the  Lord  Chancellor,  praying  for  a  letter 
missive  returnable  immediately.  The  Lord  Chancellor 
answers  the  petition  and  signs  a  letter  missive  in  the  fol- 
lowing form : — 

"My  Lord,  October,  1837. 

"  It  appears  by  a  petition,  a  copy  of  which  is  herewith 
sent  your  Lordship,  that  A.  B.  has  lately  exhibited  his  bill 
of  complaint  in  the  High  Court  of  Chancery  against  your 
Lordship,  and  desires  your  Lordship's  appearance  to  such 
[  *120  ]  *bill  forthwith.  Wherefore  I  do  at  his  request 
according  to  the  manner  used  to  persons  of  your  Lord- 
ship's quality,  desire  your  Lordship  to  take  knowledge 
thereof,  and  to  give  directions  to  those  you  employ  in  such 
matters  for  your  Lordship's  appearance  to  the  said  bill 
accordingly. 

"  I  am,  my  Lord, 

"  Your  Lordship's  humble  servant, 

« ,  C." 

"  To  the  Right  Honourable Earl  of ." 

No  order  is  drawn  up  on  this  petition. 

(1)  Lord  Milsingtoun  v.  Earl  of  Portmore,  1  V.  &  B.  419. 

(2)  Robinson  v.  Lord  Rokeby,  1  Ves.  G01. 
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An  office  copy  of  the  bill  signed  by  the  Six  Clerk  in  the 
usual  way,  a  copy  of  the  petition  and  of  the  letter  missive 
are  served  on  the  peer,  either  personally  or  by  leaving  the 
same  at  his  dwelling-house.  If  the  peer  does  not  enter 
his  appearance  within  four  days,  if  he  was  served  in  Lon- 
don or  within  twenty  miles  thereof,  or  within  eight  days 
if  served  twenty  miles  from  London,  the  plain  tiff's  solici- 
tor applies  for  a  subpoena,  and  proceeds  to  compel  his 
appearance  by  sequestration.  In  all  cases  the  letter  mis- 
sive is  served  before  the  appearance  can  be  enforced. 

Service  of  a  subpoena  to  appear  on  a  peer  at  a  time 
when  he  was  beyond  the  jurisdiction  by  leaving  it  at  the 
peer's  town  residence,  was  held  under  the  circumstances  to 
be  good  service.(l)  As  a  general  rule,  during  the  sitting 
of  Parliament  a  peer  thereof  is  treated  as  a  town  defendant. 

If  a  defendant  is  entitled  to  the  privilege  of  peerage, 
and  the  bill  is  amended  and  re-engrossed,  the  plaintiff 
serves  the  peer  defendant  with  an  office  copy  of  such 
amended  bill;  if  the  bill  is  not  re-engrossed,  the  plaintiff's 
clerk  in  court  calls  upon  the  clerk  in  court  of  the  peer 
defendant  for  his  office  copy  to  be  amended,  in  the  same 
manner  as  *on  another  defendant.  If  the  peer  [  *121  ] 
defendant  having  answered,  is  required  by  the  amended 
bill  to  put  in  a  further  answer,  he  is  served  with  a  letter 
missive  for  that  purpose.  It  has  been  thought  that  under 
the  equity  of  20  N.  O.  that  service  of  the  letter  missive  on 
the  clerk  in  court  of  the  peer  is  sufficient ;  but  query  ? 

SERVICE  OF  PROCESS  OUT  OP  THE  JURISDICTION. 

By  2  Will.  4,  c.  33,  the  Court  of  Chancery  is  empower- 
ed upon  special  motion  of  the  plaintiff  to  direct  that 
service  of  any  subpoena  or  letter  missive,  and  of  all  subse- 
quent process  to  be  had  thereon  upon  a  defendant  then 
residing  in  any  part  of  the  United  Kingdom  of  Great 
Britain  and  Ireland,  and  the  Isle  of  Man  respectively,  shall 
be  deemed  good  service,  but  the  third  section  of  the  act 
requires  that  a  copy  of  the  prayer  of  the  plaintiff's  bill 
shall  be  served  upon  such  defendant,  together  with  the 
subpoena  or  letter  missive.(2) 

(1)  Thomas  v.  Earl  of  Jersey ,<*  2  M.  &  K.  308. 

(2)  See  Act  more  at  large,  page  147. 

»  Eng.  Chan.  Reps.  viii.  53. 
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CHAPTER  IX. 


GENERAL  REMARKS  ON  CONTEMPTS  FOR  WANT  OF  APPEARANCE 

OR  ANSWER. 

Process  against  a  defendant  who  neglects  to  appear,  122.  Process  of  contempt  not  dis- 
continued by  demise  of  the  Crown,  123.  Not  to  be  executed  on  a  Sunday,  123.  At- 
tachment, how  directed,  tested,  and  sealed,  123.  Two  or  more  attachments  may  be 
issued,  but  only  one  must  be  executed,  123.  By  and  against  whom  attachment  issued, 
123.  How  made  out  and  sealed,  124.  Return  of,  124.  How  long  attachment  in 
force,  126.  Bail,  126.  When  the  Sheriff  may  accept  bail,  and  in  what  penalty,  126. 
Plaintiff  may  proceed  under  bond,  and  to  enforce  answer,  127.  How  a  contempt  ia 
cleared,  126.  By  any  act  or  omission  of  the  plaintiff,  as  if  he  acts  upon  the  answer  or 
amends  bill,  127.  Or  omits  to  bring  up  the  defendant,  128.  How  a  defendant  clears 
his  contempt,  130.  Costs  of  contempt,  132.  How  recovered,  132.  When  prisoner 
discharged  without  payment  of  costs  of  contempt,  133. 

IT  has  been  shown  in  what  manner  a  defendant  is  called 
upon  to  appear  to  a  bill ;  the  next  subject  of  inquiry  is,  how 
to  proceed  against  a  defendant  who  neglects  to  attend  to 
such  requisition.  As  the  appearance  of  the  defendant  is 
necessary  (except  where  otherwise  provided  for  by  Act  of 
Parliament)  to  give  the  Court  jurisdiction  over  the  subject- 
matter  in  dispute,  it  becomes  of  the  utmost  importance  to 
ascertain  by  what  process  the  Court  compels  an  appear- 
ance, or  provides  for  the  neglect  of  one.  In  order  to  sim- 
plify the  subject,  I  shall  consider  the  process  of  contempt 
used  to  enforce  an  appearance,  or  answer  with  its  general 
incidents,  and  then  inquire  as  to  its  application  under  dif- 
ferent circumstances,  and  to  individuals  differing  in  their 
rights  and  privileges. 

[*123]  ^Before  commencing  with  the  individual  pro- 
cesses of  contempt,  it  is  necessary  to  observe,  that  by  1 
Anne,  c.  8,  s.  5,  it  is  enacted  that  no  process  of  contempt 
shall  be  discontinued  by  the  demise  of  the  Crown  ;  and  by 
29  Car.  2,  c.  17,  s.  5,  it  is  enacted  that  no  process  shall  be 
executed  on  a  Sunday,  excepting  for  treason,  felony,  or 
breach  of  the  peace.  In  ex  parte  Whitchurchf] )  the  Court 
appeared  to  consider  that  a  contempt  of  Court  was  a 

(1)  1  Atk.  58. 
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breach  of  the  peace,  but  the  received  opinion  is  against 
such  a  view  of  the  question.[a] 

The  process  of  contempt  which  is  most  frequently  called 
into  operation,  is  an  attachment.  This  writ  is  directed  to 
the  sheriff  or  other  officer  of  the  county  or  jurisdiction  in 
which  the  defendant  is  then  resident,  commanding  him  to 
attach  the  defendant,  so  as  to  have  him  before  the  Court 
on  a  certain  day  therein  named.  It  is  tested  at  West- 
minster, and  sealed  under  the  Great  Seal.(l)  Two  or 
more  attachments  may  be  issued  at  the  same  time  in  dif- 
ferent counties,  but  only  one  should  be  executed,  otherwise 
the  party  would  be  liable  to  an  action.  An  attachment 
can  only  be  issued  by  and  against  parties  to  a  suit.  A 
person,  not  *a  party  on  record,  can  neither  issue  [  *124  ] 
an  attachment  nor  can  one  be  issued  against  him.  An 
attachment  is  considered  as  sealed,  the  first  moment  of  the 
day  on  which  it  issues,(2)  and  therefore  takes  precedence 
of  an  appearance,  if  entered  on  the  same  day.  But  if 
sealed,  before  the  defendant  was  in  contempt,  though  not 
executed  until  after  he  had  incurred  the  contempt,  the 
attachment  would  be  irregular.(3)[6] 

An  attachment  is  made  out  by  the  clerk  in  court,  and 
entered  by  him  with  the  entering  clerk  in  the  Register's 
Office.(4)  It  is  entered  before  it  is  issued,  otherwise  it  is 
irregular.(5)  But  though  entered  after  it  has  been  sealed, 

(1)  The  Order  of  17th  March,  1631,  directs  "That  all  process  hereafter  to  be  made 
upon  any  contempt,  be  made  out  into  the  proper  county,  where  the  party  against  whom 
the  same  process  issueth,  shall  be  resident  or  dwelling-,  unless  he  shall  be  tiien  in  or 
about  London  ;  in  which  case  it  may  be  directed  into  the  county  where  he  shall  then  be, 
that  it  may  be  served  upon  him  there ;  and  that  every  suitor,  who  prosecuteth  process  of 
contempt  against  any  of  his  Majesty's  subjects,  shall  do  his  best  endeavour  to  procure  the 
said  process  to  be   duly  executed,  and  the   supposed  contemners  to  be  apprehended 
thereby;  and  if  any  be  hereafter  arrested  upon  a  proclamation  or  commission  of  rebellion, 
or  by  the  Serjeant-at-arms,  and  shall  make  it  appear  unto  the  Court,  by  proof,  that  the 
prosecutor  of  the  said  processes  hath  not  done  his  best  endeavour  to  have  had  the  first 
and  precedent  process  duly  executed,  as  by  the  Order  is  required,  then  the  party  so 
offending  shall  pay  unto  the  other  party  grieved,  very  good  costs  for  his  wrongful  vexa- 
tion."    Beam.  Ord.  61,  and  see  Idem.  199. 

(2)  Stephens  v.  Neale,  1  Madd.550.  (3)  Frowd  v.  Lawrence,  1J.  &  W.  655. 
(4)  See  Beam.  Ord.  110.                               (5)  Smith  v.  Thompson,  4  Madd.  179. 

[a]  An  attachment  for  the  non-payment  of  costs  only,  although  in  form  a  criminal, 
yet  is  in  substance  a  civil  proceeding ;  and  a  party  is  entitled  to  the  like  protection  from 
arrest  thereon  as  on  other  civil  process,  during  his  attendance  as  a  party  or  witness  be- 
fore some  court  or  officer,  and  a  reasonable  time  to  go  and  return.     But  whether  the  like 
protection  would  be  extended  to  all  cases  where  the  Court  can  punish  by  fine  and  impri- 
sonment, upon  an  attachment  to  enforce  a  civil  right  or  remedy,  Quere  ?  Snelling  v. 
Watrous,  2  Paige,  314. 

[b]  So,  it  is  irregular,  if  it  be  sealed  and  delivered  out  by  the  sealer  before,  though  it  be 
not  parted  with  till  after,  the  requisite  affidavit  is  filed.    Gardner  v.  Rowe,  4  Russ.  578. 
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but  before  delivered  out,  it  has  always  been  held  sufficient. 
The  attachment  is  left  by  the  clerk  in  court  with  the  bag- 
bearer  to  be  sealed;  if  intended  to  be  sealed  at  the  general 
seal,  it  is  tested  for  that  day  ;  but  if  left  with  the  bag- bearer 
for  the  first  private  seal,  or  if  sent  down  to  the  Lord  Chan- 
cellor in  the  vacation,  it  usually  bears  teste  on  the  day  it 
is  left  with  the  bag-bearer,  and  not  on  the  day  on  which  it 
may  be  sealed. 

RETURN  OF  ATTACHMENT. 

The  return  of  the  attachment  is  in  a  great  measure 
regulated  by  the  residence  of  the  defendant.  If  the  party 
in  contempt  resides,  or  is  in  London,  or  within  twenty 
miles  thereof,  the  plaintiff  is  at  liberty,  without  an  order, 
to  sue  forth  an  attachment  returnable  immediately  ;(1)  in 
other  cases  he  is  at  liberty,  without  order,  to  sue  forth  the 
[  *125  ]  attachment  ^returnable  in  vacation,  provided 
there  be  fifteen  days(2)  between  the  teste  and  the  return  of 
the  writ.(3) 

It  will  be  perceived,  from  a  consideration  of  the  above 
Act  of  Parliament,  that  if  the  defendant  in  contempt  re- 
sides, or  is  in  London,  or  within  twenty  miles  thereof,  the 
attachment  may  be  made  returnable  immediately,  as  well 
in  term-time  as  in  vacation,  but  that  in  other  cases,  that 
although  the  attachment  may  be  made  returnable  any  day 
in  the  vacation,  yet  that  in  term  it  can  only  be  made 
returnable  on  the  fixed  return  days,  the  act  being  silent  in 
that  respect. 

Before  the  1  Will.  4,  c.  36,  an  attachment,  whether  the 
party  resided  within  or  twenty  miles  from  London,  might 
have  been  returnable  on  a  general  return  day  in  term,  and 
so  it  may  be  at  present ;  the  act  in  this  particular  not 
annulling  the  old  practice,  but  simply  giving  the  party 
prosecuting  a  contempt,  a  liberty  to  use  another  and  gene- 
rally more  convenient  return. 

If  the  attachment  is  made  returnable  on  a  general  return 

(1)  1  W.  4,  c.  36.  Rule  3. 

(2)  Fifteen  days  means  fifteen  entire  days  ;  so  an  attachment  returnable  within  eight 
days  of  the  Purification,  inejins  eight  entire  days.     Mootham  v.  Waskett,  1  Mer.  243. 

(3)  1  Will.  4,  c.  36.  Rule  3. — Attachments  formerly  could  only  be  made  returnable  on 
a  general  return  day  in  term-time,  excepting  where  the  defendant  resided  in  or  within 
ten  miles  of  London,  when  upon  a  petition  presented,  supported  by  an  affidavit  of  such 
residence,  an  order  was  granted  to  make  the  writ  returnable  immediately. 
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day,  it  is  not  necessary  that  there  should  be  fifteen  days 
between  the  teste  and  return  of  the  attachment  unless  it  is 
intended  to  take  the  bill  pro  confesso,  as  mentioned  at  the 
conclusion  of  the  paragraph  ;  and  therefore  if  a  defendant 
is  taken  on  an  attachment  within  a  less  time  than  fifteen 
days  intervening  between  the  teste  and  the  return  of  the 
writ,  he  cannot  discharge  it ;  but  if  the  plaintiff  fail  to  take 
him,  and  the  sheriff  return  non  est  inventus,  *the  [  *126  ] 
plaintiff  cannot  proceed  with  effect  to  the  next  step  in  the 
process  to  take  a  bill  pro  confesso,  for  want  of  the  fifteen 
days  between  the  teste  and  the  return. 

It  is  also  conceived  that  the  1  Will.  4,  c.  36,  in  making 
the  process  of  contempt  returnable  immediately  in  case  a 
defendant  reside  in,  or  within  twenty  miles  from  London, 
does  not  confer  a  greater  privilege  on  the  party  prosecut- 
ing the  contempt  to  a  pro  confesso,  than  was  given  him 
by  the  order  which  was  obtained  before  the  passing  of 
this  act  upon  a  common  petition,  supported  by  an  affidavit 
that  the  defendant  resided  in,  or  within  ten  miles  of  Lon- 
don ;  in  which  case  it  was  held  that,  although  the  order 
directed  the  process  of  contempt  to  be  "  returnable  imme- 
diately ;"  yet  that,  to  take  a  bill  pro  confesso  there  must  be 
fifteen  days  between  the  teste  of  one  step  in  the  process 
and  the  next ;  so  that  the  attachment  with  proclamation 
could  not  be  sealed  until  after  the  expiration  of  fifteen  days 
from  the  teste  of  the  first  attachment ;  and  in  like  manner 
that  the  commission  of  rebellion  could  not  be  issued  until 
fifteen  days  from  the  teste  of  the  attachment  with  procla- 
mation. 

An  attachment  cannot  have  a  longer  return  than  the  last 
return  of  the  term  following  that  in  which  it  is  tested ;  if 
made  returnable  immediately,  it  is  only  in  force  until  such 
last  return  of  the  following  term ;  and  if  in  either  case 
executed  afterwards,  is  liable  to  be  discharged  for  irregu- 
larity. 

BAIL. 

If  the  sheriff  attaches  a  defendant  he  may  send  him  to 
the  county  gaol,  but  where  the  attachment  is  for  want  of 
appearance  or  answer  (but  not  for  costs  nor  for  breach  of 
an  order  or  decree,)  the  sheriff,  instead  of  taking  the  defen- 

VOL.  i.  10 
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dant  to  gaol,  is  usually  in  the  habit,  when  the  defendant  is 
moving  in  a  respectable  circle  of  life,  of  accepting  a  bail 
[  *127  ]  *bond  in  the  penalty  of  40/.  for  his  appearance 
at  the  return  of  the  writ.  This  is  wholly  a  private  arrange- 
ment between  the  sheriff  and  the  defendant,  and  if  the 
defendant  is  not  forthcoming  at  the  return  of  the  writ,  the 
sheriff  is  responsible  to  the  plaintiff  for  the  consequences. 
If  the  plaintiff  allows  the  bond  to  be  assigned  to  him,  he 
cannot  obtain  an  order  for  the  sheriff  to  show  cause  why 
he  should  not  bring  up  the  body  of  the  defendant.(l) 

In  a  case  where  a  defendant  had  given  bail,  but  still 
neglected  to  answer,  a  motion  was  made  by  the  sureties  in 
the  bond  to  restrain  an  action  against  them,  which  was 
refused  with  costs,(2)  and  it  appears  by  this  case,  that  the 
plaintiff  may  both  proceed  with  the  contempt,  and  also 
against  the  defendant  and  the  sureties  on  the  bond. 

IN  WHAT  MANNER  A  DEFENDANT  CLEARS  HIS  CONTEMPT. 

Having  considered  the  manner  in  which  process  of  con- 
tempt for  want  of  appearance  and  answer  is  executed,  I 
next  proceed  to  explain  how  the  defendant  may  be  cleared 
from  such  contempt. [a]  It  is  necessary  to  premise,  that  a 
party  in  contempt  cannot  take  any  step  in  the  suit  or  make 
or  resist  any  application  (except  touching  his  contempt) 
until  he  has  cleared  his  contempt.(3)  This  may  be  done 
in  two  ways  :  1st,  By  some  act  or  some  negligence  on  the 
part  of  the  plaintiff,  operating  as  a  waiver  of  the  con- 
tempt.— 2d,  By  some  proceedings  taken  by  the  defendant 
himself  to  satisfy  the  contempt.  If  a  defendant,  in  con- 
tempt for  want  of  his  answer,  files  the  same,  and  the  plain- 
tiff acts  upon  it,  he  waives  the  contempt,  and  the  defendant 
need  not  obtain  an  order  to  discharge  it  :(4)  thus  if  he 
[  *128  ]  replies  to  the  answer  *the  contempt  is  cleared  ;(5) 
so  if  at  any  stage  of  a  contempt,  either  for  want  of  appear- 
ance or  answer,  a  plaintiff  amends  the  bill,  the  contempt  is 
waived,  and  upon  a  certificate  of  the  bill  having  been 
amended  since  the  contempt,  the  Court  will  discharge  the 

(1)  Anon.  2  Atk.  507,  (2)  Bcddall  v.  Page,*  2  Sim.  224. 

(3)  Beam.  Ord.  35.  (4)  Hoskins  v.  Lloyd,b  1  S,  &  S.  393» 

(5)   Anon.  15  Vcs.174. 

[a]  See  ante,  62,  note. 
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APPEARANCE  OR  ANSWER.  128 

defendant  without  payment  of  costs,(l)  and  the  defendant 
is  not  only  free  from  such  process,  but  the  plaintiff  must 
recommence  the  same  de  novo. 

The  1  Will.  4,  c.  36,  has  made  an  exception  to  the 
general  rule.  It  is  enacted  that  where  the  defendant  has 
been  brought  to  the  bar  of  the  Court  for  his  contempt  in 
not  answering,  and  refuses  or  neglects  to  answer,  (not 
being  idiot,  lunatic,  or  of  unsound  mind,)  the  Court  may, 
upon  motion  or  petition,  of  which  due  notice  shall  be  given 
personally  to  the  defendant,  authorise  the  plaintiff  to  amend 
his  bill  without  such  amendment  operating  as  a  discharge 
of  the  contempt  or  rendering  it  necessary  to  proceed  with 
the  process  of  contempt  de  novo,(2)  but  after  such  amend- 
ment, the  plaintiff  may  proceed  to  take  the  amended  bill 
pro  confesso,  in  the  same  manner  as  if  it  had  not  been 
amended,  provided  nevertheless,  that  if  the  defendant  shall 
be  desirous  to  answer  such  amended  bill,  the  Court  shall 
allow  him  such  time  as  shall  seem  just  for  that  purpose  ; 
but  if  he  shall  not  within  the  time  allowed  by  the  Court, 
put  in  a  sufficient  answer  to  the  amended  bill,  the  process 
for  taking  the  amended  bill  pro  confesso  may  be  resumed 
and  carried  on.(3) 

The  contempt  may  also  be  cleared  if  the  plaintiff  neglects 
to  bring  up  the  defendant  to  the  bar  of  the  Court,  within 
the  time  limited  by  the  Act  of  1  Will.  4,  c.  36. 

An  order  for  the  discharge  of  a  prisoner  from  his 
contempt,  pursuant  to  2  &  3  Will.  4,  c.  58,  may  be  made 
upon  motion,  supported  by  the  certificate  of  the  Deputy 
*  Warden  of  the  Fleet.(4)  If  a  defendant  has  [  *129  ] 
been  discharged  because  the  plaintiff  has  not  proceeded 
with  a  contempt  for  want  of  appearance,  the  plaintiff  can- 
not issue  a  fresh  attachment,  but  must  file  a  supplemental 
bill  in  the  nature  of  an  original  bill.(5) 

By  the  5th  Rule  of  the  above  act,  it  is  provided,  that  if 
a  defendant,  under  process  of  contempt  for  not  appearing 
or  not  answering,  be  in  actual  custody,  and  shall  not  have 
been  sooner  brought  to  the  bar  of  the  Court  under  pro- 
cess to  answer  his  contempt,  the  plaintiff,  if  the  contempt 


(1)  Gray  v.  Campbell,"  1  R.  &  M.  322. 

(2)  1  Will.  4,  cap.  36.    Rule  10.         (3)  1  Will.  4,  cap.  36.    Rule  10. 

(4)  Hodder  v.  Haines,i>5  Sim.  441.     (5)  Williams  v.  Townshend,c  6  Sim.  296. 

»Eng.  Chan.  Reps,  it,  448.          i>Eng.  Chan.  Reps.  vii.  487.  elb.  ix.  278. 


129  CONTEMPTS  FOR  WANT  OF 

be  not  sooner  cleared,  shall  bring  the  defendant  by  an 
habeas  corpus  to  the  bar  of  the  Court,  within  thirty  days 
from  the  time  of  his  being  actually  in  custody,  or  detained 
(being  already  in  custody)  upon  process  of  contempt,  and 
if  the  last  day  of  such  thirty  days  shall  happen  out  of 
term,  then  within  the  first  four  days  of  the  ensuing  term, 
and  in  case  any  such  defendant  shall  not  be  brought  to 
the  bar  of  the  Court  within  the  respective  times  aforesaid, 
the  sheriff,  gaoler  or  keeper,  in  whose  custody  he  shall 
be,  shall  thereupon  discharge  him  out  of  custody,  without 
payment  by  him  of  the  costs  of  contempt,  which  shall 
be  payable  by  the  party  on  whose  behalf  the  process 
issued.(l)  This  rule  seems  to  apply  solely  to  the  case  of 
a  defendant  taken  to  gaol  by  the  'sheriff  on  attachment, 
or  detained  there,  he  not  having  been  brought  up  at  all  to 
the  bar,  otherwise  the  twenty-eight  days  required  by  the 
2d  rule  could  not  be  given. 

By  the  13th  Rule  of  the  above  act,  it  is  provided,  where 
the  defendant  is  in  contempt  for  not  appearing  or  not 
answering,  and  in  actual  custody  under  process  for  such 
contempt,  or  being  already  in  custody  shall  be  detained 
[  130  ]  *by  an  attachment  for  such  contempt,  and  shall 
not,  where  the  contempt  is  for  not  appearing,  enter  an 
appearance  within  twenty-one  days  after  he  is  lodged  in 
gaol  or  prison,  or  the  attachment  is  lodged  against  him, 
(he  being  already  in  prison,)  as  the  case  may  be,  or,  where 
the  contempt  is  for  not  answering,  put  in  an  answer  within 
two  calendar  months  after  he  is  lodged  in  gaol  or  prison, 
or  the  attachment  is  lodged  against  him,  he  being  already 
in  prison,  the  plaintiff  shall,  (as  the  case  may  be,)  within 
fourteen  days  after  the  period  computed  from  the  expira- 
tion of  such  twenty-one  days,  within  which  he  may,  by 
the  provisions  of  this  act,  be  able  to  enter  such  appearance, 
cause  an  appearance  to  be  entered  for  the  defendant  under 
the  powers  of  this  act,  and  shall  at  the  expiration  of  such 
two  calendar  months,  proceed  to  take  the  bill  pro  confesso, 
and  shall  accordingly  obtain  an  order  for  taking  the  same 
pro  confesso,  within  six  weeks  after  the  period  computed 
from  the  expiration  of  such  two  calendar  months,  within 
which  he  may  be  able  to  take  the  same  pro  confesso  ;  or 
in  default  of  so  doing,  in  either  of  such  cases,  the  defend- 

(1)  1  Will.  4,  c.  36.    Rule  5. 
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ant  shall,  upon  application  to  the  Court,  be  entitled  to 
be  discharged  out  of  custody  without  paying  any  of  the 
costs  of  the  contempt,  unless  the  Court  shall,  under  the 
power  thereinbefore  contained,  see  good  cause  to  remand 
and  detain  the  defendant  in  custody.(l)  This  rule  seems 
to  apply  to  a  defendant  handed  over  by  habeas  after 
having  been  brought  up,  and  it  may  apply  generally. 

If  the  plaintiff,  neither  by  any  act,  nor  by  any  neglect, 
waives  the  contempt,  the  defendant  must  then  clear  his 
own  contempt.  The  first  requisite  for  which  is  to  perform 
that  for  which  the  process  issued,  namely,  to  appear  to  or 
to  answer  the  bill,  as  the  case  may  be ;  the  next  is  to  pay 
the  costs  of  the  contempt. 

*If  the  defendant  has  been  taken  on  process  [  *131  ] 
of  contempt  for  want  of  an  appearance,  and  is  in  custody, 
and  is  desirous  of  discharging  his  contempt,  he  enters  his 
appearance  accordingly,  and  pays  the  costs  of  the  con- 
tempt to  the  plaintiff's  clerk  in  court,  whereupon  he  is 
entitled  to  his  discharge,  which  is  obtained  by  the  plain- 
tiff's clerk  in  court  giving  him  the  following  release : 

In  Chancery.  Between  A.  B.  Plaintiff. 

C.  D.  Defendant. 

Please  to  discharge  out  of  your  custody  the  above- 
named  defendant  C.  D.,  he  having  appeared  to  the  plain- 
tiff's bill  and  cleared  his  contempt. 

Dated,  &c.  SMITH,  Clerk  for  plaintiff. 

(To  the  Sheriff  of,  dec.) 

Upon  production  of  which,  the  sheriff  or  other  authorities 
are  bound  to  discharge  him,  provided  he  pays  them  such 
costs  as  are  due  to  them.  If  costs  are  refused,  an  order 
must  be  obtained  to  discharge  the  defendant. 

If  the  defendant  in  custody  for  want  of  his  answer  is 
willing  to  file  the  same,  upon  a  certificate  of  having  so 
done,  and  upon  affidavit  of  payment  or  tender  of  costs 
of  contempt,  he  is  entitled  upon  motion  or  petition  of 
course,  to  obtain  an  order  for  his  discharge.(2)  The  ten- 

(1)  1  Will.  4, c.  36.    Rule  13. 

(2)  Grey  v.  Campbell,*  1  R.  &  M.  323,  and  see  Beam.  Ord.  200. 

»Eng.  Chan.  Reps.  iv.  448. 
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der  must,  however,  be  an  actual  tender,(l)  which  is  not 
sufficient  of  itself,  but  must  be  followed  by  an  order  to 
clear  the  contempt.(2)  In  the  case  last  cited,  it  is  said 
that  the  order  is  necessary  if  the  costs  are  refused ;  as 
by  the  24th  New  Order  the  plaintiff  does  not  waive  a 
contempt  by  accepting  costs,  the  order  appears  to  be 
[  *132  ]  requisite  in  either  case.  If  the  defendant  ^applies 
without  paying  or  tendering  the  costs,  the  order  is  drawn 
up  for  his  discharge  upon  payment  or  tender  of  costs,  and 
the  sheriff  or  other  authorities  are  bound  to  discharge 
him  upon  his  producing  such  order,  and  a  receipt  for  the 
costs,  or  an  affidavit  of  his  having  tendered  them. (3) 
The  order  may  be  drawn  up  for  the  immediate  discharge 
of  the  defendant  if  his  clerk  in  court  signs  a  consent  to 
the  petition,  undertaking  to  pay  the  costs  of  the  contempt. 
A  defendant  is  entitled  to  be  discharged  on  filing  his 
answer  without  waiting  for  the  report  upon  a  reference 
for  insufficiency,(4)  and  even  after  a  fourth  insufficient 
answer.  (5)  It  will  now  be  after  the  third  answer.(G) 

COSTS  OF  CONTEMPT. 

Having  considered  in  what  manner  a  defendant  clears 
a  contempt,  I  proceed  to  inquire  the  amount  of  costs 
which  his  contempt  renders  him  liable  to  pay. 

The  costs  of  an  attachment  issued,  but  not  executed, 
are  Us.  2d. ;  if  executed,  13s.  8d.  If  against  more  than 
one  defendant,  2s.  6d.  for  each  additional  defendant.  The 
costs  of  an  attachment  with  proclamation,  12s.  lid.;  if 
executed,  15s.  5d.  The  costs  of  a  commission  of  rebel- 
lion, are  21.  Is.  4d.  If  a  defendant  is  brought  up  by  a 
messenger  or  by  the  Sergeant-at-arms,  or  turned  over  to 
the  Fleet  by  habeas,  or  if  a  sequestration  has  been  issued 
against  him,  the  costs  are  not  fixed,  but  taxed  costs. 

The  costs  of  contempt  are  not  recoverable  by  subpoena 
and  attachment,  and  the  plaintiff  should  be  careful  to 
enforce  the  payment  of  them  before  he  suffers  the  defend- 
ant to  be  released  from  custody  or  takes  any  steps  in  the 

(1)  Gammon  v.  Stone,  1  Ves.  339. 

(2)  Green  v.  Thompson,'  1  S.  &  S.  121. 

(3)  Anon.  1  Madd.  109.  (4)  Bailey  v.  Bailey,  11  Ves.  152. 
(5)  Balfour  v.  Farquharson,b   1  S.  &  S.  72.                (6)  9  N.  O. 

>Eng.  Chan.  Reps.  i.  59.  "Eng.  Chan.  Reps.  i.  38. 
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cause.  If  he  does  not,  and  allows  the  suit  to  proceed,  he 
waives  the  ^contempt  and  loses  the  costs  alto-  [  *133  ] 
gether ;  since  even  if  he  obtains  a  decree  with  costs,  the 
costs  of  the  contempt  will  not  be  allowed  him  as  costs  in 
the  cause,  if  taxed  strictly  between  party  and  party.(l) 

The  plaintiff  should  not  accept  the  appearance  of  a 
defendant  in  custody  until  he  has  paid  the  costs  of  con- 
tempt. If  a  defendant  in  contempt  to  an  attachment, 
files  his  answer  without  payment  of  the  costs,  the  plaintiff 
should  not  take  a  copy,  nor  accept  the  answer  at  all,fS) 
but  should  move  to  take  the  same  off  the  file.  A  mes- 
senger had  been  ordered  upon  a  cepi  corpus,  and  while  in 
search  for  the  defendant,  the  defendant  filed  his  answer, 
the  plaintiff  applied  for  costs  by  motion  ;(3)  they  should 
have  moved  to  take  the  answer  off  the  file.  If  the  mes- 
senger having  the  defendant  in  custody  under  an  attach- 
ment suffers  him  to  go  at  large  upon  his  undertaking  to 
pay  costs,  he  cannot  use  process  lo  compel  payment,  but 
must  resort  to  an  action. (4) 

It  is  provided  by  1  Will.  4,  c.  36,  Rule  17,  That  in  any 
other  case  of  a  commitment  for  contempt,  not  especially 
provided  for  by  the  said  Act,  the  Court  may  upon  the 
application  of  the  prisoner  or  of  any  other  person  in  the 
cause  or  matter,  or  upon  any  report  to  be  made  in  pursu- 
ance of  this  Act,  make  such  order  for  the  discharge  of 
the  prisoner,  upon  any  such  terms,  and  making,  if  the 
Court  shall  see  fit,  *any  costs,  costs  in  the  cause,  [  *134  ] 
as  to  the  Court  shall  seem  proper.  And  by  the  8th 
Rule  of  the  same  act,  it  is  provided,  that  where  any  per- 
son committed  for  a  contempt  shall  be  entitled  to  his  dis- 
charge upon  applying  to  the  Court,  but  shall  omit  to  make 
such  application,  the  Court  may,  upon  any  such  report  as 
aforesaid,  compulsorily  discharge  such  person  from  the 
contempt  and  from  custody,  and  pay  the  costs  of  the  con- 

(1)  The  decided  cases  do  not  carry  the  proposition  so  far  as  that  laid  down  in  the  text, 
but  of  the  practice  there  is  no  doubt.     In  a  case  where  the  plaintiff  had  accepted  the 
answer,  he  afterwards  moved  for  the  costs  of  the  contempt,  which  motion  was  refused, 
and  the  Vice  Chancellor  doubted  whether  he  could  get  them  at  the  hearing.    Const  v. 
Ebers,  1  Mad.  530.     In  an  anonymous  case,  reported  15  Ves.  174,  the  Court  said,  "  the 
Registrar  informs  me  that  the  plaintiff,  by  accepting  the  answer,  does  not  lose  his  costs 
as  costs  in  the  cause,  but  only  waives  the  remedy  by  process  of  contempt,"  but  the  set- 
tled practice  in  the  taxation  of  costs  is  otherwise. 

(2)  Landars  v.  Allen.c  G  Sim.  619.  (3)  Smith  v.  Blofield,  2  V.  &  B.  101. 
(4)  Jenkins  v.  Sandy,  1  Jac.  233. 

»Eng.  Chan.  Reps.  ix.  436. 
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tempt  out  of  any  funds  belonging  to  him  over  which  the 
Court  may  have  power,  or  make  them  costs  in  the  cause 
as  against  him,  or  may  discharge  him  from  the  contempt, 
but  leave  him  in  custody  for  the  costs,  which  may  be 
cleared  if  he  be  insolvent  under  the  provisions  thereinafter 
contained  in  that  behalf. 

And  by  the  16th  section  of  the  same  act  it  is  enacted, 
that  the  discharge  of  any  prisoner  adjudicated  upon, 
under  the  authority  of  an  act  passed  in  the  seventh  year 
of*  his  then  present  majesty's  reign,  entitled  "  An  Act  to 
amend  and  consolidate  the  laws  for  the  relief  of  Insolvent 
Debtors  in  England,"  or  any  other  Act  which  may  here- 
after be  passed  for  the  relief  of  Insolvent  Debtors,  shall 
and  may  extend  to  all  process  issuing  from  any  Court  of 
equity  for  any  contempt  of  such  Court  for  non-payment 
of  money,  or  of  costs,  charges,  or  expenses  in  any  such 
Court ;  and  that  in  such  case,  the  said  discharge  shall  be 
deemed  to  extend  to  all  costs  which  such  prisoner  shall  be 
liable  to  pay  in  consequence  or  by  reason  of  such  con- 
tempt, or  on  purging  the  same  ;  and  that  every  discharge, 
so  adjudicated  as  aforesaid,  as  to  any  debt  or  damages 
of  any  creditor  of  such  prisoner,  shall  be  deemed  to 
extend  also  to  all  costs  incurred  by  such  creditor,  before  the 
filing  of  such  prisoner's  schedule,  in  any  action  or  suit 
brought  by  such  creditor  against  such  prisoner  for  the 
purpose,  for  the  recovery  of  the  same ;  and  that  all  per- 
sons as  to  whose  demands  for  any  such  costs,  money  or 
expenses  any  such  person  shall  be  so  adjudged  to  be  dis- 
[  *135  ]  charged  shall  be  deemed  and  taken  *to  the  cred- 
itors of  such  prisoner  in  respect  thereof,  and  entitled  to 
the  benefits  of  all  the  provisions  made  for  creditors  by 
the  said  Act,  or  any  future  Act ;  subject  nevertheless  to 
such  ascertaining  of  the  amount  of  the  said  demands  as 
may  be  had  by  taxation  or  otherwise,  and  to  such  exami- 
nation thereof  as  is  in  the  said  last  mentioned  Act,  or  as 
shall  be  in  any  future  Act  provided  in  respect  of  all, claim 
to  a  dividend  of  such  insolvent's  estate  and  effects. 

And  by  the  17th  sec.  of  the  same  Act,  it  is  further 
enacted,  that  where  the  process  of  contempt  is  for  the 
non-performance  of  an  act,  for  example,  the  not  answer- 
ing the  plaintiff's  bill,  and  the  bill  in  equity  to  which  the 
insolvent  is  a  party  is  taken  pro  confesso,  and  he  has  not 
paid  the  costs  of  the  contempt,  or  the  insolvent  has  fully 
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answered  the  plaintiff's  bill  or  interrogatories,  or  other- 
wise cleared  his  contempt,  except  as  far  as  regards  the 
payment  of  the  costs,  or  it  has  become  in  event  unneces- 
sary for  him  to  do  the  act  for  the  non-performance  of 
which  he  was  committed  or  attached  ;  the  Court  of  equity 
in  which  the  suit  is  depending  shall  upon  the  application 
of  the  party  in  contempt,  discharge  him  from  the  same, 
except  as  to  the  costs  thereof  for  which  he  shall  remain  in 
custody,  and  such  costs  shall  be  deemed  within  the  provi- 
sion lastly  herein  before  contained,  and  he  shall  be  dis- 
chargeable  therefrom,  and  from  the  process  of  contempt, 
in  like  manner  as  if  the  process  of  contempt  were  for  non- 
payment of  money  or  costs ;  provided  that  this  order  or 
regulation  shall  not  weaken  any  of  the  other  powers  by 
this  act  given,  nor  shall  any  thing  herein  contained  lessen 
the  operation  of  the  said  Act  for  the  relief  of  insolvent 
debtors. 

All  claims  for  money  out  of  the  suitor's  fee-fund,  must 
in  future  be  made  by  the  solicitor  to  the  suitor's  fund,  but 
on  his  refusal  to  apply,  the  party  making  the  claim  may 
bring  his  claim  before  the  Court  by  petition,  the  costs  of 
the  application  being  in  the  discretion  of  the  Court, 
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CHAPTER  X. 

TO  COMPEL  THE  APPEARANCE  OF  A  DEFENDANT. 

By  attachment,  136.  If  subpoena  served  more  than  twelve  months,  attachment  irre- 
gular, 136.  Or  tested  before  bill  filed,  136.  When  ordered  on  subpoena  not  regularly 
served,  137.  Attachment  how  executed  and  returned,  138.  How  Sheriff's  return 
obtained,  138.  If  returned,  non  est  inventus,  139.  If  cepi  corpus,  140.  Motion  for 
a  messenger,  140.  Appearance  entered  for  defendant  brought  up  by  messenger,  140. 
If  Sheriff  returns  that  defendant  in  gaol,  how  appearance  entered,  141.  Consequence 
of  plaintiff  neglecting  to  enter  appearance  for  defendant  in  custody,  142.  To  compel 
appearance  of  Peers  and  others,  142.  Of  a  corporation,  144.  Of  a  wife,  145.  Of  an 
infant,  146.  Of  the  Attorney  General,  146.  Of  a  person  of  unsound  mind  not  found 
so  by  inquisition,  147.  Of  a  defendant  out  of  the  jurisdiction  under  2  Will.  4,  c. 
33—147,  and  4  &  5  Will.  4,  c.  82—149. 

IF  a  defendant,  after  having  been  duly  served  with  a 
subpoena,  neglect  to  appear  within  the  time  therein  limited, 
the  plaintiff's  solicitor  procures  an  affidavit  of  the  service 
of  the  subpoena,  from  the  person  who  served  the  defen- 
dant. The  plaintiff's  solicitor  does  not  file  this  affidavit, 
but  leaves  the  original  affidavit  with  his  clerk  in  court.(l) 
This  affidavit  and  the  name  of  the  county  where  the  defen- 
dant resides  or  then  happens  to  be,  are  all  the  instructions 
required  by  the  clerk  in  court,  to  enable  him  to  make  out 
an  attachment  against  the  defendant.  It  is  to  be  observ- 
ed, that  an  attachment  cannot  be  made  out  for  want  of 
appearance  to  a  subpoena  which  has  been  served  more 
than  twelve  months,  nor  if  the  subpoena  was  tested  before 
the  bill  was  filed, [a]  unless  it  prayed  an  injunction  against 
[  *137  ]  the  defendant  in  default,  *in  which  case  it  is 
sufficient  if  the  bill  was  filed  before  the  return  of  the 
subpoena. 

Lord  Clarendon's  13th  Order  requires  the  affidavit  to 
be  positive  and  certain  of  the  day  and  place  of  the  service 
of  the  subpoena  and  the  time  of  the  return  thereof,  that 
the  clerk  in  court  may  know  that  a  sufficient  time  had 
elapsed  between  the  service  and  the  attachment. (2) 

The  plaintiff's  clerk  in  court,  before  he  makes  out  the 

(1)  1  M.  &  C.  448. 

(2)  Beam.  Ord.  169. — Where  the  subpoena  is  served  personally,  it  is  not  usual  to 
insert  the  place  of  service  in  the  affidavit. 

[a]  See  ante,  110,  note. 
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attachment,  carefully  examines  the  affidavit  of  service  to 
see  that  the  subpoena  has  been  properly  served,  and  that 
the  defendant's  time  for  appearance  has  expired.  He  also 
files  the  affidavit  of  service  on  or  before  the  day  on  which 
the  attachment  is  tested;  for  if  filed  after  the  day  on 
which  the  writ  is  tested,  although  even  before  the  attach- 
ment is  parted  with  by  him,  it  is  irregular,  and  subject  to 
be  discharged  with  costs,  together  with  any  subsequent 
process  founded  upon  it.(l) 

Under  special  circumstances  where  the  service  of  the 
subpoena  has  not  been  strictly  regular,  the  Court  has 
ordered  the  attachment  to  issue,  thus :  An  attachment  was 
ordered  on  a  subpoena  served  in  Paris,  the  defendant's 
solicitor  having  admitted  in  answer  to  the  plaintiff's  soli- 
citor's letter,  requesting  him  to  appear,  "  that  he  had  the 
subpoena  in  his  possession,  and  that  if  the  defendants 
were  regularly  served,  he  would  appear  ;"(2)  but  in  a 
subsequent  case,  the  Court  decided  that  an  attachment 
issued  for  non-appearance  to  a  subposna  served  in  Guern- 
sey was  irregular  ;(3)  although  in  Scott  v.  Hough,  it  is 
said  an  attachment  *was  ordered  to  be  issued  [  *138  ] 
where  a  subpoena  had  been  served  abroad  ;(4)  although 
it  does  not  appear  that  any  order  was  drawn  up.[a] 

THE  MODE    OF  EXECUTING  THE    ATTACHMENT  AND    PROCEEDING 
UPON  IT  WHEN  RETURNED. 

The  attachment  when  sealed,  is  delivered  out  by  the 
clerk  in  court  to  the  plaintiff's  solicitor,  and  by  the  latter 
is  sent  to  the  under-sheriff  of  the  county  into  which  it  is 
issued,  for  the  purpose  of  being  executed  against  the 
defendant.  The  sheriff  or  his  deputy  is  bound  to  use  his 
utmost  endeavours  to  procure  the  attachment  to  be  exe- 
cuted, and  to  return  the  same  with  due  diligence,  so  that 
the  party  prosecuting  the  contempt  may  proceed  there- 
with. It  is  generally  understood  that  the  sheriff  has  until 

(1)  Beam.  Ord.  142.    Broomhead  v.  Smith,  8  Ves.  357.    Gardner  v.  Rowe,*  4  Russ. 
578. 

(2)  Nicol  v.  Gwyn,1'  1  Sim.  389.  (3)  Fernandez  v.  Corbin,'  2  Sim.  544. 
(4)  4  Bro.  C.  C.  213. 

[a]  See  ante,  115,  note. 

»  Ener.  Chan.  Reps.  iii.  803.  *>  Eng.  Chan.  Reps.  ii.  196* 
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the  time  when  the  writ  is  returnable  to  make  his  return, 
and  I  am  not  aware  of  any  case  where  the  plaintiff  has 
compelled  the  sheriff  to  return  the  writ  before  such  period. 
It  however  seems  clear,  that  if  the  sheriff  takes  a  party 
into  actual  custody,  and  by  delaying  to  return  the  writ, 
allows  the  time  limited  by  the  Act  of  1  Will.  4,  c.  36,  for 
bringing  up  the  defendant  to  elapse,  that  he  would  be  res- 
ponsible for  the  consequences.(l)  If  the  writ  is  return- 
able on  a  given  day,  the  plaintiff  may  after  that  day 
compel  the  sheriff  to  return  it.  If  the  writ  is  "  returnable 
immediately,"  the  party  may  call  for  the  return  on  the  fifth 
day  after  the  writ  was  put  into  the  sheriff's  hands.  To 
[  *139  ]  compel  the  sheriff  to  ^return  the  attachment,  the 
plaintiff  obtains  an  order  of  course,  that  he  do  forthwith 
return  the  same.  If  he  refuse,  upon  an  affidavit  of  the 
service  of  the  order,  the  plaintiff  applies  specially  upon  a 
notice  of  motion,  to  make  the  sheriff  personally  responsible 
for  the  consequences,  and  that  he  may  pay  the  costs  of 
the  application.  The  books  lay  down  that  the  application 
should  be,  that  the  sheriff  may  be  amerced,  but  it  is  con- 
ceived that  it  must  be  varied  according  to  the  circum- 
stances of  the  case.[a]  The  return  is  endorsed  on  the 
writ,  and  signed  by  the  sheriff. 

There  are  three  ways  in  which  the  sheriff  may  return 
the  attachment: — 1st,  If  he  is  unable  to  find  the  defen- 
dant, he  returns  non  est  inventus.  2dly,  If  he  takes  him 
but  accepts  bail,  he  returns — "  I  have  attached  the  within 
named  A.  B.  as  within  I  am  commanded,  whose  body  I 
have  ready."  3dly,  If  he  arrests  him  and  sends  him  to 
prison,  or  finding  him  already  in  custody  for  other  suits, 
detains  him,  he  returns — "I  have  attached  the  within 
named  A.  B.  as  within  I  am  commanded,  whose  body  re- 
mains in  His  Majesty's  gaol,  for  my  county  of ,  under 

my  custody."  The  subsequent  proceedings  founded  on 
the  sheriff's  return,  are  different  in  each  of  the  above 
cases. 

If  the  sheriff  returns  non  est  inventus,  the  plaintiff  may 


(1)  As  the  1  Will.  4,  c.  3G,  lias  rendered  it  of  vital  importance  that  the  writ  should 
be  returned  as  soon  as  conveniently  may  be  after  the  defendant  is  taken  into  actual 
custody,  no  doubt  the  Court  would  order  the  return  forthwith,  upon  evidence  of  the 
defendant  being  in  actual  custody. 

[a]  If  the  sheriff  neglect  to  return  an  attachment  by  the  return  day  thereof,  an  attach- 
ment may  issue  against  him.  The  People  v.  Elmer,  3  Paige,  85, 
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issue  as  many  attachments  as  he  is  advised,  until  he  suc- 
ceeds in  taking  the  defendant ;  but  if,  with  all  his  dili- 
gence, he  cannot  attach  him,  he  is  remediless  in  this 
Court,  so  far  as  obtaining  a  decree  is  concerned,  unless  he 
is  prepared  with  an  affidavit  that  the  defendant  absconds  to 
avoid  process,  and  can  comply  with  the  other  conditions 
required  by  1  Will.  4,  c.  36,  s.  3.  He  may  issue  an 
attachment  with  proclamation,  a  commission  of  rebellion, 
and  obtain  an  order  for  a  Serjeant-at-arms  and  proceed 
thus  through  the  process  of  contempt  to  a  sequestration, 
as  fully  detailed  in  treating  on  the  subject  of  enforcing  the 
^answer  of  the  defendant;  but  there  he  must  [*140  ] 
stop,  as  no  bill  can  be  taken  pro  confesso,  without  the 
appearance  of  the  defendant,  except  under  the  statute  last 
mentioned. [a] 

If  the  sheriff  returns  "  that  he  has  attached  the  defen- 
dant, whose  body  he  has  ready,"  the  next  process  is  to 
send  the  messenger  to  bring  him  to  the  bar  of  the  Court. 
For  this  purpose  the  plaintiff  instructs  counsel  to  move(l) 
that  the  messenger(2)  attending  this  Court,  may  appre- 
hend the  defendant,  and  bring  him  to  the  bar  of  the  Court 
to  answer  his  said  contempt.  This  is  a  motion  of  course, 
and  is  granted  upon  the  production  of  the  attachment  as 
returned  by  the  sheriff.  If  the  messenger  is  apprised  of 
the  motion,  he  usually  draws  up  the  order,  with  which  he 
attends  the  Lord  Chancellor,  and  procures  him  to  sign  a 
warrant  for  the  defendant's  apprehension,  which  he  pro- 
ceeds to  execute,  and  takes  the  defendant  into  custody, 
and  brings  him  to  the  bar  of  Court.  The  plaintiff  must 
cause  the  messenger  to  bring  the  defendant  to  the  bar  of 


(1)  A  motion  to  commit  cannot  be  made  except  on  a  Seal  Day.    Saxby  v.  Saxby,  7 
Sim.  140. 

(2)  The  messenger  may  go  into  the  counties  palatine.     Holme  v.  Cardwell,  3  Madd. 
115.     If  the  messenger  ordered  to  bring  up  a  defendant  dies,  the  Serjeant-at-arms  will 
be  ordered  to  go.     Macnab  v.  Mensal,a  2  Sim.  16. 

[a]  In  the  several  states  it  is  believed  the  power  exists  of  taking  the  bill  as  confessed 
against  non-resident  or  concealed  defendants,  after  advertising  for  a  certain  time  and 
showing  their  non-appearance. 

A  decree  against  non-resident  defendants,  on  whom  process  has  not  been  served,  or 
proof  of  publication  made,  is  erroneous.  Gale  v.  Clark,  4  Bibb,  415.  But  a  decree  reg- 
ularly obtained  against  absent  defendants,  will  not  be  set  aside  of  course,  on  their  com- 
ing  in  and  answering,  nor  unless  the  justice  of  the  case  requires  it.  Dunlap  v.  Mcllvoy, 
3  Litt.  269. 

»Eng.  Chan.  Reps.  ii.  290. 
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the  Court  within  ten  days  after  he  has  been  taken  into 
custody,  or  if  the  last  of  such  ten  days  shall  happen  out  of 
term,  then  within  the  four  first  days  of  the  next  ensuing 
term,  otherwise  the  messenger  is  bound  to  discharge  the 
defendant  without  payment  of  costs.(l)  If  the  defendant, 
when  brought  up,  refuses  or  neglects  to  enter  his  appear- 
ance, the  plaintiff  instructs  his  counsel  to  move  that  the 
Court  may  appoint  a  clerk  in  court  to  enter  an  appear- 
ance for  him,  which  the  Court  is  empowered  to  do  under 
[  *141  ]  1  Will.  4,  c.  36,  s.  11,(2)  *and  the  act  gives  the 
same  effect  to  such  appearance  as  if  entered  voluntarily. 
If  the  defendant  pay  the  costs  of  his  contempt,  he  is  then 
entitled  to  be  discharged,  otherwise  the  plaintiff  may  make 
it  part  of  his  motion  that  he  may  be  turned  over  to  the 
Fleet  until  he  has  cleared  his  contempt  by  paying  such 
costs. 

If  the  sheriff  returns  "  that  he  has  attached  or  detained 
the  defendant,  who  is  in  His  Majesty's  gaol  of,"  &c.  (or 
other  prison,)  the  plaintiff  serves  the  defendant  with  the 
following  notice  in  writing. 

"  In  Chancery, 

Take  notice,  that  you  are  hereby  required  to  enter  your 
appearance  in  a  certain  cause,  wherein  A.  and  B.  are 
plaintiffs^and  you  the  said  C.  D.  and  others  are  defen- 
dants, and  if  you  neglect  to  enter  such  appearance  within 
fourteen  days  from  the  service  hereof,  proceedings  will  be 
taken  against  you  pursuant  to  the  act,  J  Will.  4,  c.  36. 

Dated  this day  of . 

"  Yours,  &c. 

"  J.  S.  plaintiff's  solicitor." 

"  To  C.  D.  the  above  named  defendant." 

If  the  defendant  neglects  to  enter  his  appearance  at  the 

(1)  1  Will.  4  cap.  36.    RuleS. 

(2)  Where  a  plaintiff  was  unable  to  procure  the  appearance  of  a  defendant,  the  Court 
possessed  no  inherent  power  to  enter  an  appearance  for  him.     By  5  Geo.  2,  c.  25,  the 
Court  was  empowered,  upon  a  defendant's  being1  brought  up  by  habeas,  to  appoint  a 
clerk  in  court  to  enter  an  appearance  for  him.     By  the  1  W.  4,  c.  36,  s.  11,  the  Court  is 
not  only  empowered  to  enter  an  appearance  when  a  defendant  is  brought  up  by  habeas, 
but  also"  when  brought  into  court  by  "other  process  issuing  out  of  any  Court  of  Equity." 
The  effect  of  this  is,  that  instead  of  handing  over  the  defendant  to  the  Fleet,  when  brought 
up  by   messenger  as  formerly,  and  then  bringing  him  by  habeas,  the  appearance  is 
ordered  to  be  entered  when  he  is  brought  up  by  the  messenger. 
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expiration  of  the  fourteen  days  after  notice,(l)  the  Court, 
on  an  affidavit  of  the  service  of  this  notice,  and  on  the 
production  of  the  certificate  of  the  keeper  that  the  defen- 
dant is  in  *his  custody,  will  upon  motion  as  of  [  *J42  ] 
course,  order  that  one  of  the  sworn  clerks  of  this  court 
(usually  the  junior)  may  enter  an  appearance  for  the 
defendant. 

As  soon  as  the  plaintiff's  solicitor  is  apprised  that  the 
defendant  is  in  custody,  he  should  give  the  notice  before 
mentioned,  as  it  is  provided  by  the  13th  rule  of  the  last 
mentioned  act,  that  if  the  defendant  shall  not  enter  an 
appearance  within  twenty-one  days  after  he  is  lodged  in 
gaol  or  prison,  or  the  attachment  is  lodged  against  him, 
(he  being  already  in  prison,)  the  plaintiff  shall,  within 
fourteen  days  after  the  period  computed  from  the  expira- 
tion of  such  twenty-one  days  within  which  he  may  by  the 
provisions  of  this  act  be  able  to  enter  such  appearance, 
cause  an  appearance  to  be  entered  for  the  defendant  under 
the  powers  of  the  said  act,  or  in  default  of  so  doing,  the 
defendant  shall  upon  application  to  the  Court  be  entitled  to 
be  discharged  out  of  custody  without  paying  any  of  the 
costs  of  the  contempt,  unless  the  Court  shall,  under  the 
power  therein  before  contained,  see  good  cause  to  remand 
and  detain  the  defendant  in  custody.(2)  The  effect  of  such 
discharge  is  to  put  an  end  to  the  suit. 

TO  COMPEL  THE  APPEARANCE  OF  PRIVILEGED  PERSONS  AND 

OTHERS. 

Having  considered  the  process  of  contempt  used  to  en- 
force an  appearance,  with  its  general  incidents,  and  its 
application  under  different  circumstances,  I  next  purpose 
to  treat  of  the  manner  of  enforcing  an  appearance,  against 
defendants  clothed  with  peculiar  privileges  or  labouring 
under  disabilities. 

*If  the  defendant  is  a  peer  of  parliament(3)  [  *143   ] 

(1)  The  fourteen  days  are  reckoned  exclusively  of  the  first,  and  inclusively  of  the  last 
day.     Ansdell  v.  Whitfield,*  6  Sim.  356. 

(2)  It  does  not  appear  by  the  Agt  that  it  can  be  necessary  to  bring  the  defendant  up 
by  habeas  at  all  for  want  of  appearance.    If  brought  up  by  messenger,  the  appearance  is 
entered  without  the  defendant's  being  turned  over  to  the  Fleet,  or  if  in  prison  after  a 
notice.     Sect.  11. 

(3)  All  peers  are  considered  as  entitled  to  this  privilege.    Lord  Milsingtoun  v.  Earl  o 
Portmore,  1  V.  &  B.  419.    Robinson  v.  Rokeby,  8  Ves.  601. 

•Eng.  Chan.  Reps.  ix.  307. 


143  TO  COMPEL  THE 


he  is  served  with  a  letter  missive,  with  a  copy  of  the  peti- 
tion for  the  same,  and  with  an  office  copy  of  the  bill,  and 
if  he  neglects  to  appear  within  the  time  allowed,  he  is 
then  served  with  a  subpcena.(l)  If  the  defendant  is  a 
member  of  the  House  of  Commons,  it  is  not  necessary  to 
obtain  a  letter  missive,  nor  to  serve  him  with  an  office  copy 
of  the  bill,  but  he  is  served  with  a  subpoena  in  the  usual 
way.  If  they  do  not  then  appear,  the  process  is  similar 
as  to  both,  and  is  as  follows : — The  plaintiff,  on  an  affi- 
davit of  service,  which  in  the  case  of  the  peer  defendant, 
is  an  affidavit  of  service  not  only  of  the  subpoena  but  of 
the  letter  missive,  and  of  a  copy  of  the  petition,  and  of  a 
copy  of  the  bill  signed  by  the  Six  Clerk,  instructs  his 
counsel  to  move  as  of  course,  for  a  sequestration  nisi 
against  the  defendant ;  whereupon  it  will  be  ordered  that 
a  commission  of  sequestration  do  issue,  directed  to  cer- 
tain commissioners  to  be  therein  named,  to  sequester  the 
personal  estate  of  the  said  defendant,  and  the  rents, 
issues,  and  profits  of  his  real  estates,  until  he  shall  have 
appeared  to  the  plaintiff's  bill,  or  this  Court  make  other 
order  to  the  contrary,  unless  the  said  defendant,  having 
personal  notice  thereof,  shall,  within  eight  days  after 
such  notice,  show  unto  this  Court  good  cause  to  the  con- 
trary. A  copy  of  the  order  is  served  personally (2)  on 
the  defendant,  and  if  no  cause  is  shown  upon  an  affidavit 
of  service  duly  filed,  and  upon  a  certificate  signed  by  the 
Registrar  that  there  is  not  any  order  entered  with  him 
[  *144  ]  *  whereby  cause  is  shown  to  the  contrary,  to  the 

day  of  ;  the  plaintiff,  at  the  expiration  of  the 

eight  days,  is  entitled  to  move,  as  of  course,  to  make  the 
sequestration  absolute,  which  will  be  ordered  accord- 
ingly. The  sequestration  is  sealed  and  returned  by  the 
commissioners,(3)  and  upon  producing  the  return  of  such 
sequestration  in  court,  the  plaintiff  may,  upon  motion  or 
other  application,  obtain  an  order  that  a  clerk  in  court 
may  be  appointed  to  enter  an  appearance  for  such  defend- 


(1)  No  evidence  is  required  of  the  service  of  the  letter  missive,  but  the  subpoena  is 
made  out  upon  the  application  of  the  solicitor.  • 

(2)  If  the  plaintiff  is  unable  to  serve  the  peer  defendant,  the  Court,  on  a  fit  case 
being  made  out,  will  substitute  service  of  the  order.    Thomas  v.  Earl  Jersey,1  2  M.  & 
K.  398. 

(3)  The  words  of  the  Act  are  "  Upon  the  return  of  process  of  sequestration  issued." 

»Eng.  Chan.  Reps.  viii.  53. 
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ant  so  having  privilege  of  parliament ;  and  such  proceed- 
ings may  be  thereon  had  in  the  cause,  as  if  the  party  had 
actually  appeared.(l) 

TO  COMPEL  THE  APPEARANCE  OF  A  CORPORATION. 

If  a  bill  is  filed  against  a  corporate  body,  and  they 
neglect  to  appear,  instead  of  an  attachment,  a  distringasis 
issued  against  them.  '  The  distringas  is  made  out  by  the 
plaintiff's  clerk  in  court,  without  order  upon  an  affidavit 
of  service  of  subpoena  on  the  town  clerk.  It  is  directed 
to  the  sheriff,  made  returnable,  and  entered  with  the 
Registrar  in  the  same  manner  as  an  attachment.  If  the 
defendant  does  not  appear,  an  alias  distringas,  and  then 
a  pluries  distringas  is  issued,  and  on  the  return  of  the 
latter,  a  sequestration,  but  I  am  not  aware  of  any  act 
empowering  the  Court  to  enter  an  appearance  for  a  cor- 
poration. The  costs  of  a  distringas  are  405.,  alias  dis- 
tringas 4/.,  and  in  the  old  precedent  books,  *it  is  [  *145  ] 
said  on  a  pluries  levy  the  whole  property,  but  practice  sel- 
dom goes  beyond  the  first  distringas.(2)[a] 

(1)  1  Will.  4,  cap.  36,  s.  12. — The  pttwer  of  entering-  an  appearance  for  a  person  enti. 
tied  to  privilege  of  parliament  was  conferred  upon  the  Court  by  45  Geo.  3,  c.  124,  which 
act  was  in  this  respect  repealed  by  I  Will.  4,  c.  36. 

(2)  I  believe  it  is  generally  considered  that  the  doctrine  laid  down  by  me  as  to  the 
course  of  proceeding  against  a  corporation  is  not  correct  in  a  case  where  the  sheriff 
returns  "  Issues  40s.,"  and  that  it  only  applies  to  a  case  where  he  returns  "  nulla  6ona," 
the  practice  in  the  former  case  being,  as  it  is  contended,  instead  of  obtaining  the  writ  of 
alias  distringas,  to  move  on  the  return  "  Issues  40s.,"  at   once  for   a   sequestration. 
Although  I  have  sought  diligently  for   any  case  to  warrant  this   practice,  I  have  been 
unsuccessful  in  finding  one,  and  am  convinced  that  the  opinion  has  originated  in  con- 
founding the  practice  before  and  after  decree,  and  that  the  doctrine  laid  down  as  to  cases 
after  decree  his  been  applied  without  consideration  to  proceedings  to  compel  appear- 
ance or  answer.     (See  Lowten  v.  Colchester,  3  Mer.  546.     Harvey  v.  East  India  Com- 
pany, 2  Vern.  395.) 

From  the  number  of  suits  at  present  instituted  against  corporations,  the  point  is  one 
of  importance  ;  I  will  therefore  furnish  the  reader  with  the  reasons  which  influenced  me 
in  retaining  my  original  opinion  in  this  edition,  and  leave  him  to  form  his  own  conclu- 
sion 1st,  Because  I  can  find  no  authority  against  it.  2dly,  Because  the  course  of  pro- 
ceeding before  and  after  decree  is  not  similar  in  other  cases  ;  thus,  before  the  recent  act 
of  parliament  a  defendant  in  custody  for  want  of  appearance  or  answer,  was  brought  up 
by  three  writs  of  habeas,  whereas,  after  decree,  on  the  return  of  the  attachment,  seques- 
tration ensued.  3dly,  Because  I  find  such  distinction  made  in  the  reported  cases,  the 
process  of  the  writs  of  distringas  having  been  gone  through  to  compel  appearance.  Low- 
ten  v.  Colchester,  2  Mer.  395,  while  they  were  dispensed  with  after  decree,  3  Mer.  546. 
4thly,  Because  I  find  the  practice  is  laid  down  by  Harrison  in  his  edition  of  1790,  and 
because  I  find  in  the  old  precedent  books  of  the  Six  Clerk's  office,  the  costs  of  first  dis- 

[a]  See  1  Hoff.  Ch.  P.  164. 
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TO  COMPEL  THE  APPEARANCE  OF  A  WIFE. 

When  a  bill  is  filed  against  husband  and  wife,  and  the 
wife  neglects  to  appear,  an  attachment  is  issued  without 
order  against  the  husband,  and  not  against  the  wife  ;  the 
ground  for  the  practice  being,  that  the  husband  is  at  liberty 
to  enter  an  appearance  for  his  wife  as  well  as  for  himself.[a] 
[  *146  ]  *A  wife  whose  husband  was  abroad  had  been 
attached,  but  appeared  and  cleared  her  contempt  and 
obtained  leave  to  answer  separately :  it  was  held  to  be  too 
late  to  object  to  an  attachment.(l) 

TO  COMPEL  THE  APPEARANCE  OF  AN  INFANT. 

The  process  against  an  infant  is  similar  to  that  against 
a  person  sui  juris,  as  far  as  sealing  an  attachment,  when 
a  marked  distinction  occurs,  viz.,  that  this  attachment  must 
not  be  executed.  As  soon  as  the  attachment  is  sealed,  and 
before  it  is  returnable,  the  plaintiff  is  at  liberty  to  move  for 
a  messenger  to  bring  the  infant  to  the  bar  of  the  Court. 
The  order  for  the  messenger  is  drawn  up,  and  the  infant 
is  brought  by  him  to  the  bar  of  the  Court,  in  the  same 
manner  as  another  defendant.  When  the  infant  is  brought 
up,  the  plaintiff  instructs  his  counsel  to  move  that  the 
senior  Six  Clerk,  not  towards  the  cause,  may  appear  and 
defend  the  suit  for  him.  The  plaintiff  is  at  the  expense  of 
bringing  up  the  infant,  and  of  his  return,  which  is  allowed 
him  as  costs  in  the  cause.[6] 

A  question  was  raised,  whether  if  an  infant  was  served 
with  a  subpoena  to  appear,  and  soon  after  come  of  age,  an 
attachment  might  issue  and  be  executed  against  him,  and 
the  general  opinion  was  in  the  affirmative. 

tringas  40s.,  of  alias  4/.,  which  latter  if  a  sequestration  was  the  course,  could  never  have 
been  payable.    5lhly,  Because  those  maintaining  the  contrary  opinion  are  not  agreed 
whether  the  sequestration  should  be  nisi  or  absolute. 
(1)  Travers  v.  Buckley,  1  Ves.  385. 


M 

[6] 


Leavitt  v.  Cruger,  1  Paige,  421. 

This  practice  was  abolished  in  New  York,  in  1810,  by  Chancellor  Lansing,  in  the 
case  of  Groshon  v.  Rich  ;  and  now,  if  some  friend  of  the  infant  does  not  apply  to  be  made 
guardian  adlitem,  within  twenty  days  after  appearance  day,  the  complainant  may  apply 
to  the  Court  to  appoint  one.  1  Hoff.  Ch.  Pract.  162.  171-173.  A  copy  of  the  order  must 
be  served  upon  the  infant  personally,  if  over  fourteen  years  of  age  ;  if  under,  upon  his 
general  guardian,  or  his  relative,  friend,  or  other  person  with  whom  he  resides.  At  the 
expiration  often  days,  upon  an  affidavit  of  service,  and  no  notice  of  an  appointment  on 
behalf  of  the  infant,  an  order  of  course  may  be  entered  that  the  former  order  be  made 
absolute.  Knickerbacker  v.  Defreest,  2  Fuigc,  304. 
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TO  COMPEL  THE  APPEARANCE  OF  THE  ATTORNEY  GENERAL. 

If  the  Attorney  General  does  not  enter  his  appearance, 
it  is  considered  as  a  nihil  dicit,  and  the  Court  will  not 
make  an  order  for  him  to  appear.(l) 

*TO    COMPEL    THE    APPEARANCE    OF     A    PERSON    OF    [    *147    ] 
UNSOUND  MIND,  NOT  FOUND  SO  BY  INQUISITION. 

A  person  of  unsound  mind,  not  found  so  by  inquisition, 
is  proceeded  against  in  the  same  manner  as  another 
defendant,  but  the  sheriff,  instead  of  executing  the  attach- 
ment, should  return  the  same  specially.  If  the  defendant 
has  no  one  willing  to  appear  for  him,  the  plaintiff  must 
apply  specially  on  the  sheriff's  return,  and  on  an  affidavit 
of  a  medical  man,  or  other  competent  person,  that  the 
senior  Six  Clerk,  not  towards  the  cause,  may  appear  and 
answer  for  him,  and  defend  the  suit.[a] 

TO    ENFORCE  THE  APPEARANCE  OF  A    DEFENDANT    OUT  OF  THE 
JURISDICTION,  UNDER  2  WlLL.  4,  C.  33,  AND  4  &  5  WlLL. 

4,  c.  82.[b] 

By  2  Will.  4,  c.  33,  it  is  enacted,  "  That  from  and  after 
the  passing  of  this  act,  it  shall  and  may  be  lawful  for  the 
Courts  of  Chancery  and  of  Exchequer  in  England, 
respectively,  if  they  shall  so  think  fit,  upon  special  motion 
of  the  complainant  or  complainants  in  any  suit  which  has 
been  or  shall  be  instituted  in  such  courts  respectively, 
concerning  lands  or  tenements  or  hereditaments,  situate 
or  being  within  that  part  of  the  United  Kingdom  called 
England  or  Wales,  to  order  and  direct  that  service  in  any 
part  of  the  United  Kingdom  of  Great  Britain  and  Ire- 
land and  in  the  Isle  of  Man  respectively,  of  any  subpoena 
or  subpoenas,  letter  missive  or  letters  missive,  and  of  all 
subsequent  process  to  be  had  thereon,  upon  any  defendant 

(1 )  Barclay  v.  Russell,  Dick.  729. 

[a]  1  Hoff.  Ch.  Prac.  163  ;  Howlct  v.  Wilbralmm,  5  Madd.  Rep.  423. 

If  a  committee  have  been  appointed,  the  Court  should  be  applied  to,  to  appoint  him  as 
guardian.  Westcotnbe  v.  Westcombe,  Dick.  233.  The  committee  is  appointed  as  a 
matter  of  course;  1  Collinson,  353 ;  Shelf,  on  Lun.  42G;  unless  his  interest  clash  with 
that  of  the  lunatic;  Sncll  v.  Hyat,  Dick.  287  ;  in  which  case  another  guardian  must  Le 
appointed,  1  Hoff.  Ch.  Prac.  163. 

[b\  See  ante,  140,  note. 


147  TO  COMPEL  THE 


or  defendants  in  such  suit  then  residing  in  such  part  of  the 
said  United  Kingdom  or  Isle  of  Man  in  which  he,  she,  or 
they  shall  be  so  served,  shall  be  deemed  good  service 
[  *148  ]  of,  or  be  made  upon  *such  defendant  or  defen- 
dants, upon  such  terms  and  in  such  manner  and  at  such 
time  as  to  such  courts  respectively  shall  seem  reasonable ; 
and  that  thereupon  it  shall  and  may  be  lawful  for  such 
courts  respectively  to  proceed  upon  such  service  so  made 
as  aforesaid,  as  fully  and  as  effectually  as  if  the  same  had 
been  duly  made  within  the  jurisdiction  of  such  courts  res- 
pectively." And  by  section  2,  it  is  enacted,  "  That  it 
shall  and  may  be  lawful  for  the  Courts  of  Chancery  and 
Exchequer  in  Ireland  respectively,  if  they  shall  so  think 
fit,  upon  special  motion  of  the  complainant  or  complain- 
ants in  any  suit  which  has  been  or  shall  be  instituted  in 
such  courts  respectively,  concerning  lands  or  tenements  or 
hereditaments  situate  or  being  within  that  part  of  the 
United  Kingdom  called  Ireland,  to  order  and  direct  that 
service  in  any  part  of  the  United  Kingdom  of  Great  Bri- 
tain and  Ireland  and  in  the  Isle  of  Man  respectively,  of 
any  subpoena  or  subpoenas,  letter  missive  or  letters  mis- 
sive, and  of  all  subsequent  process  to  be  had  thereupon, 
upon  any  defendant  or  defendants  in  such  suit  then  resid- 
ing in  such  part  of  the  said  United  Kingdom  or  Isle  of 
Man,  in  which  she,  he,  or  they  shall  be  so  served,  shall  be 
deemed  good  service  of  or  be  made  upon  such  defendant 
or  defendants,  upon  such  terms  and  in  such  manner  and  at 
such  time  as  to  such  courts  respectively  shall  seem  rea- 
sonable ;  and  that  thereupon  it  shall  and  may  be  lawful 
for  such  courts  respectively  to  proceed  upon  such  service 
so  made  as  aforesaid  as  fully  and  as  effectually  as  if  the 
same  had  been  duly  made  within  the  jurisdiction  of  such 
courts  respectively."  And  by  section  2,  it  is  further 
enacted,  "  That  along  with  such  subpoena  or  letter  missive 
served  under  any  such  order  as  aforesaid  of  the  said 
Courts  of  Chancery  and  of  Exchequer  of  England  and  of 
Ireland  respectively,  a  copy  of  the  prayer  of  such  com- 
plainant's bill  shall  be  served  upon  every  such  defendant ; 
[  *149  ]  and  provided  *also,  that  no  process  of  contempt 
shall  be  entered  upon  any  such  proceedings  as  hereinbe- 
fore mentioned,  nor  any  decree  made  absolute  in  any  of 
the  said  courts  in  England  or  Ireland  respectively,  with- 
out the  special  order  of  such  court,  upon  special  motion 
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made  for  such  purpose :  Provided  also,  that  nothing  in  this 
act  shall  be  held  to  make  it  compulsory  upon  the  com- 
plainant or  complainants  in  any  suit  in  any  of  the  said 
respective  courts  to  serve  with  process  or  bring  before 
such  courts  respectively  any  party  or  parties,  person  or 
persons,  further  or  otherwise  than  such  complainant  or 
complainants  are  now  by  law  or  the  practice  of  such 
courts  respectively  required  to  do." 

By  4  &  5  Will.  4,  c.  82,  it  is  enacted,  «  That  all  the 
provisions  contained  in  the  2  Will.  4,  c.  33,  relating  to 
suits  instituted  in  the  said  courts  respectively  concern- 
ing lands,  tenements,  or  hereditaments  situate  in  England 
or  Wales  or  in  Ireland  respectively,  shall  be  extended 
and  applied  to  all  suits  instituted  in  the  said  Courts  res- 
pectively concerning  any  charge,  lien,  judgment,  or  incum- 
brance  thereon,  or  concerning  any  money  vested  in  any 
government  or  other  public  stock,  or  public  shares  in 
public  companies  or  concerns,  or  concerning  the  dividends 
or  produce  thereof;  and  the  provisions  in  the  said  act 
authorizing  the  said  courts  respectively  to  direct  that  the 
service  in  any  part  of  the  United  Kingdom  of  Great  Bri- 
tain, or  Ireland,  or  the  Isle  of  Man,  respectively,  of  any 
subpoena  or  subpoenas,  letter  missive  or  letters  missive, 
and  of  all  subsequent  process  to  be  had  thereon,  upon 
any  defendant  or  defendants  in  such  suit,  then  residing 
in  such  parts  of  the  United  Kingdom  or  the  Isle  of  Man 
in  which,  he,  she,  or  they  should  be  so  served,  should  be 
deemed  good  service  of  or  be  made  upon  such  defendant 
or  defendants,  upon  such  terms,  and  in  such  manner,  and 
at  such  time  as  to  such  courts  respectively  should  seem 
reasonable,  and  that  thereupon  it  ^should  and  [  *150  ] 
might  be  lawful  for  such  courts  respectively  to  proceed 
upon  such  service  as  fully  and  effectually  as  if  the  same 
had  been  duly  made  within  the  jurisdictions  of  such  courts 
respectively,  shall  be  and  they  are  hereby  extended  to  any 
defendant  or  defendants  in  any  such  suit  or  suits  as  herein 
before  mentioned,  who  shall  appear  by  affidavit  to  be  resi- 
dent in  any  place,  specifying  the  same,  out  of  the  United 
Kingdom  of  Great  Britain  and  Ireland ;  and  that  it  shall 
and  may  be  lawful  for  the  said  courts  respectively,  on 
motion  in  open  court  of  any  of  the  complainants  in  any 
such  suit,  founded  upon  an  affidavit  or  affidavits,  and  such 
other  documents  as  may  be  applicable  for  the  purpose  of 
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ascertaining  the  residence  of  the  party,  and  the  particulars 
material  to  identify  such  party  and  his  residence,  and  also 
specifying  the  means  whereby  such  service  may  be  authen- 
ticated, and  especially  whether  there  are  any  British 
officers,  civil  or  military,  appointed  by  or  serving  under 
His  Majesty  residing  at  or  near  such  place,  to  order  that 
service  of  a  subpoena  to  appear  and  answer  upon  the 
party  in  the  manner  thereby  directed,  or,  in  case  where 
the  said  courts  respectively  shall  deem  fit,  upon  the  receiver, 
steward,  or  other  person  receiving  or  remitting  the  rents 
of  the  lands  or  premises,  if  any,  in  the  suit  mentioned, 
returnable  at  such  time  as  the  said  courts  respectively 
shall  direct,  shall  be  deemed  good  service  of  such  party, 
and  afterwards,  upon  an  affidavit  of  such  service  had,  to 
order  an  appearance  to  be  entered  for  such  party  in  such 
manner  and  at  such  time  as  the  said  courts  respectively 
shall  direct,  and  that  thereupon  it  shall  and  may  be  lawful 
for  such  courts  respectively  to  proceed  upon  such  service 
so  made  as  aforesaid  as  fully  and  effectually  as  if  the 
same  had  been  duly  made  within  the  jurisdictions  of  such 
courts  respectively." 

And  by  sec.  2,  it  is  further  enacted,  "  That  where  it 
[  *151  ]  shall  ^appear  upon  affidavit,  to  be  made  to  the 
satisfaction  of  the  said  courts  respectively,  that  any  defen- 
dant in  any  such  suit  as  hereinbefore  mentioned  cannot 
by  reasonable  diligence  be  personally  served  with  the 
subpoena  to  appear  and  answer,  or  that  upon  inquiry  at 
his  usual  place  of  abode  he  could  not  be  found  so  as  to 
be  served  with  such  process,  and  that  there  is  just  ground 
for  believing  that  such  defendant  secretes  or  withdraws 
himself  so  as  to  avoid  being  served  with  the  process  of 
such  Court,  then  and  in  all  such  cases  it  shall  and  may  be 
lawful  for  the  Court  to  order  that  the  service  of  the  sub- 
poena to  appear  and  answer  shall  be  substituted  in  such 
manner  as  the  Court  shall  think  reasonable  and  direct  by 
such  order." 

In  Parker  v.  Lloyd,(l)  an  order  was  granted  for  service 
of  a  subpoena  in  Scotland,  together  with  a  copy  of  the 
bill.  In  M'Master  v.  Lomax,(2)  a  query  is  raised  whether 
the  act  extends  to  Scotland,  and  Lord  Brougham  refused 

(1)  5  Sim.  508.a  (2)  2  M.  &  K.  32." 

*  Eng.  Chan.  Reps.  vii.  512.  b  Eng.  Chan.  Reps,  vii.  247. 
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the  application  for  an  attachment,  observing  that  if  the  act 
did  apply  to  Scotland,  it  was  discretionary  with  the  Court 
either  to  grant  or  refuse  an  application  under  it.  In 
Cameron  v.  Cameron,(l)  Lord  Lyndhurst  granted  an  order 
that  service  of  a  subpoena  in  Scotland  should  be  good 
service.  Where  a  defendant  is  served  with  a  subpoena 
under  the  act,  and  the  plaintiff  wishes  an  attachment,  he 
must  serve  the  defendant  personally  with  the  notice  of 
motion  for  the  same.(2) 

(1)  2  M.  &  K.  32.»  (2)  Hasluck  v.  Stewart,1-  6  Sim.  321. 

e  Engr.  Chan.  Reps.  viii.  372.  bEng.  Chan.  Reps.  ix.  291. 
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CHAPTER  XL 

PROCEEDINGS  TO  A  DECREE  PRO  CONFESSO  ON  DEFAULT  OF 
DEFENDANT'S  APPEARANCE. 

Power  of  the  Court  to  proceed  without  an  appearance,  152.  How  bill  taken  pro  con- 
fesso  under  1  Will.  4,  c.  36,  153.  Proceedings  under  said  act,  154.  Order  for 
defendant  to  appear,  154.  How  obtained,  and  where  inserted,  published  and  read, 
154.  Decree  to  take  bill  pro  con  fesso,  155.  Proceedings  consequent  upon,  155. 

HAVING  considered  the  manner  in  which  the  Court 
compels  an  appearance,  I  propose  to  inquire  what  power 
the  Court  possesses  of  proceeding  without  one.  Before 
the  passing  of  5  Geo.  2,  c.  25,  an  appearance  by  the 
defendant  was  considered  essential  to  confer  jurisdiction 
on  the  Court,  and  where  that  could  not  be  enforced,  the 
Court  possessed  no  power  of  relieving  the  suitor.  It  has 
been  shown  in  what  manner  the  legislature  has  from  time 
to  time  provided  remedies  for  this  inconvenience  by  invest- 
ing the  Court  with  authority  in  certain  cases  to  enter  an 
appearance  for  a  defendant.  It  has  been  seen  how  the 
appearance  of  a  defendant  in  custody  brought  up  to  the 
bar  of  the  Court  may  be  entered,  as  well  as  that  of  a  per- 
son having  privilege  of  Parliament  after  a  sequestration 
absolute  :  but  in  the  one  case  actual  custody  is  necessary, 
and  in  the  other,  notice  of  the  order  for  sequestration. 
There  still  remains  a  class  of  cases  which  require  expla- 
nation. 

If  an  attachment  for  want  of  appearance  is  returned 
non  est  inventus,  and  all  the  endeavours  of  the  plaintiff  to 
attach  the  defendant  are  fruitless,  he  is  without  remedy,[a] 
[  *153  ]  unless  *he  can  satisfy  the  Court  that  the  defend- 
ant absconds  to  avoid  process,  in  which  case  the  Court 
will,  without  the  appearance  of  the  defendant,  take  the 
bill  pro  confesso,  that  is,  will  assume  the  statement  of  the 
bill  to  be  true,  and  make  a  decree  accordingly.  This 
power  was  first  conferred  upon  the  Court  by  5  Geo.  2, 
c.  25,  which  statute  has  been  repealed  by  1  Will.  4,  c.  36, 
the  latter,  however,  containing  enactments  of  a  similar 
nature. 

[a]  Sec  ante,  140,  note. 
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To  take  a  bill  pro  confesso  under  1  Will.  4,  c.  36,  a  sub- 
poena to  appear  and  answer  issues,  and  if  the  defendant 
does  not  cause  his  appearance  to  be  entered  upon  such 
process,  within  such  time  and  in  such  manner,  as,  accord- 
ing to  the  rules  of  the  Court,  the  same  ought  to  have  been 
entered  in  case  such  process  had  been  duly  served,  and 
an  affidavit  or  affidavits  shall  be  made  to  the  satisfaction 
of  such  court  that  such  defendant  is  beyond  the  seas,  or 
that,  upon  inquiry  at  his  usual  place  of  abode  he  could 
not  be  found,  so  as  to  be  served  with  such  process,  and 
that  there  is  just  ground  to  believe  that  such  defendant  is 
gone  out  of  the  realm  or  otherwise  absconded  to  avoid 
being  served  with  the  process  of  such  court,  then,  in  such 
case,  the  Court  out  of  which  such  process  issued  may 
make  an  order  directing  and  appointing  such  defendant 
to  appear  at  a  certain  day  therein  to  be  named  ;  and  a 
copy  of  such  order  shall,  within  fourteen  days  after  such 
order  made,  be  inserted  in  the  London  Gazette,  and  pub- 
lished on  some  Lord's  day  immediately  after  divine  service 
in  the  parish  church  of  the  parish  where  such  defendant 
made  his  usual  abode,  within  thirty  days  next  before  such 
his  absenting  ;  and  also  a  copy  of  such  order  shall,  within 
the  time  aforesaid,  be  posted  up  in  some  public  place  at 
the  Royal  Exchange  in  London.  And  if  the  defendant 
do  not  appear  within  the  time  limited  by  such  order,  or 
within  such  further  time  as  the  Court  shall  appoint, 
*then  on  proof  made  of  such  publication  of  such  [  *154  ] 
order  as  aforesaid,  the  Court  being  satisfied  of  the  truth 
thereof,  may  order  the  plaintiff's  bill  to  be  taken  pro  con- 
fesso, and  make  such  decree  thereupon  as  may  be  thought 
just.(l) 

In  proceeding  under  this  act  the  first  thing  to  be  obtained 
is  an  affidavit  that  the  defendant  absconds,  framed  as  near 
as  the  facts  will  allow  according  to  the  terms  of  the  act, 
and  containing,  in  addition,  a  statement  which  must  make 
it  appear  to  the  satisfaction  of  the  Court,  that  the  defen- 
dant has  been  in  England  within  two  years  next  before  the 
subpoena  in  such  suit  issued  against  the  defendant,  as 
required  by  the  9th  sec.  of  the  above  act. 

A   defendant   having   been   outlawed,   a   motion   was 

(1)  1  Will.  4,  c.  36,  s.  3. 

VOL.  i.  12 
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granted  that  he  might  appear  within  a  limited  time,  upon 
the  equity  of  the  statute  of  5  Geo.  2,  c.  15,  though  he  had 
not  been  in  England  for  two  years  before  the  subpoena 
was  issued  as  required  by  the  8th  sec.  of  that  act.(l) 
But  in  subsequent  cases  it  is  laid  down  as  necessary  that 
the  affidavit  in  support  of  the  application,  under  the  same 
act,  should  state  that  the  defendant  has  been  within  the 
jurisdiction  within  two  years  before  the  subpoena  issued; 
the  Court  observing  that  the  8th  sec.  of  that  act  was 
peremptory.(2) 

The  order  directing  the  defendant  to  appear  is  obtained 
upon  an  exparte  motion,  supported  by  the  above  affidavit. 
A  copy  of  the  order  is  inserted  in  the  London  Gazette, 
and  published  in  the  parish  church,  and  posted  at  the 
Royal  Exchange,  according  to  the  directions  laid  down  in 
the  Act,  and  before  mentioned. 

In  proceeding  under  the  act  of  5  Geo.  2,  c.  25,  the 
plaintiff  having  been  unable  to  have  the  notice  read  in 
the  church,  in  consequence  of  the  church  being  under 
[  *155  ]  repairs,  *the  time  limited  for  the  appearance  of 
the  defendant  was  enlarged. (3)  If  a  minister  of  a  parish 
prevents  an  order  for  a  defendant's  appearance  being 
published  pursuant  to  the  statute,  he  is  indictable  for  the 
offence.(4)  There  does  not  appear  any  provision  in 
1  Will.  4,  cap.  36,  for  a  case  where  a  defendant  has  made 
his  abode  in  a  place  extraparochial,  and  some  difficulty 
recently  occurred,  where  a  defendant  had  lived  in  the 
Temple,  in  which  church  the  notice  was  not  allowed  to 
be  read. 

If  the  defendant  does  not  appear  within  the  time  limited 
upon  an  affidavit  of  the  publication  of  the  order  to  appear 
as  aforesaid,  the  Court,  on  motion,  will  order  the  cause 
to  be  set  down  and  that  the  plaintiff's  clerk  in  court  do 
attend  at  the  hearing  of  the  cause  with  the  record  bill. 
The  cause  is  then  set  down  for  hearing,  and  on  coming 
on,  the  bill  is  taken  pro  confesso. 

Upon  the  bill  being  taken  pro  confesso,  the  Court  may 
issue  process  to  compel  the  performance  of  such  decree, 
either  by  an  immediate  sequestration  of  the  real  and  per- 
sonal estate  and  effects  of  the  party  so  absenting  (if  any 

(1)  Clarke  v.  Wright,  2  Ves.  188. 

(2)  Neale  v.  Neale,  5  Ves.  1.    Winchester  v.  Beaver,  5  Ves.  113. 

(3)  Knowles  v.  Broome,  1  V,  &  B.  305,  (4)  Burton  v.  Mattons,  2  Atk.  113. 
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such  can  be  found),  or  such  part  thereof  as  may  be  suffi- 
cient to  satisfy  the  demands  of  the  plaintiff  in  the  said 
suit,  or  by  causing  possession  of  the  estate  or  effects 
demanded  by  the  bill  to  be  delivered  to  the  plaintiff,  or 
otherwise,  as  the  nature  of  the  case  shall  require  ;  and  the 
said  Court  may  likewise  order  such  plaintiff  to  be  paid 
and  satisfied  his  demands  out  of  the  estate  or  effects  so 
sequestered,  according  to  the  true  intent  and  meaning  of 
such  decree,  such  plaintiff  first  giving  sufficient  security  in 
such  sum  as  the  Court  shall  think  proper,  to  abide  such 
order  touching  the  restitution  of  such  estate  or  effects  as 
the  Court  shall  think  proper  to  make  concerning  the  same, 
upon  the  defendant's  appearance  to  defend  such  suit  and 
paying  such  costs  to  *the  plaintiff  as  the  Court  [  *156  ] 
shall  order ;  but  in  case  such  plaintiff  shall  refuse  or  ne- 
glect to  give  such  security  as  aforesaid,  then  the  said  Court 
shall  order  the  estate  or  effects  so  sequestered,  or  whereof 
the  possession  shall  be  decreed  to  be  delivered,  to  remain 
under  the  direction  of  the  Court  either  by  appointing  a 
receiver  thereof,  or  otherwise,  as  to  such  Court  shall 
seem  meet,  until  the  appearance  of  the  defendant  to 
defend  such  suit,  and  his  paying  such  costs  to  the  plain- 
tiff as  the  said  Court  shall  think  reasonable,  or  until  such 
order  shall  be  made  therein  as  the  Court  shall  think 
just.(l) 

If  any  person  against  whom  any  decree  shall  be  made, 
upon  refusal  or  neglect  to  enter  his  appearance,  or  appoint 
a  clerk  in  court  or  attorney  to  act  on  his  behalf,  shall  be 
in  custody  or  forthcoming,  so  that  he  may  be  served  with 
a  copy  of  such  decree,  then  he  shall  be  served  with  a  copy 
thereof  before  any  process  shall  be  taken  out  to  compel 
the  performance  thereof.(2) 

If  any  decree  shall  be  made  in  pursuance  of  this  act 
against  any  person  being  out  of  the  realm  or  absconding 
in  manner  aforesaid  at  the  time  such  decree  is  pronounced, 
and  such  person  shall,  within  seven  years  after  the  making 
such  decree,  return  or  become  publicly  visible,  then,  and 
in  such  case  he  shall  likewise  be  served  with  a  copy  of 
such  decree  within  a  reasonable  time  after  his  return  or 
public  appearance  shall  be  known  to  the  plaintiff;  and  in 
case  any  defendant  against  whom  such  decree  shall  be 

(1)  1  Will.  4,  c.  36,  s.  3.  (2)  1  Will.  4,  c.  36,  B.  4. 
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made,  shall,  within  seven  years  after  the  making  such 
decree,  happen  to  die  before  his  or  her  return  into  this  realm, 
or  appearing  openly  as  aforesaid,  or  shall  within  the  time 
last  before  mentioned,  die  in  custody  before  his  or  her 
being  served  with  a  copy  of  such  decree,  then  his  or  her 
heir,  if  such  defendant  shall  have  any  real  estate  seques- 
tered, or  whereof  possession  shall  have  been  delivered  to 
[  *157  ]  the  plaintiff,  *and  such  heir  may  be  found;  or  if 
such  heir  shall  be  a  feme  covert,  infant,  or  non  compos 
mentis,  the  husband,  guardian,  or  committee  of  such  heir 
respectively  ;  or  if  the  personal  estate  of  such  defendant 
be  sequestered,  or  possession  thereof  delivered  to  the 
plaintiff,  then  his  executor  or  administrator  (if  any  such 
there  be)  may  and  shall  be  served  with  a  copy  of  such 
decree  within  a  reasonable  time  after  it  shall  be  known  to 
the  plaintiff  that  the  defendant  is  dead,  and  who  is  his  heir, 
executor  or  administrator,  or  where  he  may  be  served 
therewithal ) 

If  any  person  so  served  with  a  copy  of  such  decree 
shall  not,  writhin  six  months  after  such  service,  appear  and 
petition  to  have  the  said  cause  reheard,  such  decree  so 
made  as  aforesaid  shall  stand  absolutely  confirmed  against 
the  person  so  served  with  a  copy  thereof,  his  heirs,  exe- 
cutors, and  administrators,  and  all  persons  claiming  or  to 
claim  by,  from,  or  under  him  or  any  of  them,  by  virtue  of 
any  act  done  or  to  be  done  subsequent  to  the  commence- 
ment of  such  suit. (2) 

If  any  person  so  served  with  a  copy  of  such  decree, 
shall  within  six  months  after  such  service,  or  if  any  person 
not  being  so  served,  shall  within  seven  years  next  after  the 
making  such  decree,  appear  in  Court  and  petition  to  be 
heard  with  respect  to  the  matter  of  such  decree,  and  shall 
pay  down  or  give  security  for  payment  of  such  costs  as 
the  Court  shaTl  think  reasonable  in  that  behalf,  the  person 
so  petitioning,  or  his  representatives,  or  any  person  claim- 
ing under  him  by  virtue  of  any  act  done  before  the  com- 
mencement of  the  suit,  may  be  admitted  to  answer  the  bill 
exhibited,  and  issue  may  be  joined,  and  witnesses  on  both 
sides  examined,  and  such  other  proceedings,  decree,  and 
execution  may  be  had  thereon,  as  there  might  have 
been  in  case  the  same  party  had  originally  appeared,  and 

(1)  1  Will.  4,  c,  36,  s.  5.  (2)  1  Will. 4, c.  36,  s.  6. 
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the  proceedings  had  then  been  newly  begun,  or  as  if  no 
*former  decree  or  proceedings  had  been  in  the  [  *158  ] 
same  cause.(l) 

If  any  person  against  whom  such  decree  shall  be  made, 
his  heirs,  executors,  or  administrators,  shall  not,  within 
seven  years  next  after  the  making  of  such  decree,  appear, 
and  petition  to  have  the  cause  reheard,  and  pay  down  or 
give  security  for  payment  of  such  costs  as  the  Court  shall 
think  reasonable  in  that  behalf,  such  decree  made  as  afore- 
said shall  stand  absolutely  confirmed  against  the  person 
against  whom  such  decree  shall  be  made,  his  heirs,  execu- 
tors, and  administrators,  and  against  all  persons  claiming 
or  to  claim  by,  from,  or  under  him  or  any  of  them,  by  vir- 
tue of  any  act  done,  or  to  be  done  subsequent  to  the  com- 
mencement of  such  suit  ;  and  at  the  end  of  such  seven 
years,  it  shall  and  may  be  lawful  for  the  Court  to  make 
such  further  order  as  shall  be  just  and  reasonable,  accord- 
ing to  the  circumstances  of  the  case.(2) 

Although  the  defendant  has  appeared  to  and  answered 
the  original  bill,  if  he  does  not  appear  to  a  bill  of  revivor, 
the  plaintiff  must  proceed  to  take  the  bill  of  revivor  pro 
confesso,  against  him,  and  cannot  obtain  an  order  that 
service  of  the  subpoena  to  appear  and  answer  bill  of  revi- 
vor on  the  clerk  in  court,  may  be  deemed  good  service.(3) 

(1)  1  Will.  4,  c.  3fi,  s.  7.  (2)  1  Will.  4,  c.  36,  s.  8. 

(3)  Henderson  v.  Meggs,  2Bro.  C.  C.  127. 
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APPEARANCE. 

A  DEFENDANT  to  a  bill,  though  not  served  with  process,[«] 
may  appear  gratis.(l)  The  defendant,  if  he  reside  or  is 
[  *159  ]*  served(2)  in  London,  or  within  twenty  miles 
thereof,  has  four  days  (exclusive  of  the  day  of  service) 
and  in  all  other  cases  eight  days  after  the  service  of  the 
subpoena,  to  enter  his  appearance  to  the  plaintiff's  bill. 

The  defendant's  solicitor  instructs  his  clerk  in  court  to 
appear  to  the  bill  by  leaving  a  precipe  in  the  following 
form : — 

"  Mr. 

"  Please  to  enter  appearance  for  A.  B.  and  C.  D.  ats. 
R.S. 

"  S.  G.  solicitor  for  defendant. 
"January,  183— ." 

The  clerk  in  court  enters  the  appearance,  and  gives  a 
written  notice  to  the  plaintiff's  clerk  in  court  that  he 
appears  for  the  defendant,  and  the  appearance  is  considered 
as  entered  from  the  date  of  such  notice.  If  the  plaintiff 
amends  his  bill  before  the  answer  of  the  defendant  is  filed, 
it  is  not  necessary  for  the  defendant  to  enter  a  new  appear- 
ance to  the  amended  bill.  If  the  plaintiff  amends  his  bill 
after  the  answer  of  the  defendant,  the  defendant  is  entitled 
to  the  same  time  after  service  of  subpoena  to  appear  to  the 
amended  bill  as  he  is  allowed  to  appear  to  an  original  bill, 

(1)  Fell  v.  Christ's  College,  2  Bro.  C.  C.  279. 

(2)  Lord  Clarendon's  Order  says,  not  if  the  defendant  reside,  but  if  the  .service  was 
made  in  London,  &,c.  Beam.  Ord.  169  ;  and  where  a  defendant  living  in  the  country  was 
served  at  a  house  in  town,  and  obtained  six  weeks'  time,  the  order  was  discharged. 
Bound  v.  Wells,  3  Madd.  434 ;  but  see  case  cited  in  note. 

[a]  Or  where  the  subpoena  is  irregularly  served,  as  where  it  is  served  out  of  the  state  : 
the  defendant  may  voluntarily  appear  :  or  if  he  stipulate  by  an  agreement  in  writing  to 
accept  such  service,  as  regular,  he  cannot  afterwards  object  to  the  regularity  of  proceed- 
ings  pro  confesso,  against  him,  founded  on  such  service.  Dunn  v.  Dunn,  4  Paige,  425; 
see  also  Seebor  v.  Hess,  5  Paige,  b5.  The  appearance  of  the  defendant  is  good,  though 
the  writ  be  void,  or  its  service  irregular  ;  he  being,  by  the  appearance,  regularly  in  Court. 
Sec  Gra.  Prac.  2d  ed.  122. 
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but  the  plaintiff  cannot  enforce  an  appearance  till  he  has 
paid  or  tendered  the  costs  of  amendment. 

A  defendant  taken  on  process  of  contempt,  which  he 
deems  irregular,  may  enter  his  appearance  with  the  regis- 
trar, which  is  the  usual  mode  of  being  heard  where  a  party 
appears,  to  avoid  process.(l)[a] 

(3)  Mackreth  v.  Nicholson,  19  Ves.367. 

[a]  On  a  motion  made  in  behalf  of  a  defendant,  who  is  in  contempt  for  want  of  an 
appearance,  the  defendant  cannot  be  heard,  without  entering1  a  conditional  appearance, 
to  be  void  if  the  application  should  succeed,  and  good  if  it  should  fail.  Davidson  v.  Mar- 
chioness of  Hastings,  2  Keen,  509. 
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TIME  ALLOWED  TO  DEFENDANT  TO  ANSWER  A  BILL. 

Time  allowed  in  a  town  cause  and  in  a  country  cause  to  plead  answer,  &c.  to  original 
bill,  160.  The  like  to  amend  bill,  161.  Not  to  prejudice  the  plaintiff's  right  to  obtain 
injunction,  revive  suit,  or  from  proceeding  with  his  cause  under  certain  circumstances, 
161.  Time  excluded  where  defendant  in  contempt  for  want  of  appearance,  161.  How 
reckoned  where  order  for  security  for  costs  served,  161.  Time  allowed  after  amend- 
ment of  bill  not  requiring  a  further  answer,  161.  After  submission  to  answer,  excep- 
tions to  a  first  answer,  162.  After  answer  reported  insufficient,  162.  Special  applica- 
cation  for  time,  to  whom  made,  163.  How  application  supported,  163.  Not  to  be 
made  by  defendant  in  contempt,  163.  When  granted  on  terms  of  defendant's  con- 
senting to  serjeant-at-arms,  163.  How  consent  entered  with  the  Registrar,  and  pro- 
ceedings upon  same,  163.  How  Master's  decision  appealed  from,  164.  Appli- 
cation for  time  made  to  the  Court  in  certain  cases,  165.  Time  allowed  to  answer  a 
second  bill  after  costs  of  first  bill  paid,  165. 

IN  treating  of  the  time  allowed  to  a  defendant  to  put  in 
his  answer,  it  will  be  convenient  to  consider,  first,  the 
time  generally  allowed  for  that  purpose  ; — and  2ndly,  the 
extended  time  granted  under  special  circumstances  upon 
application  to  the  Master. 

First,  defendants  to  all  original  or  supplemental  bills, 
or  to  bills  of  revivor  requiring  an  answer,  filed  subse- 
quent to  the  25th  of  Nov.  1833,  are  without  order 
allowed  after  appearance  eight  weeks(l)  in  a  town  cause, 
and  ten  weeks  in  a  country  cause  to  plead,  answer,  or 
[  *161  ]  demur,  not  ^demurring  alone,  and  five  weeks  in 
a  town  cause,  and  seven  weeks  in  a  country  cause,  to 
plead,  answer,  or  demur,  not  demurring  alone,  to  any 
amended(2)  bill  to  which  the  plaintiff  shall  require  an 
answer.(3)  If  a  defendant  is  in  contempt  to  an  attach- 

(1)  If  the  defendant  appears  before  he  is  bound,  he  is  nevertheelss  in  contempt,  if  he 
does  not  answer  within  the  time  limited  after  appearance.    See  Hanwarrst  v.  Welleter, 
5  Madd.  422. 

(2)  A  plaintiff,  by  amending  immediately  after  he  has  filed  the  original  bill,  cannot 
deprive  a  defendant  of  any  part  of  the  time  allowed  to  answer  the  original  bill;  but,  if 
the  plaintiff  amends  before  answer,'  the  defendant  is  entitled  to  the  full  time  allowed  to 
answer  an  amended  bill,  although  lie  has  had  the  time  to  answer  the  original  bill,  and 
the  nature  or  extent  of  the  amendment  has  no  influence  on  his  right. 

(3)  10  N.  N.  O.     It  is  provided  that  this  increased  allowance  of  time  without  order 
shall  not  operate  to  the  pjejudicc  of  certain  other  proceedings  in  the  cause;  thus  it  is 
provided  that  it  shall  not  prevent  the  plaintiff  from  obtaining  an  injunction  to  stay  pro- 
ceedings at  law  at  the  expiration  of  eight  days  after  appearance,  if  the  defendant  does 
not  plead,  answer,  or  demur;  10  N.  N.  O.,  nor  from  reviving  within  the  like  time,  unless 
cause  shown,  10  N.  N.  O.,  nor  from  proceeding  with  tliis  cause  after  the  expiration  of 
the  eight  days  allowed  by  the  former  practice,  as  well  as  by  this  order,  to  the  defendant 
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ment  for  want  of  appearance,  the  interval  between  the 
day  fixed  by  the  subpoena  for  his  appearance,  and  that 
on  which  the  same  is  actually  entered,  is  to  be  deducted 
from  the  time  allowed  him  by  the  before-mentioned  order 
to  plead,  answer  or  demur,  not  demurring  alone.(l) 

The  day  on  which  an  order  for  the  plaintiff  to  give 
security  for  costs  is  served,  and  the  period  from  thence,  to, 
and  including  the  day  on  which  such  security  is  given,  is 
not  to  be  reckoned  in  the  computation  of  such  time  to 
plead,  answer,  or  demur.(2) 

Where  the  plaintiff  obtains  an  order  to  amend  without 
requiring  any  further  answer,  and  amends  the  bill  any 
otherwise  than  by  an  alteration  of  names,  dates,  or  sums, 
or  the  correction  of  clerical  errors  only,  the  defendant 
has,  as  of  ^course,  eight  days  time  to  consider  [  *162  ] 
whether  it  is  necessary  for  him  to  answer  the  same,  at 
the  end  of  which  time  the  plaintiff  is  at  liberty  file  a  repli- 
cation, or  set  down  the  cause  for  hearing  on  bill  and 
answer,  unless  the  defendant  shall  have  previously  served 
an  order  for  time  to  answer,  or  taken  out  and  served  a 
warrant(3)  for  time  to  answer  such  amended  bill,  in  which 
last  case,  the  Master  may  allow  the  defendant  such  time 
(if  any)  for  that  purpose,  as  he  shall  think  fit.(4) 

Where  a  defendant  who  is  not  in  contempt,  or  has  not 
entered  his  appearance  with  the  Registrar  in  manner 
hereinafter  mentioned,  submits  to  answer  exceptions  taken 
to  a  first  answer  before  any  order  to  refer  the  same  has 
been  obtained,  he  is  allowed,  as  of  course,  and  without 
order,  four  weeks  in  a  town  cause  and  six  weeks  in  a 
country  cause,  to  put  in  a  further  answer  thereto ;  but  if 
such  order  of  reference  has  been  obtained  and  served  prior 
to  such  submission,  then  the  Master  to  whom  the  reference 
has  been  made  is  to  fix  the  time  which  is  to  be  allowed 
the  defendant  to  put  in  such  further  answer.(5) 

If  upon  a  reference  of  exceptions  the  Master  find  the 
answer  to  be  insufficient,  he  fixes  the  time  to  be  allowed 
for  putting  in  a  further  answer,  and  specifies  the  same  in 
his  report,  from  the  date  whereof  such  time  runs :  And 
any  defendant  who  does  not  put  in  a  further  answer  within 

to  consider  whether  it  is  necessary  for  him  to  answer  a  bill  amended,  pursuant  to  an 
order  not  requiring  a  further  answer,  14  N.  N.  O. 
(1)  12  N.  N.  O.  (2)  13  N.  N.O. 

(3)  The  warrant  for  time  must  be  served  before  the  eight  days  have  expired. 

(4)  14  N.  N.  O.  (5)  18  N.  N.  O. 


162  TIME  ALLOWED  TO  A 


the  time  so  allowed,  is  in  contempt,  and  is  to  be  dealt  with 
accordingly.(l)  If  the  plaintiff  obtains  an  order  to  amend 
his  bill,  after  an  insufficient  answer,  and  although  the 
Master  has  fixed  a  time  pursuant  to  8  N.  O.  for  defen- 
dant to  put  in  a  further  answer,  the  defendant  is  entitled 
to  the  full  time  allowed  to  answer  an  amended  bill,  not- 
[  *163  ]  withstanding  *the  general  order  gives  a  longer 
time  than  that  fixed  by  the  Master.(2) 

Formerly  special  applications  for  time  beyond  that 
allowed  by  the  ordinary  rules  were  made  to  the  Court. 
By  3  &  4  Will.  4,  c.  94,  these  applications  must  now  be 
made  to  the  Master.  By  the  21  N.  N.  O.  it  is  provided 
that  in  every  order  granted  by  a  Master  for  further  time 
to  answer,  it  shall  be  made  a  condition  of  such  order  that 
the  defendant  shall  enter  his  appearance  with  the  Regis- 
trar and  consent  to  a  serjeant-at-arms,  as  in  the  case  of  a 
commission  of  rebellion  returned  non  est  inventus,  unless 
under  any  special  circumstances  the  said  Master  shall 
otherwise  direct,  and  which  circumstances  shall  be  shortly 
stated  in  the  order. 

The  application  for  further  time  is  usually  supported 
by  an  affidavit  setting  forth  the  grounds  for  the  same.  A 
warrant  is  taken  out  pursuant  to  the  act,  which  is  served 
on  the  plaintiff's  clerk  in  court,  and  attended  in  the  usual 
way.  If  the  Master  grants  further  time,  it  is  either  on  the 
terms  of  the  defendant  consenting  to  a  serjeant-at-arms, 
or  without  any  terms  being  imposed  on  the  defendant, 
in  which  latter  case  the  order  shortly  states  the  grounds 
upon  which  the  Master  exempts  the  defendant  from  such 
undertaking.  In  both  cases  an  order  is  drawn  up  by  the 
Master.  If  a  defendant  is  in  contempt,  he  cannot  regu- 
larly apply  for  time  to  answer.(3)[a] 

If  the  further  time  is  granted  on  condition  that  the  defen- 
dant shall  enter  his  appearance  with  the  Registrar,(4)  and 
consent  to  a  serjeant-at-arms,  as  in  the  case  of  a  com- 
mission of  rebellion  returned  non  est  inventus,  the  order 
is  left  with  the  clerk  at  the  entering  seat  in  the  Registrar's 
[  *164  ]  ^office,  who  prepares  the  undertaking,  which  is 

(1)  8  N.  O.  (2)  Fosbrook  v.  Balguy,»  1  R.  &  M.  624. 

(3)  Wheat  v.  Graham,b  5  Sim.  570. 

(4)  The  order  generally  expresses  that  the  same  is  to  be  done  within  four  days. 

[a]  See  ante,  62,  note. 

»  Eng.  Chan.  Reps.  iv.  585.  b  Eng.  Chan.  Rep.  vii.  541. 
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signed  by  the  defendant's  clerk  in  court.  If  the  defen- 
dant neglects  to  comply  with  the  above  undertaking  by 
filing  his  answer  within  the  time  granted  by  the  Master, 
it  is  a  motion  as  of  course  that  the  serjeant-at-arms  may 
apprehend  him.  If  the  defendant  neglects  to  draw  up 
the  order  and  to  enter  the  undertaking  within  the  time 
limited  by  such  order,  the  plaintiff  may  proceed  in  the 
same  manner  as  if  no  time  had  been  granted  by  the 
Master. 

Before  the  last  general  orders  a  person  having  privilege 
of  Parliament,  and  a  corporation,  instead  of  consenting 
to  a  serjeant-at-arms,  undertook  that  an  absolute  seques- 
tration should  go  against  them.(l)  The  new  orders  do 
not  provide  for  these  cases,  but  as  the  Master  may  refuse 
time  except  upon  terms,  the  omission  appears  of  no  impor- 
tance. 

As  the  circumstances  which  influenced  the  Court  in 
granting  or  witholding  an  order  for  an  extended  time  to 
answer,  may  be  applicable  to  cases  before  the  Master, 
I  have  preserved  the  decisions,  although  occurring  before 
the  abolition  of  orders  for  time.  In  Tomkin  v.  Leth- 
bridge,(2)  the  Court  said,  if  the  defendant  require  a  longer 
time  to  answer  than  that  allowed  by  the  ordinary  rules  of 
the  Court,  the  proper  course  was  to  apply  specially  on 
affidavit,  and  not  to  put  in  a  short  evasive  answer  for  the 
purpose  of  gaining  time;(2)  and  in  another  case  the  Court 
said,  that  the  application  should  be  made  in  the  first 
instance,  and  not  after  the  usual  orders  for  time  have 
expired  ;(3)  but  that  if  the  circumstances  of  delay  occur- 
red after  the  ^common  time  was  obtained,  or  if  [  *i65  ] 
the  defendant  was  suffering  from  illness,  that  the  general 
rule  might  be  dispensed  with. (4) 

Special  time  was  also  sometimes  allowed  under  the 
circumstances  of  the  case,  as  where  the  plaintiff,  by  an 
amended  bill,  required  the  defendant  to  answer  as  to  cer- 
tain facts  upon  the  inspection  of  papers  stated  to  be  left 
by  the  plaintiff  in  the  hands  of  his  clerk  in  court,  the 

(1)  Gregor  v.  Lord  Arundel,  8  Ves.  87.    Agar  v.  Regent's  Canal  Company,  19  Ves. 
379. 

(2)  Tomkin  v.  Lethbridfre,  9  Ves.  178. 

(3)  Norris  v.  Kennedy,  12  Ves.  66.— This  docs  not  appear  to  be  required  by  the  New 
Orders,  nor  does  it  appear  that  the  Master  has  any  power  to  grant  time,  until  that 
allowed  by  the  rule  of  the  Court  has  expired. 

(4)  y.  Riddle,  19  Ves.  112. 
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defendant  having  obtained  one  order  for  time,  was  allowed, 
on  affidavit  that  the  papers  were  not  left  for  inspection 
till  some  time  after  that  order  had  been  obtained,  as  much 
time  in  addition,  without  prejudice  to  the  usual  order 
on  a  second  application,  after  that  additional  time  was 
expired.(l)  But  in  a  recent  case  the  Court  refused,  on 
motion  by  a  defendant,  to  compel  a  plaintiff  to  produce 
documents  in  his  possession,  although  the  defendant  swore 
that  an  inspection  of  them  was  necessary  to  enable  him 
to  answer  the  bill. (2) 

If  either  party  is  dissatisfied  with  the  decision  of  the 
Master,  he  may  appeal  by  motion  from  the  order  made  on 
such  applications,  either  to  the  Lord  Chancellor,  Master 
of  the  Rolls,  or  to  the  Vice  Chancellor,  but  the  order  made 
on  such  appeal  is  final  and  conclusive.(3) 

Although,  as  a  general  rule,  all  applications  for  time  are 
to  be  made  to  the  Master,  yet  the  Court  still  exercises  the 
jurisdiction  to  grant  time  in  certain  cases.  Thus  if  a 
demurrer  or  a  plea  has  been  overruled,  the  Court  may 
grant  time  to  answer  notwithstanding  the  New  Orders. (4) 
The  application  should  be  made  when  the  plea  or  demur- 
rer is  overruled,  otherwise  the  plaintiff  will  be  in  a  situa- 
tion to  issue  an  attachment  forthwith. [a] 
[  *166  ]  *If  a  former  suit  has  been  decided  for  the  same 
purpose  and  a  new  bill  is  brought,  and  the  costs  of  the 
former  suit  remain  unpaid,  the  defendant  is  entitled  to  an 
order  to  stay  proceedings  in  the  second  suit  until  payment 
of  the  costs  of  the  first,  and  of  the  application  ;  and  the 
order  is  drawn  up  in  the  terms  of  giving  the  defendant 
time  to  answer  until  a  given  time  after  payment  of  the 
costs  of  the  former  cause.(5)[6]  The  application  is  made 
by  a  notice  of  motion,  which  is  served  on  the  clerk  in 
court,  of  the  plaintiff  in  the  second  cause. 

(1)  Farnsworth  v.  Yeomans,  2  Mer.  142.    Princess  of  Wales  v.  Earl  of  Liverpool, 
3  Swanst.  567. 

(2)  Penfold  v.  Nunn,»  2  Sim.  409.  (3)  3  &  4  Will.  4,  c.  94,  s.  13. 
(4)  Waterton  v.  Croft,1'  6  Sim.  431.  (5)  Pickett  v.  Loggan,  5  Ves.  702. 

[a]  Sec  1  Floff.Ch,  Pr.  228;  1  Dan.  Ch.  Pr.619.  625. 

[b]  A  bill  had  been  dismissed  for  want  of  prosecution,  but  before  the  costs  were  paid, 
the  defendant  died,  and  the  plaintiff  filed  another  bill  for  the  same  object  against  the 
defendant's  executor :  the  proceedings  in  the  latter  suit  were  stayed,  until  the  costs  of 
the  former  suit  were  paid.     Spires  v.  Sewell,  5  Sim.  193. 

See  the  cases  at  law  on  this  subject,  2  Chit.  Archb.  7th  ed.  990  et  seq. ;  Gra.  Prac. 
2d  ed.  551—555. 

»  Eng.  Chan.  Reps.  vii.  468.  l  Eng.  Chan.  Reps.  ix.  345. 
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But  where  a  person,  who  in  a  former  proceeding  sued 
i/i  forma  pauperis,  has  instituted  a  second  suit  for  the 
same  purpose,  not  being  dispaupered  in  the  former,  there 
is  no  instance  that  the  Court  ever  stayed  the  second  pro- 
ceeding until  he  had  paid  those  costs  not  due  by  a  former 
judgment,  but  so  become  due  by  taxation,  unless  the  new 
proceeding  was  to  be  justly  characterized  as  very  vexa- 
tious^ 1)  Since  the  above  decision  the  question  has  been 
much  discussed  in  a  case  of  Brook  v.  Alcock,  and  an  order 
dated  20th  March,  1834,  was  made  by  the  Vice  Chancel- 
lor to  stay  the  proceedings  in  a  second  suit,  until  costs  of 
first  suit,  which  had  been  dismissed  for  want  of  prosecu- 
tion, had  been  paid.[a] 

(1)  Wild  v.  Hobson,  2  V.  &  B.  112. 

[a]  See  Weston  v.  Withers,  2  T.  R.  511;  Goodtitle  v.  Mayo,  Tidd,  98;  Hawes  v. 
Johnson,  1  You.  &  Jerv.  10 ;  2  Chit.  Archb.  7th  ed.  920. 
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CHAPTER  XIV. 

TO  COMPEL  AN  ANSWER. 

How  a  defendant  is  compelled  to  answer,  167.  Attachment,  168.  Cases  where  attach- 
ment discharged  for  irregularity,  168.  How  attachment  executed  and  returned,  171. 
If  sheriff*  attaches  defendant  and  takes  bail,  172.  Motion  for  a  messenger,  172. 
Committal  to  the  Fleet,  172.  Orders  for  habeas  corpus,  and  for  clerk  in  court  to 
attend,  173.  How  habeas  corpus  issued,  and  return  of;  1 74.  How  defendant  brought 
up  and  bill  taken  pro  confesso  on  motion,  174.  When  bill  taken  pro  confesso  on  mo- 
tion, 175.  If  defendant  on  being  brought  up  swears  that  from  poverty  he  is  unable 
to  employ  a  solicitor,  176.  If  sheriff  sends  or  detains  defendant  in  gaol,  177.  Mo- 
tion for  habeas  corpus,  177.  Allowance  to  gaoler  acting  under,  177.  Motion  to  com- 
mit defendant  to  Fleet,  177.  Order  for  habeas  corpus  and  for  clerk  in  court  to  attend, 
&c.,  177.  When  defendant  brought  up,  bill  taken  pro  confesso  on  motion,  177. 
Where  defendant  cannot  be  brought  up,  178.  Where  defendant  confined  fora  mis- 
demeanor, 179.  If  the  messenger  cannot  find  the  defendant,  or  he  is  taken  into 
custody  before  messenger  can  capture  him,  180.  Motion  for  messenger  refused 
where  sheriff  had  discharged  defendant,  180.  If  sheriff' returns  non  esl  invenlus  to 
attachment,  in  what  case  serjeant-at-arms  ordered,  181.  Attachment  with  proclama- 
tion, 183.  Commission  of  rebellion,  183.  Serjeant-at-arms,  184.  Sequestration,  185. 
Bill  pro  confesso,  187.  If  defendant  taken  on  any  of  the  foregoing  processes,  J88. 
Where  a  plaintiff  is  allowed  to  put  in  a  formal  answer  for  a  defendant,  188.  To  com- 
pel answer  of  privileged  persons  and  others,  189.  Sequestration  nisi  and  absolute, 
189.  Pro  confesso  under  inherent  jurisdiction  of  the  Court,  190.  Distinction 
between  taking  a  bill  of  discovery  and  one  praying  relief,  pro  confesso,  191.  To  com- 
pel answer  of  a  corporate  body,  192.  Of  an  infant,  192.  Of  a  person  of  unsound  mind, 
193.  Of  a  feme  covert,  193.  Bill  pro  confesso,  notwithstanding  amendment  or  an 
insufficient  answer,  195.  Resuming  process  of  contempt,  197. 

IF  the  defendant  does  not  put  in  an  answer  within  the 
time  allowed  him  for  that  purpose,  the  plaintiff  is  entitled 
to  issue  an  attachment  against  him.  This  attachment  is 
made  out  by  the  clerk  in  court  without  order  or  an  affi- 
davit of  any  kind  being  required,  and  is  executed  aud 
returned  in  the  manner  explained  in  treating  of  "  Attach- 
ments for  want  of  appearance."(l) 

[   *163    ]  ^ATTACHMENT. 

It  has  become  a  custom  in  the  Six  Clerks'  office,  long 
established  by  courtesy,  before  sealing  an  attachment  for 
want  of  an  answer,  to  give  one  or  two  notes  to  the  oppo- 
site clerk  in  court,  apprising  him  of  such  intention ;  and 
experience  will,  I  think,  bear  out  the  assertion,  that  the 

(1)  An  attachment  cannot  issue  for  want  of  answer  to  an  amended  bill,  until  the 
amended  bill  is  entered  in  the  Six  Clerks'  book.  Adamson  v.  Blackstock,1 1  S.  &  S. 
120, 

»  Eng.  Chan.  Reps.  i.  59. 
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suitor  is  materially  benefitted  by  these  interchanges  of 
courtesy,  and  that  the  practice  of  snapping  at  every  petty 
laches  of  the  opposite  party,  is  disadvantageous  to  the 
client,  and  by  increasing  motions  and  cross  motions,  tends 
to  promote  expensive  and  rancorous  litigation.  From  per- 
sonal experience  and  observation,  I  am  pursuaded  that  the 
interest  of  clients  is  best  served  by  a  liberal  manner  of 
conducting  a  suit,  and  by  the  solicitors  directing  their 
attention  to  the  main  object  of  the  cause,  and  mutually 
smoothing  the  way  to  a  fair  and  equitable  discussion  of 
its  merits. 

If,  however,  the  plaintiff's  solicitor  insist  upon  an 
attachment  for  want  of  answer,  without  such  note  being 
given,  he  is  entitled  to  have  it ;  but  if  he  give  a  note,  and 
the  defendant  immediately  takes  out  a  warrant  for  time, 
and  uses  due  diligence  in  serving  the  same,  or  files  his 
answer  with  due  diligence,  and  the  plaintiff  in  the  mean- 
time issues  an  attachment,  it  is  conceived  by  analogy  to 
the  old  practice,  that  the  attachment  would  be  dis- 
charged.(1) 

The  following  cases  applying  to  orders  for  time, 
although  no  longer  having  a  direct  bearing  on  the  practice, 
may,  by  their  analogy,  assist  the  practitioner,  and  are 
therefore  preserved.  If  the  defendant  procured  an  order 
for  time,  but  was  unable  on  account  of  press  of  business  to 
get  it  *drawn  up,  and  omitted  to  give  the  plaintiff  [  *169  ] 
notice  thereof,  until  an  attachment  had  been  sealed,  he 
could  not  set  aside  the  attachment.(2)  The  attachment  is 
considered  as  sealed  the  first  moment  of  the  day  on  which 
it  is  tested  ;  an  order  for  time  obtained  the  same  day  was 
therefore  held  irregular.(3)  An  attachment  sealed  after 
an  order  for  time  had  been  obtained,  but  before  the  order 
had  been  served  on,  or  notified  to  the  plaintiff's  clerk  in 
court,  or  solicitor,  was  held  regular.(4)  An  attachment 
was  held  regular  although  issued  after  an  order  for  time, 
in  a  case  where  the  order  had  been  served  irregularly,  as 
without  showing  the  original.(5)  An  attachment  for  want 

(1)  See  Barritt  v.  Barritt,  3  Swanst.  397. 

(2)  Kirkpatrick  v.  Meers,»  2   Sim.  16. 

(3)  Stephens  v.  Neale,  1  Madd.  550. 

(4)  Hewes  v.  Hewes,b  4  Russ.  508.    Gayler  v.  Fitziohn ,c  1  Sim.  386. 

(5)  Wallis  v.  Glyn,  Coop.  282. 

»Eng.  Chan.  Reps.  i.  291.  t>Eng.  Chan.  Reps.  iii.  770. 

fEng.  Chan.  Reps.  ii.  194. 
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of'  answer  was  discharged  under  the  following  circum- 
stances : — On  Saturday  the  plaintiff's  clerk  in  court  gave 
notice,  that  he  must  attach  at  the  first  private  seal  for  want 
of  answer,  and  sealed  an  attachment  on  Monday  following. 
On  the  same  Monday,  the  defendant  presented  a  petition 
for  further  time  to  answer,  and  gave  notice  thereof  to  plain- 
tiff 's  clerk  in  court. — The  attachment  was  discharged.(l) 
In  a  case  of  Hoole  v.  Fisher,  heard  before  the  Vice  Chan- 
cellor on  the  8th  March,  1 836,  it  appeared  that  the  defend- 
ant's time  to  answer  expired  on  the  3d  of  March,  1836. 
On  the  first  of  March,  a  written  notice  was  given  to  the 
defendant's  clerk  in  court,  that  an  attachment  would  be 
issued  on  Friday  the  4th  of  March,  unless  the  defendant's 
answer  were  previously  filed.  On  the  2d  of  March  a  warrant 
for  time  was  served.  On  the  3d  of  March,  the  plaintiff's 
clerk  in  court  handed  over  another  written  notice,  that  the 
plaintiff  required  the  attachment  to  be  sealed  on  the  mor- 
row, viz.,  Friday  the  4th  of  March.  On  the  4th  of  March 
an  attachment  was  sealed.  On  the  same  day  an  applica- 
[  *170  ]  tion  was  made  and  granted  to  stay  the  ^attachment 
till  a  motion  could  be  made  to  set  it  aside  for  irregularity. 
The  court  stayed  the  attachment  for  three  days,  putting 
the  defendant  on  terms  as  to  not  transferring  certain 
stock  in  the  funds.  On  the  same  day,  4th  of  March,  a 
notice  of  motion  was  served  by  the  defendant  to  set 
aside  the  attachment ;  the  first  ground  was,  that  a  war- 
rant for  time  served  before  the  time  for  answering  had 
expired,  although  returnable  after  such  time  had  expired, 
prevented  an  attachment.  This  ground  was  overruled. 
The  other  ground  was,  that  by  the  terms  of  the  notice 
to  attach,  particularly  the  second,  the  defendant  was  led 
to  expect  a  reasonable  time  to  file  his  answer.  This  was 
overruled,  and  the  defendant  was  ordered  to  pay  the 
costs  of  the  motion,  but  was  allowed  a  fortnight's  time. 

The  second  ground  of  objection  to  the  attachment  arose 
from  a  case  of  Taylor  v.  Fisher,  heard  before  the  Vice 
Chancellor,  10th  March,  1834.  In  this  case  a  motion  by 
the  defendant  was  made,  to  set  aside  an  attachment  for 
want  of  answer,  for  irregularity,  and  for  further  time.  It 
appears  that  on  the  llth  January,  1834,  the  defendant 

(1)  Taylor  v.  Fisher,*  6  Sim.  566. 
»  Eng.  Chan.  Reps.  ix.  410. 
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obtained  an  order  for  a  month's  time  to  answer  an  amended 
bill ;  this  month  expired  on  the  8th  of  February.  On  the 
same  8th  of  February  a  note  was  given — 

Mr. , 

Taylor  v.  Fisher. 

I  must  attach  for  want  of  answer  at  the  first  private 
seal,  without  further  notice. 

Yours,  &c., 

8th  February,  1834. 

The  defendant's  solicitor,  in  his  affidavit,  swore  that  his 
servant  informed  him,  that  about  six  o'clock  on  Saturday 
*evening,  the  8th  of  February,  and  after  depo-  [  *J71  J 
nent  had  left  his  office  for  the  day,  the  above  note  was 
left  at  his  office  in  the  Old  Jewry,  where  deponent  did  not 
reside,  and  that  he  did  not  receive  or  hear  of  it  until  Mon- 
day the  10th  February  instant.  That  he  considered  such 
note  to  mean  that  an  attachment  would  be  applied  for 
unless  defendant  either  obtained  a  second  order  for  time, 
or  filed  his  answer,  and  that  such  note  was  served  in  order 
to  give  deponent  a  reasonable  time  for  that  purpose 
according  to  the  usual  course  of  practice  in  such  cases. 
And  the  affidavit  proceeded,  that  on  the  same  Monday 
deponent  received  such  note,  and  before  he  was  aware 
that  there  was  to  be  or  had  been  a  private  seal  on  that 
day,  he  left  with  the  Rolls  secretary  a  petition  for  three 
weeks  further  time,  and  about  two  o'clock  of  same  day, 
informed  the  agent  of  plaintiff's  clerk  in  court,  that  he 
had  presented  such  petition,  when  he  was  informed  by 
such  agent  that  an  attachment  had  already  been  sealed, 
and  was  then  in  the  hands  of  the  plaintiff's  attorney. 
The  Vice  Chancellor  set  aside  the  attachment  without 
costs. 

The  defendant's  solicitor  acting  also  as  solicitor  for  the 
plaintiff,  not  having  put  in  defendant's  answer  for  many 
years,  although  he  had  not  obtained  time,  and  the  plaintiff 
having  appointed  a  new  solicitor,  an  order  was  made  that 
he  should  put  in  his  answer  within  a  week.(l) 

(1)  Moothamv.  HaIe,3V.&B. 

13* 
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THE  MANNER  OF  EXECUTING  AND   RETURNING  AN  ATTACHMENT 
FOR  WANT  OF  ANSWER. 

The  attachment  is  delivered  by  the  clerk  in  court  to 
the  plaintiff's  solicitor,  and  by  him  sent  to  the  under 
sheriff  of  the  county  to  which  it  is  directed,  to  be  executed 
there. 

[  *172  ]  *It  may  be  returned  by  the  sheriff  [a]  in  three 
ways: — 1st,  If  the  sheriff,  with  all  his  exertions,  is  unable 
to  find  the  defendant,  he  returns  non  est  inventus,  or  "  that 

the  within-named is  not  found  in  my  bailiwick."     If 

he  takes  him,  but  accepts  bail,  or  keeps  him  in  his  own 
custody,  he  returns  cepi  corpus,  that  is,  "  I  have  attached 
the  within-named  A.  B.  as  within  I  am  commanded,  whose 
body  I  have  ready."  If  he  attaches  and  sends  him  to 
prison^  or  finding  him  already  in  custody  for  other  suits 
detains  him,  he  returns,  "  I  have  attached  the  within 

named  ,  whose  body  remains  in  his  Majesty's  gaol 

for  my  county  of ,  under  my  custody,"  or  as  the  case 

may  be. [6] 

If  the  sheriff  attaches  the  defendant,  but  accepts  bail, 
or  keeps  him  in  his  own  custody,  and  returns,  "  I  have 
attached  the  within  named  A.  B.  as  within  I  am  com- 
manded, whose  body  I  have  ready ;"  the  plaintiff  moves  as 
of  course,  for  a  messenger  to  bring  the  defendant  to  the 
bar  of  the  court,  and  the  order  is  drawn  up  and  the  defen- 
dant brought  to  the  bar  of  the  Court  in  the  manner  explained 
in  treating  of  compelling  appearance.(l)  The  plaintiff 
must  cause  the  messenger  to  bring  the  defendant  to  the  bai 
of  the  Court  within  ten  days  after  the  messenger  has  taken 
the  defendant  into  custody,  or  if  the  last  of  these  ten  days 
shall  happen  out  of  tewn,  then  within  the  first  four  days  of 
the  next  ensuing  term,  and  in  default,  the  defendant  will  be 
entitled  to  be  discharged  without  payment  of  costs  of  con- 

(1)  Page  140. 

[a]  The  sheriff  has  the  whole  time  of  the  actual  sitting  of  the  Court,  upon  the  return- 
day  of  the  attachment  to  return  the  same,  unless  he  be  specially  directed  by  the  Court 
to  return  it  immediately.     The  People  v.  Wheeler,  7  Paige,  433. 

[b]  If  an  attachment,  returnable  on  a  particular  day,  be  not  received  by  the  sheriff  in 
time  to  serve  it,  and  to  bring  the  body  of  the  party  before  the  Court  at  the  place  where  it 
is  to  be  held  on  the  return-day,  he  should  not   arrest  the  party  on  the  attachment,  but 
should  return  it  tarde.    Stafford  v.  Brown,  4  Paige,  360.  See  also,  Lane  v.  Lane,  4  Hen. 
&  Munf.  437. 
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tempt,  which  will  be  payable  by  the  party  on  whose  behalf 
the  process  issued.(l) 

When  the  messenger  attends  with  the  defendant,  the 
plaintiff's  counsel  moves  that  the  defendant  may  be  turned 
over  to  the  prison  of  the  Fleet,  and  remain  there  until  he 
shall  fully  answer  the  plaintiff's  bill,  clear  his  contempt, 
*and  this  Court  make  other  order  to  the  con-  [  *173  ] 
trary,  which  is  granted  as  of  course.  The  defendant  is 
then  transferred  from  the  custody  of  the  messenger  to  that 
of  the  tipstaff,  whose  duty  it  is  constantly  to  attend  the 
Court,  and  by  him  turned  over  to  the  Fleet.  When  the 
defendant  has  been  so  turned  over,  the  plaintiff  applies  for 
the  warden's  certificate  thereof,  and  thereupon  moves  that 
an  habeas  corpus  cum  causis  may  issue  directed  to  the  said 
warden  of  the  Fleet,  requiring  him  at  the  return  thereof  to 
bring  the  said  defendant  to  the  bar  of  this  Court  to  answer 
his  contempt;  and  the  order  directs  that  the  plaintiff's 
clerk  in  court  may  then  attend  with  the  record  of  the  bill, 
in  order  that  the  same  may  be  taken  pro  confesso  against 
the  said  defendant,  being  the  same  directions  as  those  for- 
merly contained  in  orders  for  an  alias  pluries  habeas  cor- 
pus.(2) 

By  1  Will.  4,  c.  46,  Rule  13,  it  is  provided,  that  if  a 
defendant  does  not  put  in  an  answer  within  two  calendar 
months  after  he  is  lodged  in  gaol  or  prison,  or  the  attach- 
ment is  lodged  against  him  he  being  already  in  prison,  the 
plaintiff  shall,  at  the  expiration  of  such  two  calendar 
months,  proceed  to  take  the  bill  pro  confesso,  and  shall 
accordingly  obtain  an  order  for  taking  the  same  pro  con- 
fesso, within  six  weeks  after,  the  period  computed  from  the 
expiration  of  such  two  calendar  months,  within  which  he 
may  be  able  to  take  the  same  pro  confesso,  or  in  default, 
that  the  defendant  shall,  upon  application  to  the  Court,  be 
entitled  to  be  discharged  out  of  custody,  without  payment 
of  any  of  the  costs  of  the  contempt,  unless  the  Court  shall, 
under  power  therein  before  contained,  see  good  cause  to 
remand  and  detain  the  defendant  in  custody. 

The  plaintiff  instructs  his  clerk  in  court  to  sue  forth 
*awrit  of  habeas  corpus  for  the  purpose  of  bring-  [  *174  ] 

(1)  1  Will.  4,  c.  36.    Rule5. 

(2)  1  Will.  4,  c.  36.     Rule  2.— The  order  turning  the  defendant  over  to  the  Fleet,  and 
the  warden's  certificate,  are  required  by  the  Registrar  to  be  produced  to  justify  him  in 
drawing  up  the  above  order. 
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ing  the  defendant  to  the  bar  of  the  Court.  The  habeas 
corpus  is  directed  to  the  warden ;  it  is  signed  with  the 
initials  of  the  Lord  Chancellor,  and  when  it  is  sent  to  be 
sealed  the  order  accompanies  it,  which  is  signed  in  like 
manner. 

The  habeas  corpus  is  made  returnable  on  a  day  when 
the  Court  is  sitting  upon  motions.  There  must  be  at  least 
twenty-eight  days  between  the  day  on  which  the  defen- 
dant was  committed  to  the  Fleet  and  the  return  of  the 
writ.(l)  The  plaintiff  leaves  the  writ  with  the  warden  of 
the  Fleet,  and  instructs  his  clerk  in  court  to  attend  with 
the  record  of  the  bill.  On  the  return  day  the  defendant  is 
brought  to  the  bar  of  the  Court,  and  in  case  he  has  not  put 
in  his  answer  the  Court  orders  the  bill  to  be  taken  pro 
confesso  against  him  ;  in  the  same  manner  as  was  formerly 
done(2)  upon  the  return  of  a  writ  of  alias  pluries  habeas 
corpus.  For  this  purpose  the  plaintiff's  clerk  in  court 
attends  with  the  record  bill,  and  the  plaintiff's  counsel  then 
moves  that  the  bill  may  be  taken  pro  confesso,  which  is 
decreed  on  the  motion,  and  without  requiring  the  cause  to 
be  set  down  for  hearing.(3)  Where  the  defendant  is  in 
actual  custody,  the  decree  to  take  the  bill  pro  confesso  is 
made  without  any  hearing,  and  without  requiring  the  bill 
to  be  opened.  This  is  not  so  when  a  bill  is  taken  pro  con- 
fesso against  a  defendant  who  absconds,  in  which  case  the 
bill  must  be  opened,  and  the  plaintiff  is  only  entitled  to 
such  decree  as  the  statement  in  his  bill,  if  admitted  to  be 
true,  would  entitle  him  unto.  In  both  cases  the  Court 
[  *175  ]  ^pronounces  an  absolute  decree  in  the  first 
instance,  and  does  not  give  the  defendant  a  day  to  show 
cause.(4) 

If  by  inadvertence  the  decree  is  not  taken  pro  confesso 
when  the  defendant  is  brought  up,  it  may  be  afterwards  set 
down,  and  a  decree  pro  confesso  made.(5)  If  there  be  one 
or  more  other  defendants,  the  cause  then  regularly  pro- 
ceeds to  a  hearing  as  against  them,  and  the  order  to  take 

(1)  1  Will.  4,c.  36.    Rule  2. 

(2)  In  Hawkins  v.  Crook,  2  P.  W.  556,  heard  in  1729,  it  is  said,  that  taking  a  bill  pro 
confesso  is  not  of  long  standing,  it  having  been  formerly  the  practice  to  put  tl.e  plaintiff 
to  make  proof  of  the  substance  of  the  bill,  though  the  defendant  stood  out  to  the  last  pro- 
cess, but  that  latterly,  after  the  process  had  been  gone  through,  the  cause  is  set  down, 
and  the  record  of  the  bill  produced,  and  the  bill  taken  pro  confessn. 

(3)  I  Will.  4,  c.  36.     Rule  2.  (4)  Landon  v.  Ready,*  1  S.  &  S.  44. 
(5)  Woollams  v.  Baker,b  6  Sim.  316. 

»Eng.  Chan.  Reps.  i.  23.  i>Eng.  Chan.  Reps.  ix.  288. 
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the  bill  pro  confesso  is  recited  in  their  decree  ;  but  such 
order  as  against  the  defendant  in  contempt  is  final,  and  as 
far  as  he  is  concerned  concludes  the  suit. 

It  may  be  remarked  that  the  bill  is  never  taken  pro  con- 
fesso on  motion  against  a  defendant,  unless  he  is  in  actual 
custody  and  brought  to  the  bar  of  the  Court ;  in  all  other 
cases  the  order  is  for  the  clerk  in  court  to  attend,  &c., 
and  the  cause  must  be  set  down,  as  hereinafter  explained. 
It  is  laid  down  by  the  reporter  in  Lewis  v.  Marsh,(l)  and 
stated  by  the  then  Solicitor  General  as  the  practice,  in  Sea- 
grave  v.  Edwards,(2)  that  if  there  is  only  one  defendant, 
the  bill  may  be  ordered  to  be  taken  pro  confesso  upon 
motion.  This  is  not  the  practice  ;  the  cause  must  be  set 
down  for  hearing,  unless  the  defendant  is  in  actual  custody, 
and  then  upon  his  being  brought  up  by  habeas  corpus,  the 
bill  may  be  taken  pro  confesso  upon  motion,  whether  he  is 
the  only  defendant  or  not.  In  both  Lewis  v.  Marsh,  and 
Seagrave  v.  Edwards,  the  defendant  was  in  custody.(3) 

The  order  taking  a  bill  pro  confesso,  takes  effect  from 
the  time  when  it  is  pronounced,  and  the  Court  will  not 
discharge  the  order,  although  the  answer  is  filed  before 
the  rising  of  the  Court,  on  the  day  on  which  the  order  is 
made.(4) 

*If  a  defendant,  upon  being  brought  before  the  [  *176  ] 
Court  upon  a  habeas  corpus  shall  make  oath  (which  shall 
be  administered  to  him  by  the  Registrar,  and  he  shall  be 
examined  in  open  court)  that  he  is  unable,  by  reason  df 
poverty,  to  employ  a  solicitor  to  put  in  his  answer,  the 
Court  shall  thereupon  refer  it  to  a  Master  in  rotation,  to 
inquire  into  the  truth  of  that  allegation,  and  to  report 
thereon  to  the  Court  forthwith,  and  thereupon  the  Court 
may  make  such  order  as  upon  other  reports  of  the  like 
nature,  under  the  provisions  thereinafter  contained.(5) 

A  defendant  who  was  in  contempt  for  not  answering  a 
bill  on  being  brought  to  the  bar  of  the  Court,  under  1  Will. 
4,  c.  36,  deposed  that  she  was  unable,  by  reason  of 
poverty,  to  employ  a  solicitor  to  put  in  her  answer,  upon 
which  the  usual  reference  was  made  to  the  Master.  The 


(1)  2S.  &S.220.'  (2)  3Ves.372. 

(3)  The  practice  contended  for  in  the  text  has  been  fully  recognized  in  Turner  v. 
Turner,b  4  Sim.  497,  and  Baker  v.  Keen,b  4  Sim.  498. 

(4)  James  v.  Creswicke,  7  Sim.  143.  (5)  1  Will.  4,  c.  36,  Rule  6. 

» Eng.  Chan.  Reps.  i.  426.  b  Eng.  Chan.  Reps.  vi.  225. 
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defendant  refused  to  make  any  statement  to  the  Master 
as  to  the  subject  of  the  reference,  upon  which  the  Court 
ordered  proceedings  to  be  taken  under  2d  rule  of  the  act 
for  taking  the  bill  pro  confesso  against  her.(l)  A  refer- 
ence having  been  made  under  the  same  act,  neither  the 
defendant,  nor  any  person  on  her  behalf,  appeared  before 
the  Master,  though  she  was  personally  summoned ;  the 
Master  proceeded  exparte  with  the  inquiry,  and  reported 
that  the  defendant  did  not  appear  to  be  unable,  by  reason 
of  poverty,  to  employ  a  solicitor  to  put  in  her  answer. 
The  Court  refused  to  order  the  bill  to  be  taken  pro  confesso, 
but  referred  it  back  to  the  Master  to  review  his  report, 
and  ordered  the  warden  of  the  Fleet  to  produce  the  defen- 
dant before  the  Master,  at  such  time  and  place  as  the 
Master  should  appoint,  and  that  the  inquiry  should  be 
proceeded  with  in  the  defendant's  presence.(2) 
[  *177  ]  *The  Lord  Chancellor  has  no  authority  under 
1  Will.  4,  c.  36,  s.  15,  Rule  7,  to  make  an  order  on  the 
application  of  the  plaintiff,  that  a  solicitor  shall  be  assign- 
ed to  the  defendant  to  put  in  his  answer,  and  that  the 
costs  of  his  contempt  shall  be  taxed  and  paid  out  of  the 
suitor's  fund.(3) 

If  the  sheriff  attaches  the  defendant  and  sends  him  to 
prison,  or  finding  him  already  in  custody  for  other  suits, 
detains  him  and  returns,  "  I  have  attached  the  within- 
named  A.  B.  as-  within  I  am  commanded,  whose  body 

remains  in  his  Majesty's  gaol  for  my  county  of , 

under  my  custody ;"  or  if  the  defendant  is  confined  in 
prison  and  the  attachment  being  directed  to  the  proper 
authorities,  is  so  returned,  instead  of  moving  for  a  mes- 
senger, the  plaintiff  moves  for  a  habeas  corpus  cum  causis, 
to  bring  the  defendant  to  the  bar  of  the  Court  to  answer 
his  contempt.  The  habeas  corpus  fixes  the  day  on  which 
the  defendant  is  to  be  brought  up,  which  is  usually  a  motion 
day.  The  gaoler  to  whom  the  habeas  is  directed,  is  not 
entitled  to  any  mileage,  but  charges  coach-hire  and  ex- 
penses for  himself  and  an  assistant,  and  for  the  prisoner. 
He  is  always  allowed  an  assistant  to  prevent  the  escape 
of  the  prisoner,  and  to  provide  for  any  emergency  on  the 

(1)  Williams  v.  Parkinson,*  5  Sim.  74.  (2)  Atkinson  v.  Flint,1-  5  Sim.  77. 

(3)  Watkin  v.  Parker,  1  M.  &  C.  370. 

»  Eng.  Chan.  Reps,  vl  325.  b  Eng.  Chan.  Reps.  vi.  327. 
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road.     In  addition  to  his  expenses,  he  is  entitled  to  charge 
for  loss  of  time  for  himself  and  for  his  assistant. 

The  plaintiff  must  bring  the  defendant  by  a  habeas 
corpus  to  the  bar  of  the  Court  within  thirty  days  from  the 
time  of  his  being  actually  in  custody,  or  detained  (being 
already  in  custody,)  upon  process  of  contempt,  and  if  the 
last  of  such  thirty  days  shall  happen  out  of  term,  then 
within  the  first  four  days  of  the  ensuing  term,  otherwise 
the  sheriff,  gaoler,  or  keeper,  in  whose  custody  he  shall 
be,  shall  thereupon  discharge  him  out  of  custody  without 
^payment  by  him  of  the  costs  of  contempt,  which  [  *178  ] 
shall  be  payable  by  the  party  on  whose  behalf  process 
issued.(l)  Upon  the  defendant  being  brought  up  to  the 
bar  of  the  Court  the  plaintiff  instructs  his  counsel  to  move 
that  he  may  be  turned  over  to  the  Fleet,  which  is  accord- 
ingly done.  The  plaintiff  then  moves  on  the  warden's 
certificate  for  an  order,  which  is  granted  as  of  course  for 
an  habeas  corpus  to  bring  the  defendant  to  the  bar  of  the 
Court,  and  also  that  the  clerk  in  court  may  attend  with 
the  record  bill,  in  order  that  the  same  may  be  taken  pro 
confesso,  and  the  habeas  corpus  is  made  out  returnable  at 
least  twenty-eight  days  after  the  day  on  which  the  defen- 
dant was  committed  to  the  Fleet.  The  defendant  is 
brought  up,  and  the  bill  decreed  to  be  taken  pro  confesso 
in  the  manner  before  explained,  in  the  case  of  a  defendant 
brought  up  by  messenger  and  turned  over  to  the  Fleet. 
The  student  will  observe  that,  if  the  defendant  is  taken  to 
prison,  or  detained  on  an  attachment  for  want  of  answer, 
that  it  is  necessary  that  he  should  be  brought  up  from 
such  prison  and  turned  over  to  the  Fleet,  before  the  plain- 
tiff can  move  for  the  order  for  the  final  habeas,  and  for 
the  clerk  in  court  to  attend  with  the  record  bill,  for  the 
purpose  of  taking  the  bill  pro  confesso,(2)  and  even  if  the 
defendant  is  in  the  Fleet  for  another  cause,  the  bill  cannot 
be  taken  pro  confesso  upon  his  being  brought  up  by  habeas 
in  the  first  instance ;  but  he  must  be  remanded  and  another 
habeas  corpus  must  issue  returnable  in  not  less  than 
twenty-eight  days ;  and  if  the  answer  is  not  then  put  in, 
on  the  defendant  being  brought  up  by  such  second  habeas 
corpus,  the  bill  may  be  taken  pro  confesso.(3) 

(n  1  Wi'l.  4,  c.  36.     Rule  5.  (2)  See  Const  v.  Barr,»  2  S.  &  S.  452. 

(3)  Billon  v.  Bennet,h  4  Sim.  17, 

»  Er.g.  Chan.  Reps.  i.  540,  »>  Eng,  Chan.  Reps.  vi.  9. 
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It  sometimes  happens  that  from  the  position  of  the 
defendant,  it  is  impossible  to  bring  him  up  by  habeas  from 
[  *179  ]  *the  prison  where  he  is  confined,  and  where  the 
attachment  has  been  lodged  as  a  detainer  against  him. 
A  bill  cannot  be  taken  pro  confesso  against  a  prisoner  in 
Newgate  under  a  criminal  sentence,  because  he  cannot 
be  turned  over  to  the  Fleet  with  his  cause  subject  to  the 
further  process  by  habeas  corpus.(l)  And  though  an 
order  was  made  that  a  defendant  in  prison  in  Newgate 
under  sentence  for  forgery,  should  be  turned  over  to  the 
Fleet,  and  then  be  carried  back  with  his  cause,  yet  nothing 
further  appears  to  have  been  done.  (2)  An  attachment 
having  been  returned  that  the  defendant  was  confined  for 
felony  for  three  years,  the  Court  directed  the  usual  habeas, 
to  bring  him  up  ;(3)  but  on  a  subsequent  occasion,  the 
Court  said  nothing  could  be  done  until  the  term  of  his 
imprisonment  had  expired.(4) 

Where  a  defendant  is  confined  for  a  misdemeanor,  and 
has  been  brought  before  the  Court  upon  a  habeas  corpus, 
and  thereupon  has  been  turned  over  to  the  Fleet  pro  forma, 
but  has  been  carried  back  to  the  prison  from  whence  he 
came,  with  his  cause,  another  writ  of  habeas  corpus  may 
issue  directed  to  the  gaoler  or  keeper  of  the  prison  to 
which  he  has  been  carried  back,  and  thereupon  the  defen- 
dant shall  be  brought  into  court,  and  remanded  to  the 
prison  from  whence  he  came  with  his  cause,  without  being 
turned  over  again  to  the  Fleet  prison,  and  the  bill  may  be 
taken  pro  confesso  in  the  same  manner  in  all  respects  as 
if  the  defendant  had  been  all  along  in  the  custody  of  the 
Warden  of  the  Fleet.(5)  If  a  defendant  having  been 
removed  by  habeas  corpus  from  the  King's  Bench  to  the 
Fleet  prison  for  contempt  in  not  answering,  and  having 
procured  himself  afterwards  to  be  recommitted  to  the 
King's  Bench,  in  order  to  prevent  an  alias  pluries,  it  was 
[  *180  ]  Bordered  that  the  bill  should  be  taken  pro  confesso 
against  him  in  default  of  his  putting  in  his  answer  by  the 
time  an  alias  pluries  might  have  issued. (6) 

Having  examined  the  usual  proceedings  in  cases  where 
the  sheriff  returns  that  he  has  attached  the  defendant 


(1)  Moss  v.  Brown,  1  V.  &  B.  306. 

(2)  Moss  v.  Brown,  1  V  &  B.  78.  (3)  Rogers  v.  Kirkpatrick,  3  Ves.  471. 

(4)  Rogers  v.  Kirkpatrick,  3  Ves.  573. 

(5)  1  Will.  4,  c.  36,  Rule  4.  -(6)  Sturges  v.  Brown,  2  Mer.  511. 
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whose  body  he  has  ready,  I  now  propose  to  explain  how 
such  proceedings  may  be  varied  under  circumstances.  If 
the  messenger  is  unable  to  find  the  defendant,  he  makes  a 
return  accordingly,  and  the  plaintiff  then  moves  as  of 
course  for  a  serjeant-at-arms,(l)  and  if  the  serjeant-at- 
arms  returns  non  est  inventus,  an  order  for  a  sequestration 
is  made,  and  thereupon  the  bill  is  taken  pro  confesso.  If 
between  the  return  of  the  attachment  and  the  messenger's 
going,  the  defendant  is  taken  to  the  King's  Bench  or  other 
prison,  the  messenger  cannot  bring  up  the  defendant,  but 
upon  the  messenger's  return  an  habeas  corpus  is  moved 
for  with  a  view  to  the  defendant  being  turned  over  to  the 
Fleet.(2)  The  defendant  was  taken  under  an  attachment 
for  want  of  answer,  but  on  his  paying  the  sheriff  40/.,  to 
be  repaid  on  putting  in  his  answer,  the  sheriff  at  the 
request  of  the  plaintiff's  agent  discharged  him.  A  motion 
for  a  messenger  to  take  the  defendant,  who  had  not  been 
in  his  custody,  was  re  fused. (3) 

If  the  sheriff  is  unable  to  apprehend  the  defendant,  and 
returns  non  est  inventus  to  the  attachment,  there  are  two 
modes  of  proceeding  upon  such  return.  If  the  plaintiff 
can  satisfy  the  Court  by  the  affidavit  of  his  solicitor,  (or 
of  the  town  agent  of  such  solicitor  if  the  writ  of  attach- 
ment was  issued  by  such  town  agent,)  that  due  diligence 
was  used  to  ascertain  the  place  where  such  defendant  was 
at  the  time  *of  issuing  such  writ,  and  in  endea-  [  *1S1  ] 
vouring  to  apprehend  the  defendant  under  the  same,  and 
that  the  person  suing  forth  such  writ  verily  believed  at  the 
time  of  suing  forth  the  same  that  such  defendant  was  in 
the  county  into  which  such  writ  was  issued,  the  Court 
will  upon  the  plaintiff's  motion  (of  which  notice  is  not 
required)  order  that  the  serjeant-at-arms  attending  the 
Court  do  apprehend  such  defendant  and  bring  him  to  the 
bar  of  the  Court  to  answer  his  contempt.(4) 

The  affidavit  must  state  the  party's  belief  that  at  the 
time  of  suing  forth  the  attachment  the  defendant  was  in 
the  county  into  which  the  writ  was  issued,  and  not 
merely  that  his  last  known  place  of  residence  was  in  that 

(1)  Sambroke  v.  Ekins,  Dick.  63.  (2)  See  Neamev.  Wagstaff>  1  Sim.  389. 

(3)  Swindell  v.  Swindell,*  6  Sim.  295.          (4)  4  Will.  4,  c,  36,  Rule  1. 

»Eng.  Chan.  Reps.  ii.  196.  i>Eng.  Chan.  Reps.  ix.  277. 
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county.(l)  On  this  case  coming  before  the  Vice  Chan- 
cellor,^) his  Honour  ruled  that  an  affidavit  made  by  the 
managing  clerk  who  had  issued  the  attachment  was  insuf- 
ficient, and  that  the  town  agent  must  join  in  the  affidavit, 
swearing  as  to  his  belief;  but  on  appeal,  the  Lord  Chan- 
cellor, without  deciding  the  point,  intimated  a  different 
opinion.  The  affidavit  need  not  state  the  party's  belief 
that  due  diligence  has  been  used  in  ascertaining  the  defen- 
dant's residence  and  endeavouring  to  apprehend  him,  but 
it  must  swear  to  those  facts,  and  in  some  way  or  other 
satisfy  the  Court  of  their  truth.(3) 

The  affidavit  must  be  that  due  diligence  has  been  shown 
to  discover  where  the  plaintiff  was  at  the  time  the  attach- 
ment issued,  and  an  affidavit  that  due  diligence  has  been 
used  to  discover  his  place  of  residence  was  held  to  be 
insufficient.(4) 

The  Court  will  not  order  the  serjeant-at-arms  upon  a 
return  of  a  non  est  inventus,  upon  any  other  affidavit  than 
[*  182  ]  that  *of  his  solicitor  or  town  agent,  stating  that 
due  diligence  has  been  used  in  endeavouring  to  apprehend 
the  defendant,  as  required  by  1  Will.  4,  c.  36,  s.  1.  The 
affidavit  of  the  town  agent,  showing  that  he  issued  the 
writ,  and  of  the  sheriff's  officer  showing  the  steps  taken 
by  him  to  apprehend  the  defendant,  and  the  manner  in 
which  his  endeavours  were  eluded,  will  not  be  suffi- 
cient.^) 

If  the  serjeant-at-arms  apprehends  the  defendant,  the 
plaintiff  must  within  ten  days  after  the  defendant  has  been 
taken  into  his  custody,  or  if  the  last  of  such  ten  days  shall 
happen  out  of  term,  then  within  the  first  four  days  of  the 
next  ensuing  term,  cause  the  defendant  to  be  brought  to 
the  bar  of  the  Court,  and  in  default,  the  serjeant-at-arms 
is  bound  to  discharge  him  without  payment  of  costs, 
&c.(6) 

Where  the  defendant  is  brought  up  by  the  serjeant-at- 
arms,  the  plaintiff  moves  that  he  may  be  turned  over  to 
the  Fleet,  which  is  ordered  accordingly ;  arid  the  bill  is 
taken  pro  confesso,  precisely  in  the  same  manner  as 

(1)  Hanfield  v.  Wilde,'  2  R.  &  M.  91.  (2)  4  Sim.  122. 

(3)  Wright  v.  Green,b  2  R.  &  M.  93.  (4)  Davis  v.  Hammon<V  5  Sim.9* 

(5)  Pugh  v.  Pugh,d  2  M.  &  K.  358.  (6)  1  Will.  4,  c.  36,  Rule  5. 

»  Eng.  Chan.  Reps.  vi.  411.  b  Eng.  Chan.  Reps.  vi.  418. 

«  Eng.  Chan.  Reps.  vi.  293*  d  Eng.  Chan.  Reps.  viii.  35. 
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explained  in  the  case  of  a  defendant  brought  up  by  a 
messenger.  If  the  serjeant-at-arms  is  unable  to  take  the 
the  defendant,  he  returns  non  cst  invcntus,  whereupon  an 
order  for  a  sequestration  is  made,  the  cause  is  set  down 
and  the  bill  taken  pro  confcsso. 

If  the  defendant  absconds  after  appearance,  or  if  neither 
the  plaintiff's  solicitor,  nor  the  town  agent  of  such  soli- 
citor, can  swear,  that  at  the  time  of  issuing  the  attach- 
ment, he  believed  the  defendant  was  in  the  county  into 
which  such  writ  issued,  and  follow  the  directions  laid 
down  in  Rule  1,  of  the  same  act ;  there  appears  no  power 
in  the  above  act  of  which  he  can  avail  himself,  and  he 
must  proceed  to  take  the  bill  pro  confesso  under  the  old 
practice.(l) 

*The  attachment  being  returned  by  the  sheriff  [  *183  ] 
non  cst  invcntus,  is  left  with  the  plaintiff's  clerk  in  court, 
who  thereupon  makes  out  an  attachment  with  proclama- 
tion, which  is  sent  to  the  sheriff,  and  if  he  returns  it  non 
est  inventus,  this  writ  is  also  left  with  the  clerk  in  court, 
who,  without  order,  makes  out  a  commission  of  rebellion. 

The  commission  of  rebellion  is  directed  to  four  com- 
missioners, one  of  whom  is  usually  a  sheriff  ?s  officer,  com- 
manding them  jointly  or  severally  to  attach  the  defendant 
for  his  contempt.  Its  operation,  unlike  that  of  the  attach- 
ment, which  is  confined  to  the  county  into  which  it  is  issued, 
extends  over  all  the  counties  of  England.  It  is  made  return- 
able in  the  same  manner  as  an  attachment.  The  Lord 
Chancellor  endorses  his  initials  on  the  back  of  the  writ. 
The  commissioners  are  entitled  to  break  open  doors  in  pur- 
suit of  the  defendant.(2)  If  the  commissioners  are  able  to 
take  the  defendant,  they  should  personally  execute  the  writ 
and  keep  the  defendant  in  their,  or  one  of  their  custody,  and 
not  confine  him  in  the  county  prison.  They  should  make 
their  return  forthwith,  and  bring  the  defendant  into  court, 
whereupon  the  plaintiff  moves  that  the  defendant  may  be 
handed  over  to  the  Fleet,  which  motion  may  be  made  on 
a  day  not  appointed  for  motions,  and  even  before  one  of 

(1)  The  process  of  contempt  by  attachments  to  a  commission  of  rebellion  and  to  a 
serjeant-at-arms  appears  of  very  ancient  origin.     In  Lord  Bacon's  Ordinances,  tho 
process  of  contempt  against  the  person  to  a  commission  of  rebellion,  is  spoken  of  as  accord, 
ing  to  the  course  of  the  Court,  and  next,  the  serjeant-at-Javvs  is  mentioned,  as  granted 
by  special  warrant.     Beam.  Ord.  G. 

(2)  Gilb.  For.  Rom.  7G. 


183  TO    COMPEL    AN    ANSWER. 

the  equity  judges  in  private.     The  form  of  the  return  may 
be  as  follows  :  — 

"  We  whose  names  are  hereunto  subscribed,  being  two 
of  the  Commissioners  within-named,  do  humbly  certify  to 
this  honourable  Court,  that  we  have  attached  the  within- 
named  -  by  virtue  of  this  commission,  whose  body  we 
have  in  our  custody. 

A  B  ~) 

*     Commissioners." 


[  *184  ]  *But  if  they  are  unable  to  apprehend  the  defend- 
ant, they  make  the  following  return  on  the  back  of  the 
writ  :  — 

"  We  whose  names,  &c.,  that  we  have  made  diligent 
search  and  inquiry  after  the  within  named  C.  W.  ;  but 
notwithstanding  all  our  endeavours  for  that  purpose,  we 
cannot  meet  with  him  so  as  to  attach  his  body  by  virtue 
of  this  commission.  Witness  our  hand  the  -  day 
of  -  .  A.  B. 


This  return  is  not  filed. 


f1*  T)*  [  Commissioners." 


On  the  Commissioners'  return,  the  plaintiff  moves  upon 
a  motion  as  of  course  for  a  serjeant-at-arms.(l)  The  ser- 
jeant-at-arms procures  the  order  to  be  drawn  up,  and 
obtains  the  Lord  Chancellor's  warrant.  If  the  serjeant-at- 
arms  finds  the  defendant  in  custody,  he  lodges  his  warrant 
as  a  detainer  against  him,  and  returns  the  writ  accord- 
ingly, whereupon  the  plaintiff  is  entitled  to  move  for  a 
habeas,  and  the  defendant  is  brought  up  and  turned  over 
[  *185  ]  to  the  *Fleet,  and  the  bill  taken  pro  confesso  as 

(1)  By  Order  of  4th  Nov.  1674,  revived  13th  July,  1685,  and  again  12th  June,  1694, 
it  is  ordered,  that  after  any  order  for  a  serjeant-at-arms  shall  be  granted  by  the  Court, 
the  Registrar  shall,  on  request,  draw  up  the  said  order,  and  deliver  the  sam,e  to  the  ser- 
jeant-at-arms or  his  deputy,  and  no  other  person,  they  paying  for  the  same;  by  which 
means  we  shall  or  may  endeavour  to  apprehend  the  party  prosecuted,  and  bring  him 
into  this  court  to  answer  the  said  contempt,  if  he  can  ;  but  if  he  cannot,  his  Lordship 
doth  further  order,  that  no  order  for  a  serjeant-at-arms,  drawn  up  and  passed  by  the 
Registrar,  be  discharged,  and  the  contempt  thereupon,  without  the  Serjeant's  fees  be 
paid  to  him,  and  a  certificate  under  his  hand  testifying  the  same:  and  after  the  said 
Order  being  so  drawn  up  and  passed  as  aforesaid,  no  private  or  other  agreement  shall 
be  made  between  the  party  or  parties,  and  the  person  or  persons  so  standing  in  con- 
tempt  as  aforesaid,  or  any  other  person  on  their  or  «iny  of  their  behalf,  without  such 
satisfaction  shall  be  made,  and  a  certificate  of  the  same  shall  appear  to  the  Court. 
Beam.  Ord.  246, 
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before  explained ;  but  if  he  cannot  take  the  defendant,  he 
makes  the  following  return : 

In  Chancery. 

To  the  Right  Honourable  the  Lord  High 
Chancellor  of  Great  Britain. 

May  it  please  your  Lordship, 

Whereas  by  an  order  bearing  date  the  

day  of ,  in  a  certain  cause  wherein  A.  B.  and 

others  are  plaintiffs,  C.  D.  and  others  are  defend- 
ants, it  was  ordered  that  the  serjeant-at-arms  attending 
this  Court  do  apprehend  the  defendant  C.  D.  and  bring 
him  to  the  bar  of  this  Court  to  answer  his  contempt. 
These  are  humbly  to  certify  to  your  Lordship  in  pursuance 
of  the  said  order  and  your  Lordship's  warrant  thereon, 
that  I  have  made  diligent  search  and  inquiry  after  the 
said  defendant  C.  D.,  but  he  doth  so  abscond  and  secrete 
himself  that  he  cannot  be  found  to  be  apprehended  thereon, 

this  being  the day  of .  WM.  BUTT, 

Deputy  Serjeant-at-arms. 

This  certificate  is  filed  at  the  Report  Office,  and  an 
office  copy  thereof  taken,  upon  which  the  plaintiff  is  enti- 
tled to  move  as  of  course,  for  a  sequestration,(l)  the 
Border  for  which  is  drawn  up ;  but  it  is  not  the  [  *186  ] 
practice  to  seal  the  sequestration,  the  order  to  take  the 

(1)  By  the  27th  of  Lord  Bacon's  Ordinances,  it  is  ordered,  u  In  case  where  thedefen, 
ant  sits  all  the  process  of  contempt  and  cannot  be  found  by  the  serjeant-at-arms,  or  resists 
the  serjeant-at-arms,  or  makes  rescue,  a  sequestration  shall  be  granted  of  the  land  in 
question  ;  and  if  the  defendant  render  not  himself  within  the  year,  then  an  injunction 
for  the  possession.  Beam.  Ord.  16.  And  by  Order  of  13th  May,  1721,  it  is  declared,  that 
no  sequestration  can  regularly  issue  to  sequester  the  estate  of  any  person  who  cannot  be 
found,  but  upon  the  return  non  est  inventus  of  the  serjeant-at-arms,  and  doth  therefore 
order,  that  from  henceforth,  where  any  person  is  in  contempt,  either  for  want  of  an  appear- 
ance or  answer,  or  for  uot  yielding  obedience  to  any  order  or  decree  of  this  Court, 
(unless  it  be  for  contemptuous  language,  or  the  beating  or  abusing  any  person  in  the  serv* 
ing  of  the  process  of  this  Court,  or  other  contempts  of  like  nature,)  the  serjeant-at-arms 
attending  this  Court  do  apprehend  and  bring  the  contemner  to  the  bar  of  this  Court,  to 
answer  such  contempt;  but  if  the  contemner  cannot  be  found,  then  to  return  non  est 
inventus,  to  the  end  a  sequestration  may  regularly  issue  according  to  the  ancient  usage 
and  practice  of  this  Court,  and  that  process  do  for  the  future  issue  accordingly,  and  that 
it  be  made  a  part  of  all  orders  for  giving  time  to  answer,  or  for  doing  any  other  act, 
upon  the  party's  entering  his  appearance,  with  the  Registrar,  that  the  party  when  he 
enters  such  his  appearance,  do  likewise  consent  that  a  serjeant-at-arms  shall  go  against 
him,  as  upon  a  commission  of  rebellion  returned  non  est  inventus^  in  case  of  non-compli* 
ance.  Beam.  Ord,  3^4. 

14* 
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bill  pro  confesso  only  reciting  that  a  sequestration  was 
awarded  against  defendant. 

When  I  come  to  treat  of  a  sequestration  for  non-pay- 
ment of  money  or  non-compliance  with  the  decrees  or 
orders  of  the  Court,  I  shall  pursue  the  subject  more  at 
large  ;  but  as  the  order  for  the  sequestration  is  sufficient, 
in  most  cases,  without  even  the  writ  being  sealed,  to  move 
to  take  the  bill  pro  confesso^  I  shall  confine  myself  to  the 
few  following  observations:  A  sequestration  has  no  return; 
it  empowers  the  Commissioners  to  receive  the  rents  of 
real  estate,  and  also  to  sequester  goods,  chattels,  and  per- 
sonal estate,  and  to  keep  the  same  under  sequestration 
in  their  hands  until  the  defendant  shall  answer  the  com- 
plainant's bill,  clear  his  contempt,  and  the  Court  make 
other  order  to  the  contrary.  The  initials  of  the  Chan- 
cellor are  signed  to  the  writ,  and  the  order  is  sent  with 
the  writ  when  it  goes  to  the  sealer.  A  sequestration 
issued  upon  mesne  process  is  capable  of  being  executed, 
as  in  the  case  of  a  bill  for  discovery  where  the  defend- 
ant refuses  to  answer  ;(1)  but  generally,  goods  taken 
under  a  sequestration  on  mesne  process  are  not  to  be 
[  *187  ]  *sold,(2)  and  that  although  they  are  perishable 
goods. (3)  Sequestrators  on  mesne  process  are  account- 
able for  the  profits,  and  can  only  retain  so  far  as  to  satisfy 
for  the  contempt.(4)  A  sequestration  which  issues  on 
mesne  process,  determines  by  the  death  of  the  party.(5) 

The  plaintiff's  solicitor,  on  obtaining  the  order  for  the 
sequestration,  moves  as  of  course  that  the  clerk  in  Court 
may  attend  at  the  hearing  of  the  cause  with  the  record 
of  the  plaintiff's  bill,  in  order  that  the  same  may  betaken 
pro  confesso  against  the  defendant.  The  cause  is  set 
down  for  hearing,  equally  whether  the  defendant  in  con- 
tempt is  a  sole  defendant  or  not.  When  called  on  for 
hearing,  the  clerk  in  court  attends,  reads  the  title  and 
prayer  of  the  bill,  and  the  court  decrees  the  same  to  be 
taken  pro  confesso  against  the  defendant  making  default, 
and  gives  the  consequential  directions  thereon  both 
against  the  defendant  in  contempt,  and  the  other  defend- 
ants, if  there  are  any.  As  observed  at  p.  175,  a  bill  can- 

(1)  Rowley  v.  Ridley,  3  Swanst.  306,  b. 

(2)  Hales  v.  Shafto,  3  Bro.  C.  C.  7J  ;  and  see  1  Ves.  85,  where  the  point  is  doubted. 

(3)  Wilcocks  v.  Wilcocks,  1  Arnb.  421.  (4)  Gibson  v.  Screvington,  1  Vern.  247. 
(5)  Burdett  v.  Rocklcy,  1  Vern.  57. 
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not  be  taken  pro  confesso  against  a  defendant,  except 
upon  a  hearing,  unless  the  defendant  is  in  actual  custody  ; 
when  it  may  be  taken  pro  confesso  on  motion  ;  neither  can 
the  plaintiff,  unless  the  defendant  is  in  actual  custody, 
take  a  decree  according  to  the  prayer  of  his  bill,  but  is 
only  entitled  to  such  relief  as  the  statement  contained  in 
his  bill,  if  admitted  to  be  true,  would  justify.  The  decree 
pronounced  by  the  court  is  absolute  in  the  first  instance, 
and  does  not  give  the  defendant  a  day  to  show  cause. (1) 

In  following  through  the  process  to  a  sequestration, 
notwithstanding  the  plaintiff  may  make  his  process  of  con- 
tempt ^returnable  immediately,  under  the  Act  of  [  *188  ] 
1  Will.  4,  c.  36,  Rule  3,  it  is  recommended  that  there 
should  be  fifteen  entire  days  between  the  teste  of  one  writ 
and  the  time  of  sealing  the  next  writ  in  succession. (2) 

If  the  defendant  be  taken  upon  the  attachment  with 
proclamation,  or  under  the  commission  of  rebellion,  or  by 
the  serjeant-at-arms,  the  plaintiff  on  the  return  thereof, 
proceeds  to  get  the  defendant  turned  over  to  the  Fleet,  and 
the  bill  taken  pro  confesso  in  the  same  manner  as  if  he  had 
been  brought  up  by  a  messenger  after  an  attachment 
returned  cepi  corpus.  Notwithstanding  goods  or  real 
estates  are  seized  upon  a  sequestration  for  want  of  answer, 
the  bill  may  be  taken  pro  confesso.(3^)[d\ 

WHERE  A  PLAINTIFF  IS  ALLOWED  TO  PUT  IN  A  FORMAL  ANSWER 
FOR  THE  DEFENDANT. 

If  the  defendant  is  a  formal  party,  or  no  discovery  is 

(1)  Landon  v.  Ready,*  1  S.  &  S.  44. 

(2)  See  ante,  p.  126.  (3)  Davis  v.  Davis,  2  Atk.  21. 

[a]  The  mode  of  proceeding  pointed  out  in  the  text,  to  compel  an  answer,  if?,  in  the 
main,  peculiar  to  the  English  Court  of  Chancery.  In  the  several  states  of  the  Union,  it 
is  believed,  with  very  few  exceptions,  the  proceeding  by  attachment  and  its  incidents  are 
regulated  either  by  statute,  or  by  general  rules.  Probably  in  some  the  English  practice 
is  pursued.  At  all  events,  with  the  exception  of  the  local  rules,  the  American  books  are 
barren  of  authorities  on  the  subject.  The  only  one  I  have  been  able  to  find,  is  the  fol- 
lowing, in  reference  to  the  Virginia  practice,  which  seems  to  follow  substantially  the 
English  practice. 

A  writ  of  sequestration  cannot  regularly  be  issued  on  a  sheriff's  return  of  non  est 
inventus,  on  an  attachment  for  contempt.  But  an  attachment  with  proclamation,  issues 
of  course;  to  which,  if  non  est  inventus  be  returned,  a  commission  of  rebellion  issues; 
and  if,  on  that,  a  non  est  inventus  be  returned,  the  serjeant-at-arms  is  sent  to  seek  the 
defendant,  who  may  execute  the  order  in  any  part  of  the  state.  After  this  process,  if  a 
non  est  inventus  be  returned,  a  sequestration  issues.  Hook  v.  Ross,  1  Hen.  &.  Munf. 
319,  320. 

»  Eng.  Chan.  Reps.  i.  23. 
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required  from  him,  and  he  has  been  brought  to  the  bar  of 
the  Court  to  answer  his  contempt  for  not  answering,  and 
shall  refuse  or  neglect  to  answer  within  the  next  twenty- 
one  days,  the  plaintiff  is  at  liberty,  with  the  leave  of  the 
Court,  upon  ten  days'  previous  notice  to  the  defendant 
after  the  expiration  of  such  twenty-one  days,  unless  good 
cause  be  shown  to  the  contrary,  instead  of  proceeding  to 
have  the  bill  taken  pro  confesso,  to  put  in  such  an  answer 
to  the  bill  in  the  name  of  the  defendant  without  oath  or 
signature,  besides  the  formal  parts,  to  the  following  effect : 
— "  that  the  defendant  leaves  the  plaintiff  to  make  such 
proofs  of  the  several  matters  in  the  bill  alleged  as  he  shall 
be  able  or  be  advised,  and  submits  his  interest  tothe  Court," 
[  *189  ]  — and  that  ^thereupon  the  suit  shall  proceed  in 
the  same  manner  as  if  such  answer  were  really  the  answer 
of  the  defendant,  with  which  the  plaintiff  was  satisfied ; 
and  the  costs  of  the  contempt,  and  of  putting  in  such 
answer,  may  be  provided  for  in  like  manner  as  if  the  defen- 
dant himself  had  put  in  such  answer.(l)  And  by  the  12th 
Rule,  in  any  case  where,  upon  the  application  of  the  plain- 
tiff, the  Court  shall  be  satisfied  that  justice  cannot  be  done 
to  the  plaintiff  without  an  answer  to  the  bill,  or  to  the 
interrogatories  from  the  defendant  himself,  it  shall  be  law- 
ful for  the  Court  to  order  the  defendant  to  remain  in  cus- 
tody until  answer  or  further  order,  but  without  prejudice 
to  the  plaintiff's  availing  himself  of  any  provisions  of  this 
Act.(l) 

TO  COMPEL  ANSWER  OF  PRIVILEGED  PERSONS  AND  OTHERS. 

Having  considered  in  what  manner  a  plaintiff  compels 
an  answer  and  obtains  a  decree  pro  confesso  in  case  the 
defendant  stands  out  process  of  contempt  for  neglecting  to 
file  one,  it  remains  for  me  to  explain  the  variation  in  the 
mode  of  proceeding,  arising  from  the  circumstance  of  the 
defendant  enjoying  peculiar  privileges,  or  labouring  under 
any  disability. 

The  plaintiff  compels  the  answer  of  a  person  having 
privilege  of  Parliament,  by  obtaining  orders  for  a  seques- 
tration nisi  and  a  sequestration  absolute  against  him  in 
the  same  manner  as  to  compel  his  appearance,  and  as 

(1)  1  Will.  4,  c.  3G.  Rules  11  and  12. 
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before  explained  in  treating  on  that  subject,  excepting  that, 
in  moving  to  make  the  order  nisi,  absolute,  the  plaintiff,  in 
addition  to  the  affidavit(l)  of  personal  service  and  certifi- 
cate *of  no  cause,  also  produces  the  Six  Clerk's  [  190  ] 
certificate  of  the  answer  not  having  been  filed.  After 
obtaining  the  order  absolute  for  the  sequestration,  the 
plaintiff  moves  as  of  course  that  the  clerk  in  Court  may 
attend  at  the  hearing  of  the  cause  with  the  record  of  the 
plaintiff's  bill,  in  order  that  the  same  may  be  taken  pro 
confesso  against  the  defendant ;  the  cause  is  then  set  down 
for  hearing,  and  the  bill  taken  pro  confesso  against  the 
defendant. 

The  Court  does  not  order  the  bill  to  be  taken  pro  con- 
fesso, for  want  of  the  answer  of  a  person  having  privilege 
of  Parliament  under  any  Act  of  Parliament,  but  in  exercise 
of  its  inherent  authority.  In  bills  praying  relief,  a  decree 
pro  confesso  answers  the  purpose  of  the  suit ;  but  in  a  bill 
of  discovery,  an  answer,  and  not  a  decree,  being  the  object 
of  the  suit,  a  mere  decree  pro  confesso  would  not  only  be 
informal,  but  unavailing.  To  remedy  this,  the  legislature 
has  interposed  and  enacted,  that  when  any  defendant  hav- 
ing privilege  of  Parliament  shall  have  appeared  to  any  bill 
filed  against  him,  seeking  a  discovery  upon  oath,  or  when 
an  appearance  shall  have  been  entered  for  such  defendant 
according  to  the  provisions  in  the  said  act  contained,  and 
such  person  shall  refuse  or  neglect  to  put  in  his  answer  to 
such  bill  within  the  time  for  that  purpose  allowed  by  the 
rules  and  orders  of  such  Court,  then  it  shall  and  may  be 
lawful  for  the  plaintiff  in  such  suit  to  apply  to  the  Court 
for  an  order  that  such  bill  shall  be  taken  pro  confesso 
against  such  defendant,  and  upon  such  application  such 
Court  of  equity  shall  make  an  order  that  such  bill  shall  be 
taken  pro  confesso,  unless  the  defendant  shall,  within 
eight  days  after  being  served  with  such  order,  show  good 
cause  to  the  contrary  ;(2)  and  that  if  taken  pro  confesso, 
such  bill  or  an  examined  copy  shall  be  received  in  [  *191  ] 
any  Court  of  law  or  ^equity  as  evidence  of  the  facts,  mat- 
ters, and  things  therein  contained,  in  the  same  manner  and 
as  fully  as  if  the  same  were  admitted  by  the  answer  of  the 
defendant.(S) 

(1)  In  Houghton  v.  Lord  Rokeby,  27th  April,  1808,  leaving  the  order  nisi  for  the 
sequestration  at  the  dwelling  house  was  ordered  to  be  food  service. 

(2)  1  Will.  4,  c.  36,  s.  13.  (3)  1  Will.  4,  c.  36,  s.  14. 
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There  is  much  contradiction  in  the  reported  cases  as  to 
the  construction  of  45  G.  3,  c.  124,  which  has  been  repealed 
by  1  Will.  4,  c.  36,  but  which  contains  the  same  provi- 
sions as  to  taking  a  bill  pro  confesso  against  a  person  hav- 
ing privilege  of  Parliament. 

In  Logan  v.  Grant,(l)  it  was  decided,  that  a  bill  against 
a  member  of  Parliament,  praying  relief,  might  be  taken 
pro  confesso  under  45  G.  3,  c.  124,  which  act,  the  Court 
said,  was  not  confined  to  bills  of  discovery  only ;  while  in 
Jones  v.  Davis,(2)  it  is  laid  down,  that  the  act  is  confined 
to  bills  of  discovery  only. (3) 

The  contradiction  appears  to  have  arisen  from  confus- 
ing the  4th  and  5th  sections  of  the  act,  and  from  not 
attending  to  the  inherent  jurisdiction  possessed  by  the 
Court. 

The  4th  section  empowered  the  Court  to  take  the  bill 
pro  confesso  for  want  of  appearance,  and  applied  both  to 
bills  praying  relief,  and  to  those  only  seeking  a  discovery. 
This  was  necessary,  as  the  Court  possessed  no  inherent 
power  of  proceeding  without  an  appearance.  The  5th 
sec.  was  confined  to  a  bill  seeking  a  discovery :  the  reason 
of  which  is  obvious,  as  the  Court  already  possessed  the 
power  of  taking  a  bill,  praying  relief  pro  confesso  for  want 
of  answer. 

[  *192  ]  *TO  COMPEL  THE  ANSWER  OF  A  CORPORATE  BODY. 

The  plaintiff's  clerk  in  court  seals  a  distringas,  alias 
distringas,  and  pluries  distringas,  in  the  same  manner  as 
for  want  of  appearance,  and  on  the  return  of  the  pluries 
distringas,  the  plaintiff  moves  for  a  sequestration,  and  then 
applies  that  the  clerk  in  court  may  attend  at  the  hearing 
of  the  cause,  with  the  record  of  the  plaintiff's  bill,  in  order 
that  the  same  may  be  taken  pro  confesso.  The  cause  is 
then  set  down,  and  the  bill  may  be  taken  pro  confesso. 

TO  COMPEL  THE  ANSWER  OF  AN  INFANT. 

An  infant  is  compelled  to  put  in  an  answer  in  the  same 

(1)  1  Mad.  626.  (2)  17  Ves.  368. 

(3)  This  decision  is  the  more  surprising,  as  in  Reed  v.  Phillips,  16  Ves.  436,  a  mem- 
ber  of  parliament  refused  to  enter  an  appearance,  the  Court  appointed  a  clerk  in  court  to 
enter  an  appearance  for  him,  under  45  Geo.  3,  c.  124. 
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manner  as  he  is  to  appear,  viz.  an  attachment  is  sealed 
against  him,  but  not  executed ;  a  messenger  is  moved  for 
to  apprehend  and  to  bring  him  to  the  bar  of  the  Court, 
and  when  so  brought  up,  the  plaintiff  moves  as  of  course 
that  the  senior  Six  Clerk  not  towards  the  cause  may  be 
appointed  to  answer  for  him  as  his  guardian,  and  to  defend 
the  suit,  which  will  be  ordered  accordingly.(l) 

A  messenger  had  been  ordered  to  bring  an  infant  defen- 
dant into  court,  to  have  a  guardian  assigned  for  putting 
in  her  answer.  The  messenger's  return  stated  that  the 
infant  was  secreted  by  her  mother ;  the  Court  ordered  the 
senior  Six  Clerk  to  be  appointed  the  guardian,  without  the 
infant  being  produced.(2)[a] 

*TO  COMPEL  THE  ANSWER  OF  A  PERSON  OF  UNSOUND    [  ^193  ] 

MIND. 

If  the  defendant  is  a  person  of  unsound  mind,  but  not 
found  so  by  inquisition,  the  plaintiff  may  either  issue  an 
attachment  and  procure  the  same  to  be  returned  by  the 
sheriff  specially,  and  upon  the  affidavit  of  a  medical  man 
or  other  competent  person,  move  that  the  senior  Six  Clerk 
not  towards  the  cause  may  be  appointed  his  guardian  to 
answer  the  bill  and  defend  the  suit,  or  without  issuing  an 
attachment,  he  may  apply  in  the  first  instance  to  the  Court 
upon  a  like  affidavit  for  the  same  purpose.(3)[5] 

TO  COMPEL  THE  ANSWER  OF  A  FEME  COVERT. 

In  a  bill  filed  against  a  husband  and  wife,  if  the  wife 
refuses  or  neglects  to  file  her  answer,  an  attachment  issues 
against  her  husband  without  any  order  as  of  course,  and 
he  is  proceeded  against  in  the  same  manner  as  another 
defendant.  But  as  the  answer  is  the  act  of  the  wife, 
and  as  the  Court  will  punish  a  husband  for  a  contempt, 

(1)  Wood  v.  Vincent,  17th  January,  1832. 

(2)  Steed  v.  Calley,  7  Sim.  148. 

(3)  In  Miles  v.  Lingham,  7  Ves.  229,  the  sheriff  returned  cepi  corpus  to  an  attach- 
ment  for  want  of  appearance,  but  that  in   consequence  of  extreme  infirmity  he  had  not 
taken  the  defendant.     The  Court  after  some  consideration  ordered  a  messenger. 

[a]  Where  the  infant  has  already  appeared,  by  a  guardian  ad  litem,  the  guardian 
may  be  proceeded  against,  in  the  same  manner  as  other  persons,  to  compel  an  answer.  1 
Hoff.Ch.  Prac.  182. 

[f>]  Where  a  lunatic  has  appeared  by  committee,  the  practice  to  compel  an  answer  by 
the  committee  is  the  same  as  in  case  of  other  persons,  1  Hoff.  Ch,  Prac.  182; 
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who  by  menaces  compels  a  wife  to  put  in  an  answer,(l) 
the  Court  will  relieve  the  husband  from  the  consequence 
of  the  wife's  contumacy,  if  he  can  satisfy  it  that  he  is 
unable  to  prevail  upon  her  to  file  an  answer.(2)  If  the 
husband  has  not  sufficient  influence  to  prevail  upon  his 
wife  to  answer,  and  is  desirous  of  being  exempt  from 
[  *194  ]  process  of  contempt  for  want  *of  her  answer,  he 
makes  a  special  application  to  the  Court,  of  which  notice 
is  given,  supported  by  his  affidavit  or  other  evidence, 
of  no  collusion  between  himself  and  his  wife,  and  of  his 
inability  to  prevail  upon  her  to  answer,  for  an  order,  that 
he  may  not  be  liable  to  process  if  she  neglects  to  put  in 
an  answer,  and  that  the  wife  may  answer  separately.  If 
the  affidavit  is  satisfactory  to  the  Court,  the  order  will 
be  made  accordingly  ;(3)  and  if  the  husband  has  been 
taken  on  an  attachment  he  will  be  discharged.  In  the 
latter  case  the  application  was  supported  from  a  passage 
in  the  husband's  answer. 

If  the  Court  exempts  the  husband  from  process,  the 
plaintiff  may  proceed  against  the  wife,  but  he  must  obtain 
an  order  before  he  can  issue  an  attachment  against  her, 
which  it  appears  will  be  granted  as  of  course,  on  the  alle- 
gation that  the  husband  has  obtained  an  order  to  exempt 
him  from  process. 

If  the  husband  is  out  of  the  jurisdiction,  and  a  bill  is 
filed  against  husband  and  wife  in  respect  of  a  demand 
against  her  out  of  her  separate  estate,  or  in  her  character 
as  executrix,  on  being  served  with  subposna  she  must 
appear  and  answer  ;(4)[a]  but  before  an  attachment  can 
issue  against  her,  the  plaintiff  must  move  on  notice  to  the 
wife,  that  she  may  answer  separately  ;(5)  and  the  Court 
will  order  the  wife  to  put  in  a  separate  answer ;  but  not 

(1)  Exparte  Balsam,  2  Atk.  49.  (2)  Emery  v.  Wase,  5  Ves.  846. 

(3)  Barry  v.Cane,  3  Madd.  472.    Garey  v.  Whittinghanv  1  S.  &  S.  163. 

(4)  Dubois  v.  Hole,  2  Vern.  G13.  (5)  Bunyan  v.  Mortimer,  6  Madd.  278. 

[a]  If  the  wife  be  absent,  the  husband  may  obtain  time  to  issue  a  commission  to 
obtain  the  wife's  o:ith  to  the  answer  ;  and  if  she  refuse  to  answer,  the  bill  may  be  taken 
pro  confesso  against  her.  Leavitt  v.  Cruger,  1  Paige,  4^2. 

In  New  Jersey,  however,  if  the  husband  be  served,  and  the  wife  be  out  of  the  state,  it 
is  necessary  to  have  an  order  of  publication  against  her,  unless  the  husband  appear  for 
her.  Halst.  Dig.  170—174. 

The  complainant  may  stipulate  to  receive  the  joint  answer,  sworn  to  by  the  husband 
only*  Leavitt  v.  Cruger,  1  Paige,  422. 

«  Eng.  Chan,  Reps,  i.  80, 
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because  the  defendant  is  a  prisoner.(l)  In  a  case  where 
husband  and  wife  were  defendants,  and  the  husband  being 
abroad,  only  the  wife  was  served  with  a  subpoena,  an  order 
was  made  on  the  plaintiff's  application  for  an  attachment 
against  the  wife  for  want  of  her  appearance.  The  Vice 
Chancellor  is  reported  to  have  said,  notice  ought  to  have 
been  given  to  the  *wife,  and  yet  it  appears  the  [  *195  ] 
order  for  an  attachment  was  made  without  notice,  without 
prejudice  to  an  application  to  discharge  it,  the  plaintiff 
undertaking  not  to  execute  it  without  the  leave  of  Court.(2) 
If  after  a  joint  answer  has  been  filed  by  husband  and  wife, 
the  bill  is  amended  and  the  husband  is  abroad,  the  wife 
being  a  material  party,  cannot  be  brought  into  contempt 
without  a  previous  order  upon  her  to  answer  separately. 
In  this  case  the  Court  ordered  service  of  subpoena  on  her 
to  be  good  service.(3)  After  an  order  obtained  for  the 
wife  to  answer  separately,  she  is  entitled  to  full  time  to 
answer,  and  is  not  bound  by  the  time  allowed  to  her  jointly 
with  her  husband  for  that  purpose.(4) 

BILL    TAKEN   PRO    CONFESSO    NOTWITHSTANDING  AMENDMENT 
OR    AN    INSUFFICIENT    ANSWER. 

Having  considered  the  various  modes  of  enforcing  an 
answer  to  an  original  bill,  or  of  supplying  the  want  of  an 
answer  by  taking  the  bill  pro  confesso^  I  proceed  to  con- 
sider how  the  plaintiff's  right  to  take  a  bill  pro  confesso 
is  affected  by  his  amending  his  bill,  or  by  the  defendant 
putting  in  an  insufficient  answer.  It  has  been  before 
observed  that  the  effect  of  amending  a  bill  is  to  waive  the 
process  of  contempt  prior  to  the  amendment,  and  to  ren- 
der it  necessary  for  the  plaintiff  to  recommence  his  pro- 
cess de  novo.  If,  however,  the  defendant  stands  out  all 
process  of  contempt  for  want  of  his  answer  to  the  amended 
bill,  the  bill  may  be  taken  pro  confesso  generally,  notwith- 
standing the  answer  to  the  original  bill ;  and  the  bill  is 
not  only  taken  pro  confesso  as  to  the  amendment,  but  as  to 

(1)  Anon.  2  Ves.  332.  (2)  Bushell  v.  Bushell,*  1  S.  &  S.  164. 

(3)  Tarleton  v.  Dyer,  10  Ves.  442.  (4)  Jackson  v.  Haworth,b  1  S.  &  S.  161. 

»  Eng.  Chan.  Reps.  i.  81,  »>  Eng.  Chan.  Reps.  i.  79. 
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the  whole  bill,  the  record  being  entire,(l)  an  insufficient 
[  *196  ]  answer  being  no  *answer,(2)  the  plaintiff  is 
entitled  to  take  a  bill  pro  confesso  notwithstanding  the 
defendant  has  put  in  an  insufficient  answer,(3)  if  the  defen- 
dant stands  out  process  of  contempt  for  want  of  a  further 
answer. 

The  decision  in  Hawkins  v.  Cook(4)  appears  at  first 
sight  to  contradict  the  proposition  that  after  an  insuffi- 
cient answer  the  bill  may  be  taken  pro  confesso,  but  upon 
examination  it  has  not  that  effect ;  there  a  defendant  being 
in  contempt  to  a  sequestration,  got  the  cause  to  stand 
over,  and  in  the  mean  time  filed  his  answer,  which  was 
insufficient ;  the  plaintiff  then  served  him  with  a  subpcena 
to  make  a  better  answer,  whereupon  the  defendant  put  in 
two  insufficient  answers,  and  then  the  plaintiff,  instead  of 
referring  the  answer  he  himself  had  by  his  subpoena  called 
for,  wished  to  take  the  bill  pro  confesso.  This  is  totally 
a  different  case  from  that  of  a  defendant  putting  in  an 
insufficient  answer,  and  then  standing  out  process  of  con- 
tempt to  a  sequestration  for  want  of  his  answer  to  the 
exceptions.(5) 

An  answer  having  been  filed  without  payment  or  tender 
of  costs  in  a  case  where  the  plaintiffs  were  in  a  condition 
to  take  the  bill  pro  confesso,  they  moved  to  take  the  bill 
pro  confesso  notwithstanding  the  answer.  The  Court  said 
a  motion  should  be  made  that  the  answer  should  be  taken 
off  the  file  for  irregularity,  and  the  defendant  was  remanded 
in  the  mean  time ;  but  the  plaintiff  having  taken  an  office 
copy  of  the  answer,  the  motion  was  refused.(G) 

[    *197    ]    *WHEN    THE    PLAINTIFF     IS     ENTITLED    TO     RESUME 
PROCESS    OF    CONTEMPT. 

Although  the  defendant,  immediately  on  filing  his  an- 
swer and  payment  or  tender  of  costs  of  contempt,  is  entitled 
to  his  discharge  from  custody  without  waiting  until  the 
plaintiff  is  satisfied  with  the  sufficiency  of  his  answer,  yet 

(1)  Jopling  v.  Stuart,  4  Ves.  619.     Davis  v.  Davis,  2  Atk.  24. 

(2)  Gregor  v.  Lord  Arundcl,  8  Ves.  87, 

(3)  Jopling  v.  Stuart,  4  Ves.  619.     Accepting  the  costs  of  exceptions  for  insufficiency 
does  not  prejudice  the  plaintiff's  right  so  to  do. 

(4)  2  P.  VV.  555. 

(5)  See  Lord  Hardwicke's  Observations  on  this  case,  Davis  v.  Davis,  2  Atk.  24. 

(6)  Sedgier  v.  Tyte,  11  Ves.  202. 
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if  the  Master  reports  the  answer  to  be  insufficient^  1)  or 
if  the  defendant  submits  to  answer  the  exceptions,  the 
plaintiff  is  entitled  to  resume  his  process  of  contempt. (2) 
Thus  a  defendant  having  answered  before  the  serjeant-at- 
arms  could  apprehend  him,  and  the  answer  having  been 
excepted  to,  and  defendant  having  submitted  to  answer 
the  exceptions,  the  serjeant-at-arms  was  ordered  against 
the  defendant. (3) 

By  the  old  practice,  acceptance  of  the  costs  of  contempt 
prevented  the  plaintiff  from  resuming  the  process,(4)  but 
this  is  altered  by  24  N.  O.  which  directs  that  when  a 
defendant,  in  contempt  for  want  of  answer,  obtains,  upon 
filing  his  answer,  the  common  order  to  be  discharged  as 
to  his  contempt,  on  payment  or  tender  of  the  costs  thereof, 
or  the  plaintiff  accepts  the  costs  without  order,  he  shall  not, 
by  such  acceptance,  be  compelled,  in  the  event  of  the  answer 
being  insufficient,  to  recommence  the  process  of  contempt 
against  the  defendant,  but  shall  be  at  liberty  to  take  up 
the  process  at  the  point  to  which  he  had  before  proceeded, 

By  the  old  practice,  if  the  defendant  put  in  a  fourth 
answer,  and  the  same  was  reported  insufficient,  it  was  a 
^motion  as  of  course  that  the  defendant  should  be  [  *198  ] 
examined  upon  interrogatories,  and  stand  comrnitted.(5) 
By  the  10th  N.  O.  the  same  remedy  is  given  to  the  plain- 
tiff after  a  third  answer  reported  insufficient.  Where  a 
defendant  being  in  contempt  under  an  order  for  a  messen- 
ger, put  in  an  answer  to  which  exceptions  were  allowed, 
it  was  decided  that  the  plaintiff  not  having  accepted  the 
costs,(6)  might  proceed  immediately  on  the  old  process 
without  subpoena  or  notice  for  better  answer.(7)  This  is 
so,  notwithstanding  the  General  Order  of  1676,(8)  the 
Lord  Chancellor  observing  "  upon  principle,  repeated  deci- 
sions forming  a  series  of  practice,  as  it  must  be  against  an 
order,  may  with  safety  be  taken  to  amount  to  a  reversal 
of  that  order  ;"(8)  but  if  the  plaintiff  served  a  subpoena(9) 

(1)  If  a  defendant  is  in  contempt,  the  Master,  upon   reporting-  his  answer  to  be 
insufficient,  cannot  fix  a  time  to  put  in  a  further  answer,  pursuant  to  the  8th  New 
Order. 

(2)  Child  v.  Brabson,  2  Ves.  110.  (3)  Waters  v.  Taylor,  1 6  Ves.  417,  a. 
(4)  Bailey  v.  Bailey,  11  Ves.  152.  (5)  Farquharson  v.  Balfour,  Turn.  184. 

(6)  And  even  now  if  he  has  accepted  costs,  24th  New  Orders. 

(7)  Coulson  v.  Graham,  1  V.  &  B.  331.     Boehm  v.  De  Tastet,  1  V.  &  B.  328. 

(8)  The  Order  of  1676,  seems  to  me  rather  to  assume  that  an  eight-day  rule  (or 
eight  days)  was  allowed  by  the  then  practice  after  a  contempt,  and  only  orders  that  tho 
party  shall  be  at  liberty  to  resume  the  process,  notwithstanding  the  costs  of  contempt  have 
been  paid.    Beam.  Ord.  251.  (9)  By  New  Orders,  no  subpoena  is  now  necessary. 
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for  a  better  answer,  he  could  not  resume  process  until  the 
expiration  of  eight  days.(l) 

If  after  a  sequestration  nisi  against  a  person  having 
privilege  of  parliament,  the  answer  is  reported  insufficient, 
the  plaintiff  is  not  entitled  to  move  to  make  the  seques- 
tration absolute,  but  must  obtain  another  order  for  a 
sequestration  nisi.(2)  But  in  Butler  v.  Rashfield,(3)  it  is 
said,  if  exceptions  are  taken  to  an  answer  of  a  member 
of  parliament  filed  before  order  nisi  was  made  absolute, 
the  Court  will  enlarge  the  time  for  showing  cause  till  it 
appears  whether  the  answer  is  sufficient.  The  first  case 
appears  most  consonant  to  practice,  as  the  defendant  not 
[  *199  ]  being  in  contempt,  until  *the  order  nisi  is  made 
absolute,  there  being  no  contempt,  none  can  be  presumed 
on  the  answer  being  reported  insufficient. 

If  the  defendant  files  a  demurrer  and  answer,  after  an 
attachment  cepi  corpus  has  been  returned  against  him  for 
want  of  his  answer,  although  the  defendant  is  irregular, 
yet  if  the  plaintiff  obtains  an  order  for  a  messenger  before 
he  has  taken  the  demurrer  and  answer  off  the  file,  it  will 
be  discharged  with  costs.(4)  If  a  defendant  demurs  alone 
after  the  expiration  of  twelve  days  after  appearance,  or 
files  an  answer  and  demurrer  after  the  first  attachment  has 
issued,  or  a  plea  and  answer  after  the  return  of  an  attach- 
ment with  proclamation,  the  plaintiff  must  move  to  take 
them  respectively  off  the  file  before  he  can  sue  forth  pro- 
cess of  contempt. 

Exceptions  were  allowed  to  the  answer  of  the  defend- 
ant ;  the  plaintiff  obtained  an  order  to  amend,  and  for  an 
answer  to  exceptions  at  the  same  time ;  the  defendant  only 
answered  the  amended  bill ;  the  plaintiff  issued  an  attach- 
ment for  want  of  answer  to  exceptions,  which  was  held  to 
be  irregular,  and  that  the  plaintiff  should  have  moved  to 
have  taken  the  second  answer  off  the  file.(5) 

A  plaintiff  cannot  enforce  a  further  answer  pending 
exceptions  to  a  Master's  report  of  insufficiency  ;  and  ser- 
vice of  the  order  to  set  down  the  exceptions  prevents  process 
of  contempt  from  issuing. 

(1)  Agar  v.  Regent's  Canal  Company,  19  Vee.  379. 

(2)  Lord  Clifford's  case,  2  P.  W.  385.  (3)  3  Atk.  739. 

(4)  Curzon  v.  De'la  Zouch,  1  Svvanst.  189.  (5)  De  Tastet  v.  Lopez/  1  Sim.  11. 

»Eng.  Chan.  Reps.  ii.  6. 
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CHAPTER  XV. 

THE  MANNER  IN  WHICH  A  SUIT  IN  CHANCERY  MAY  BE  DEFENDED. 

THE  defence  to  a  suit  in  Chancery  may  be  either  by  a 
demurrer,  a  plea,  an  answer,  or  a  disclaimer.  The  defend- 
ant by  demurrer  may  demand  the  judgment  of  the  Court, 
whether  he  shall  be  compelled  to  answer  the  bill  or  not. 
By  plea,  he  may  show  some  cause  why  the  suit  should  be 
dismissed,  delayed,  or  barred.  By  answer,  controverting 
the  case  stated  by  the  plaintiff,  he  may  confess  and  avoid, 
or  traverse  and  deny  the  several  parts  of  the  bill;  or 
admitting  the  case  made  by  the  bill,  may  submit  to  the 
judgment  of  the  Court  upon  it,  or  upon  a  new  case  made 
by  the  answer,  or  both ;  or  by  disclaimer  he  may  at  once 
terminate  the  suit  by  disclaiming  all  right  in  the  matter 
sought  by  the  bill.  And  all  or  any  of  these  modes  of 
defence  may  be  joined,  provided  each  relates  to  a  separate 
and  distinct  part  of  the  bill.(l)[a] 

(1)  Mitf.  PI.  98. 

[a]  Story's  Eq.  PI.  346.  349  ;  Robertson  v.  Bingly,  1  McCord's  Ch.  Rep.  352 ;  Clark 
v.Phelps,  6  Johns.  Ch.  Rep.  214;  Beauchamp  v.  Gibbs,  1  Bibb,  481  ;  Portarlington  v. 
Soulby,  6  Sim.  356,  (9  Eng.  Chan.  Rep.  308  ;)  Davies  v.  Davies,  2  Keen,  538 ;  Ellice 
v.  Goodson,  3  Myl.  &Cr.  653 ;  S.  C.  2  Load.  Jur.  249. 
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CHAPTER  XVI. 

DEMURRER. 

Grounds  of  demurrer  to  original  bill,  201.  To  bill  of  discovery,  203.  To  other  bills, 
204.  Qualities  and  requisites  for  demurrer,  205.  Within  what  time  to  be  filed, 
207.  Within  what  time  a  demurrer  and  answer,  208.  How  demurrer  prepared, 
signed,  and  filed,  209.  Demurrer  by  married  woman  or  infant,  209.  Entry  of,  209. 
Plaintiff  may  amend  if  he  considers  demurrer  good,  210.  Defendant  may  withdraw 
demurrer,  210.  Costs  of  demurrer,  212.  How  recovered,  213.  Effect  of  demurrer 
allowed  or  overruled,  213.  The  like  of  demurrer  and  answer,  214. 

THE  GROUNDS  OF  A  DEMURRER,  AND  WHEN  IT  IS  A  GOOD 
DEFENCE. 

WHENEVER  any  ground  of  defence  is  apparent  on  the 
bill(l)  itself,  either  from  matter  contained  in  it,  or  from 
defect  in  its  frame,  or  in  the  case  made  by  it,  the  proper 
mode  of  defence  is  by  demurrer.(2)  The  causes  of 
demurrer  are  merely  upon  matter  in  the  bill,  or  upon  the 
omission  of  matter  which  ought  to  be  therein  or  attendant 
thereon,  and  not  upon  any  foreign  matter  alleged  by  the 
defendant.(3)[a] 

The  principal  grounds  of  objection  to  the  relief  sought 
by  an  original  bill,  which  may  be  taken  advantage  of  by 
demurrer,(4)  are  these  : — 1.  That  the  subject  of  the  suit 
[  *202  ]  is  *not  within  the  jurisdiction  of  a  court  of 
equity  ;(5)  as  where  the  plaintiff  may  have  his  remedy  at 
law  ;(6)  or  in  an  Ecclesiastical  Court  or  other  court  of 
ordinary  jurisdiction.(7)[&]  2.  That  it  appears  on  the  face 

(1)  Mr.  Bell  in  his  evidence  before  the  Chancery  Commissioners,  says,  "When  we 
begin  practice,  it  is  a  common  error  until  corrected  by  advice  and  experience,  to  think 
we  may  serve  our  clients  by  a  demurrer,  but  they  seldom  end  a  cause." — Com.  Rep. 
1826,  p.  16. 

(2)  Mitf.  PI.  99.  (4)  Mitf.  PI.  100.    Beam.  Ord.  26. 

(4)  In  treating  of  demurrers  and  pleas,  writers  frequently  point  out  both  as  proper 
defences  on  the  same  ground,  "as  personal  disability,"  "or  want  of  jurisdiction,"  which 
may  be  taken  advantage  of  as  well  by  plea  as  by  demurrer.    The  student  must  bear  in 
mind  the  leading  distinction  as  mentioned  in  58th  of  Lord  Bacon's  Ordinances,  "  that  a 
demurrer  is  properly  upon  matter  defective  contained  in  the  bill  itself,  and  no  foreign 
matter,  but  a  plea  is  of  foreign  matter."     Beam.  Ord.  26. 

(5)  Mitf.  PL  102.  (6)  Mitf.  PI.  113.  (7)  Mitf.  PL  114. 

[a]  Story's  Eq.  PL  351,  352;  Alderson  v.  Biggars,  4  Hen.  &  Munf.  473;  Harris  r. 
Thomas,  1  Hen.  &  Munf.  18;  MitchHl  v.  Lenox,  2  Paige,  280  ;  Smcts  v.  Williams,  4 
Paige,  364;  Kuypers  v.  Dutch  Reformed  Church,  6  Paige,  570. 

[b]  Or  that  in  a  suit  concerning  property,  the  amount  in  dispute,  is  not  sufficient  to 
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of  the  bill,  that  some  other  court  of  equity  has  the  proper 
jurisdiction.(l)[a]  3.  That  the  plaintiff  is  not  entitled  to 
sue  by  reason  of  some  personal  disability  which  is  appa- 
rent on  the  bill,  as  where  an  infant,  or  a  married  woman, 
an  idiot,  or  a  lunatic  exhibiting  a  bill,  appears  upon  the 
face  of  it,  to  be  thus  incapable  of  instituting  a  suit  alone, 
and  no  next  friend  or  committee  is  named  in  the  bill.(2)[6] 
4.  That  the  plaintiff  has  no  interest  in  the  subject,  or 
title  to  institute  a  suit  concerning  it.(3)  As  where  an 
executor  does  not  appear  by  his  bill  to  have  proved  the 
will  of  his  testator,  or  appears  to  have  proved  it  in  an 
improper  or  insufficient  Court.(4)  Or  where  an  original 
bill  was  filed  to  redeem  a  mortgage,  and  an  answer  was 
put  in,  showing  that  the  plaintiff  had  no  title  to  redeem, 
and  he  afterwards  purchased  a  right  to  redeem,  and 
amended  the  bill,  a  demurrer  to  the  amended  bill  was  allow- 
ed.(5)[c]  5.  That  the  plaintiff  has  no  right  to  call  upon 
the  defendant  concerning  the  subject  of  the  suit.(6)[d] 
As  where  a  bill  is  filed  against  an  agent,  neither  praying 
relief  against  him  nor  that  he  may  pay  the  costs.(7) 
6.  That  the  defendant  has  not  the  interest  in  the  subject 
which  can  make  him  liable  to  the  claims  of  the  plaintiff, 
as  where  a  bill  is  filed  to  impeach  an  award  and  the  arbi- 
trators are  made  defendants.  (8)[e]  7.  That  the  plaintiff 
has  no  right  to  the  relief  he  prays.(9)  As  where  a  bill 

(1)  Mitf.  PI.  133.  (2)  Mitf.  PI.  135.  (3)  Mitf.  PI.  136. 

(4)  Mitf.  PI.  138.  (5)  Pilkington  v.  Wignall,  2  Madd.  240. 

(6)  Mitf.  PI.  141. 

(7)  Le  Texier  v.  Margravine  of  Anspach,  15  Ves.  164. 

(8)  Mitf.  PI.  142.  (9)  Mitf.  PL  144. 

give  the  Court  jurisdiction  ;  Smets  v.  Williams,  4  Paige,  364 ;  or  any  other  matter  show- 
ing  a  want  of  jurisdiction  apparent  on  the  face  of  the  bill.  Story's  Eq.  PI.  372—379  ; 
Blount  v.  Garen,  3  Hayw.  83. 

[a]  Story's  Eq.  PL  382—384  ;  Mead  v.  Merritt,  2  Paige,  402. 

If  the  defendant  intends  to  object  to  the  jurisdiction  of  the  Court,  he  should  demur  to 
the  prayer  of  relief;  it  is  too  late  to  object  at  the  hearing,  after  having  put  himself  on 
the  merits,  in  his  answer.  Livingston  v.  Livingston,  4  Johns.  Ch.  Rep.  287. 

[b]  Story's  Eq.  PL  384,  385. 

[c]  Or  where  the  bill  states  a  contract  without  consideration,  and  which  is  a  mere 
nudum  pactum,  Coop.  Eq.  PL  1G6, 167  ;  Story's  Eq.  PL  389 ;  Cozine  v.  Graham,  2  Paige, 
177 ;  Meach  v.  Stone,  1  D.  Chip.  182.     Or  where  it  appears  upon  the  face  of  the  bill, 
that  the  complainant's  suit  is  barred  by  lapse  of  time.     Hoare  v.  Peck,  6  Sim.  51,  (9 
Eug.  Ch.  Rep.  165 ;)  Freake  v.  Cranefeldt,  3  Myl.  &  Cr.  499  ;  Fyson  v.  Pole,  3  You.  & 
Coll.  266;  Humbert  v.  Rector,  &c.  of  Trinity  Church,  7  Paige,  195;  Van   Hook  v. 
Whitlock,  7  Paige,  373;  Coster  v.  Murray,  5  Johns.  Ch.  Rep.  521 ;  Waller  v.  Demint, 
1  Dana,  92 ;  Dunlap  v.  Gibbs,  4  Yerg.  94  ;  Story's  Eq.  PL  389  ;  Coop.  Eq.  PL  167. 

[d]  Story's  Eq.  PL  394. 

[<•]  Story's  Eq.  PL  201, 202.  396—398;  Coop.  Eq.  PL  177;  1  Mont.  Eq.  PI.  42 ;  Hare 
on  Disc.  63—83. 
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to  perpetuate  testimony  does  not  state  that  no  action  can 
[  *203  ]  be  immediately  brought,  or  where  a  bill  for  *a 
commission  to  examine  witnesses  abroad  does  not  allege 
that  an  action  has  been  brought.(l)  8.  That  the  bill  is 
deficient  to  answer  the  purposes  of  complete  justice.(2) 
As  where  the  name  of  counsel  does  not  appear  upon  the 
bill.(3)[a]  Or  the  bill  is  otherwise  defective  in  form.(4)[6] 
Or  for  want  of  parties.(5)[c]  But  a  demurrer  for  want  of 
parties  must  show  who  are  the  proper  parties.(6)[cT|.  Or 
lastly,  that  the  bill  improperly  confounds  distinct  subjects, 
or  unnecessarily  multiplies  suits.(7)[e]  As  where  the  infant 
heir  and  only  son  of  an  intestate  joined  with  his  sister  in 
a  bill  against  their  mother,  the  administratrix,  for  an 
account  of  the  intestate's  real  and  personal  estates.(S)  Or 

(1)  Angell  v.  Angell,*  1  S.  &  S.  83.  (2)  Mitf.  PI.  144. 

(3)  Kirkley  v.  Burton,  5  Madd.  378. 

(4)  Hayter  v.  Stapleton,  2  Atk.  137. 

(5)  Mit.  PL  145. — At  law  if  you  join  the  heir  and  executor  in  an  action,  they  may 
demur,  but  it  is  otherwise  in  equity,  for  every  person  must  be  a  party  who  is  necessary 
to  enable  the  Court  to  make  a  complete  decree.    Plunket  v.  Penson,  2  Atk.  51. 

(6)  Mitf.  PI.  146.  (7)  Mitf.  PI.  146. 
(8)  Dunn  v.  Dunn,*  2  Sim.  329. 

[a]  1  Hoff.  Ch.  Prac.  97 ;  see  also  ante,  106,  note. 

[6]  This  includes  the  want  of  due  certainty  in  the  allegations,  or  the  loose  and  inarti- 
ficial structure  of  the  bill,  or  the  omission  of  some  prescribed  formularies,  as  well  as 
multifariousness  in  the  subject-matter.  For  a  full  discussion  of  these  subjects,  see 
Story's  Eq.  PI.  403—414;  1  Mont.  Eq.  PI.  113—115. 

[c]  Mitchell  v  Lenox,  2  Paige,  281.     Or  the  joinder  of  improper  parties.    Clarkson  v. 
De  Peyster,  3  Paige,  336;  Crane  v.  Deming,  7  Conn.  387. 

A  defendant  can,  however,  demur  for  want  of  proper  parties,  only  where  it  is  apparent 
from  the  bill  itself,  that  there  are  other  persons,  who  ought  to  have  been  made  parties. 
Robinson  v.  Smith,  3  Paige, 222.  Crane  T.  Deming,  supra;  Story's  Eq. PI. 74— 203.  414 
—416. 

[d]  Not  by  name,  but  in  such  a  manner  as  to  point  out  to  the  complainant  the  objec- 
tion to  his  bill,  and  to  enable  him  to  amend,  by  making  proper  parties.     Attorney  Gene- 
ral v.  Poole,  1  Myl.  &  Cr.  17. 

It  has,  however,  been  recently  held,  that  upon  a  demurrer  to  a  bill,  for  want  of  equity, 
the  objection,  that  the  bill  is  defective  for  want  of  parties,  may  well  be  taken.  Vernon 
v.  Vernon,  in  Chan,  in  England,  Feb.  1837,  cited  Story,  Eq.  PI.  416,  note;  S.  C.  2  Myl. 
&  Cr.  145;  Gething  Y.  Vigurs,  Nov.  8,  1836,  V.  C.  in  England,  cited  Story's  Eq.  PI. 
4 16,  note. 

[e]  By  multifariousness  in  a  bill,  is  meant,  the  improperly  joining  in  one  bill,  distinct 
and  independent  matters,  and  thereby  confounding  them;  as  for  example,  the  uniting 
in  one  bill,  of  several  matters  perfectly  distinct  and  unconnected,  against  one  defendant; 
or  the  demand  of  several  matters  of  a  distinct  and  independent  nature  against  several, 
defendants  in  the  same  bill.    West  v.  Randall,  2  Mason,  201;  Fellows  v.  Fellows,  4 
Cowen,  682 ;  Story's  Eq.  PI.  224—234,  and  cases  there  cited.     Brinckerhoffv.  Brown,  6 
Johns.  Ch.  Rep.  139  ;  West  v.  Randall,  2  Mason,  181  ;  Stuart's  heirs  v.  Coalter,  4  Rand. 
74;  Coe  v.  Turner,  5  Conn.  86;  Gibbs  v.  Clagett,2  Gill  &  Johns.  14;  Richardson  v. 
McKinson,  Litt.  Sel.Cas.  320;  Boydv.  ELoyt,5  Paige,  65;  Johnson  v.  Johnson,  6  Johns. 
Ch.  Rep.  163  ;  Mulock  v.  Mulock,  1  Edw.  Ch.  Rep.  14 ;  Pomeroy  v.  Pomeroy,  1  Johns. 
Ch.  Rep.  606;  Terrill  v.  Craig,  Halst.  N.  J.  Dig.  168  ;  Thurmon  v.  Shelton,    10  Yerg. 
383 ;  Dimmock  v.  Bixby,  20  Pick.  368 ;  Bryan  T.  Blythe,  4  Blackf.  331 ;  Graves  v. 
Fresh,  9  Gill  &  Johns.  280. 

«  Eng.  Chan.  Reps.  i.  44.  bEng.  Chan.  Reps.  ii.  439. 
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where  A.  B.  and  C.  being  the  next  of  kin,  and  B.  &  C.  the 
co-heirs  of  an  intestate,  file  a  bill  against  D.  for  an  account 
of  the  real  and  personal  estates  of  the  intestate.(l) 

The  principal  grounds  of  objection  by  way  of  demurrer 
to  the  discovery  sought  by  the  bill  are  these :  1 .  That  the 
case  made  by  the  bill  is  not  such  in  which  a  court  of  equity 
assumes  a  jurisdiction  to  compel  a  discovery.(2)  As  where 
a  bill  of  discovery  does  not  allege  that  the  discovery  sought 
is  in  aid  of  proceedings  either  pending  or  intended.(3)[/] 
2.  For  want  of  interest  in  the  plainthT.(4)[g-]  3.  Or  in 
the  defendant.(5)  As  where  a  bill  is  filed  against  a  person 
for  the  discovery  of  a  matter  concerning  which  he  is 
merely  a  witness.(6)[A]  Or  ^against  a  married  [  *204  ] 
woman  and  her  husband  in  aid  of  an  action  for  debt  on  her 
account.(7)  4.  For  want  of  privity  of  title  between  the 
plaintiff  and  defendant. (8)  [a]  5.  That  the  discovery  is 
immaterial.(9)[6]  6.  That  the  situation  of  the  defen- 
dant renders  it  improper  for  a  court  of  equity  to  compel  a 
discovery. (10)  As  where  the  bill  charges  a  defendant  with 
an  act  which  would  subject  him  to  a  criminal  prosecution, 
under  a  statute,  in  which  case  the  defendant  need  not 
plead  the  statute,  but  may  demur  to  the  bill,(ll)  unless  the 
plaintiff  is  alone  entitled  to  the  penalties  and  expressly 

(1)  Maud  v.  Acklonv2  Sim.  331. 

(2)  Mitf.  PI.  149.  (3)  Cardale  v.  Watkins,  5  Madd.  18. 
(4)  Mitf.  PI.  151.  (5)  Mitf.  PI.  152. 

(6)  How  v.  Best  and  Hase,  5  Madd.  19. 

(7)  Barren  v.  Grilliard,  3  Ves.  &  B.  165. 

(8)  Mitf.  PI.  154.  (9)  Mitf.  PI.  154. 

(10)  Mitf.  PI.  157.  (11)  Fleming  v.  St.  John,»>  2  Sim.  181. 

[/]  Or  where  it  is  in  aid  of  a  mandamus,  quo  warranto,  prohibition,  information, 
indictment,  or  any  other  proceeding  of  a  criminal  nature.  Wigram  on  Discov.  4,  5 ; 
Leggett  v.  Postley,  2  Paige,  601 ;  2  Story's  Eq.  Jur.  709  ;  Story's  Eq.  PI.  423  ;  United 
States  v.  Bank  of  Virginia,  1  Peters,  100;  Greenleaf  v.  Queen,!  Peters,  138;  Horsburg 
v.  Baker,  1  Peters,  232-236.  Or  of  facts  establishing  a  forfeiture,  or  which  would  sub- 
ject the  party  to  penal  consequences.  Glynn  v.  Houston,  1  Keen,  329.  The  only  excep- 
tions to  this  rule  are,  where  by  statute  such  discovery  may  be  compelled.  Thus  in  New 
York,  it  may  be  required  in  cases  of  contracts  founded  on  gaming,  illegal  brokerage, 
usury,  the  fraudulent  confession  of  judgments,  and  the  fraudulent  assignment  of  pro- 
perty to  defraud  creditors ;  in  all  which  cases  the  effect  of  the  discovery  is  specially 
limited,  by  statute,  to  the  object  of  the  civil  proceeding  in  regard  to  which  it  is  sought. 
Graham  on  Jurisdiction,  493. 

[g]  Story 'sEq.  PI.  426,  427. 

[A]  Story's  Eq.  PL  423.  198,  199.  217.  262. 

[a]  Story's  Eq.  PI.  434 ;  Glyn  v.  Soares,  3  Myl.  &  K.  450,  (9  Eng.  Ch.  Rep.  122 ;) 
Irving  v.  Thompson,  9  Sim.  17.  29. 

[b]  Leggett  v.  Postley,  2  Paige,  599  ;  Newkirk  v.  Willett,  2  Caines'  Cas.  in  Er.  296 ; 
Seymour  v.  Seymour,  4  Johns.  Ch.  Rep.  409 ;  Lucas  v.  The  Bank  of  Darien,  2  Stew. 
280  ;  Mclntyre  v.  Manciua,  3  Johns.  Ch.  Rep.  47. 

»Eng.  Chan.  Reps.  ii.  441.  &Eng.  Chan.  Reps.  ii.  371. 
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waives  them  by  the  bill,  then  the  defendant  must  make  the 
discovery.(l)[c]  Or  where  the  discovery  would  subject 
the  defendant  to  a  forfeiture,  or  may  hazard  his  title  in  a 
case  where,  in  conscience,  he  has  at  least  an  equal  right 
with  the  person  requiring  the  discovery,  though  that  right 
may  not  be  clothed  with  a  perfect  legal  title.(2)[d]  A 
demurrer  to  a  bill  of  discovery  will  not  hold  for  want  of 
parties  or  in  general  for  want  of  equity. (3) [e] 

Demurrers  have  hitherto  been  noticed  with  reference 
only  to  original  bills.  As  every  other  kind  of  bill  is  a 
consequence  of  an  original  bill,  many  of  the  causes  of 
demurrer  which  will  apply  to  an  original  bill  will  also  apply 
to  every  other  kind,  but  the  peculiar  form  and  object  of 
each  kind  afford  distinct  causes  of  demurrer  to  each. 
Thus,  if  a  bill  of  revivor  does  not  show  a  sufficient  ground 
for  reviving  the  suit  or  any  part  of  it  either  by  or  against 
the  person  by  or  against  whom  it  is  brought,  the  defendant 
may  by  demurrer  show  cause  against  the  revival. (4) [/] 

If  a  supplemental  bill  is  brought  upon  matter  arising 
before  the  filing  of  the  original  bill,  where  the  suit  is  in 
[  *205  ]  that  *stage  of  proceeding  that  the  bill  may  be 
amended,  the  defendant  may  demur.(5)[a]  A  demurrer 
will  hold  to  a  supplemental  bill  stating  facts  posterior  to 
the  original  bill,  but  immaterial  as  facts,  which  might  be 
considered  by  the  Master  under  the  decree  to  be  made  in 

(1)  Mitf.  PL  151.  (2)  Mitf.  PI.  157. 

(3)  Mitf.PI.163. 

(4)  Mitf.  PL  154.  (5)  Mitf.  PL  164. 

[c]  See  ante,  203,  note  f. 

[d]  Story's  Eq.  PL  434-444. 

[e]  Story's  Eq.  PL  470  ;  Hare  on  Disc.  124-126. 

A  bill  of  discovery  will  be  sustained,  to  aid  the  prosecution  or  defence  of  a  civil  suit  in 
a  foreign  tribunal.  Mitchell  v.  Smith,  1  Paige,  287  ;  contra,  Bent  v.  Young,  9  Sim.  180. 

So,  it  will  be  sustained,  though  the  amount  in  controversy  in  the  legal  tribunal  be  less 
than  that  at  which  the  original  jurisdiction  of  this  court  is  limited.  Goldey  v.  Becker,  1 
Edw.  Ch.  Rep.  271 ;  Schroeppel  v.  Redfield,  5  Paige,  245. 

[/]  Pendleton  v.  Fay,  3  Paige,  204.  But  where  supplemental  matter  is  improperly 
inserted  in  a  bill  of  revivor  and  supplement,  it  does  not  authorize  the  defendant  to  demur 
to  the  whole  bill ;  he  should  demur  to  the  supplemental  matter  only.  Randolph  v.Dick- 
erson,  5  Paige,  517.  See  also  Story's  Eq.  PL  476-480. 

[a]  Stafford  v.  Howlett,  1  Paige,  200;  Pendleton  v.  Fay,  3  Paige,  204;  Milner  v. 
Milner,  2  Edw.  Ch.  Rep.  114 ;  Saunders  v.  Frost,  5  Pick.  275  ;  Story's  Eq.  PL  474-476, 
490,  491 ;  Dias  v.  Merle,  4  Paige,  259. 

Where  an  objection  is  made,  out  of  season,  for  the  want  of  parties,  the  complainant, 
instead  of  amending  the  original  bill,  may  file  a  supplemental  bill,  merely  to  bring  in  the 
parties  wanting ;  and  the  defendants  to  the  original  bill  need  not,  in  such  case,  be  made 
parties  to  the  supplemental  bill.  Ensworth  v.  Lambert,  4  Johns.  Ch.  Rep.  605. 
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the  original  suit,(l)   and  also  to  a  supplemental  bill  as 
stating  circumstances  not  only  subsequent  to  the  original 
bill,  but  to  publication,  as  not  properly  supplemental  mat- 
ter, and  as  not  material. (2)     A  demurrer  will  hold  to  a 
supplemental  bill  to  perpetuate  testimony  of  witnesses,  on 
the  ground  of  facts  discovered  since  the  filing  of  the  ori- 
ginal bill,  but  not  stating  what  those   facts   are.(3)     A 
defendant   may  answer   to  the  discovery,  yet  demur  to 
the  relief,(4)  but  he  cannot  demur  to  a  discovery  unless 
he  demur  to  the  relief,  for  then  he  does  not  demur  to  the 
thing  required,  but  he  demurs  to  the  means  by  which  it  is 
to  be  obtained.(5)[6]    Though  it  is  now  settled  that  if  the 
bill  prays  discovery  and  relief,  a  plaintiff  not  entitled  to 
relief  is  not  entitled  to  discovery,  the  converse  of  that 
rule  will  not  hold,  because  he  may  be  entitled  to  relief 
without  being  entitled  to  it  through  the  discovery,  and 
may  then  obtain  a  decree  though  he  has  not  established 
his  right  by  the  defendant's  answer.(6)[c]     If  the  plaintiff 
is  entitled  to  discovery  only  and  not  to  relief,  a  general 
demurrer  will  lie,  but  this  does  not  prevent  a  demurrer  to 
the  relief  giving  the  discovery.(T) 

A  demurrer,  if  it  does  not  go  to  the  whole  bill,  must 
clearly  express  the  particular  part  demurred  to.(8)[d]  A  plea 
may  be  good  in  part,  but  as  to  a  demurrer  the  Court  will 
*not  take  the  trouble  of  looking  through  the  bill  [  *206  ] 
and  picking  out  the  particular  part  which  is  affected  by  it ; 
the  rule  is,  that  it  must  be  good  as  to  all,  or  good  for 
nothing  ;(9)[a]  but  the  Court  inclined  to  the  opinion  that 

(I)  Adams  v.  Dovvding,  2  Mad.  53.          (2;  Milnor  v.  Lord  Harewood,  17  Ves.  144. 

(3)  Knight  v.  Knight,  4  Mad.  1. 

(4)  Abraham  v.  Dodgson,  2  Atk.  15G. 

(5)  Morgan  v.  Harris,  2  Bro.  C.  C.  124. 

(6)  Attorney  General  v.  Brown,  1  Swanst.  294. 

(7)  Todd  v.  Gee,  17  Ves.  273.  (8)  Robinson  v.  Thompson,  2  V.  &  B.  118. 
(9)  Mayor  &c.  of  London  v.  Levy,  8  Ves.  403. 


[b]  Story's  Eq.  PI.  419  ;  Hare  on  Disc.  6,  7.  9. 

[c]  Story's  Eq.  PI.  421. 

[d]  Salkeld  v.  Science,  2  Ves.  107;  Devonsher  v.  Newenham,  2  Sch.  &,  Lefr.  205; 
Story's  Eq.  PI.  359,  360. 

[a]  Verplanck  v.  Cuines,  1  Johns.  Ch.  Rep.  57 ;  Shed  v.  Garfield,  5  Vermont,  39 ; 
Castleman  v.  Veitch,  3  Rand.  598  ;  Kimberly  v.  Sells,  3  Johns.  Ch.  Rep.  467  ;  Graves  v. 
Downey,  3  Monroe,  356;  Chase's  Case,  1  Bland,  217  ;  Blount  v.  Garen,  3  Hayw.  88  ; 
Higinbotham  v.  Burnet,  5  Johns.  Ch.  Rep.  186.  Contra,  Pope  v.  Stansbury,2  Bibb,  484  ; 
Dismock  v.  Bixby,  20  Pick.  368.  Wellesley  v.  Wellesley,  4  Lond.  Jurist,  2  ;  Ranger  v. 
Great  Western  Railway  Co.  2  Lond.  Jurist,  1031 ;  S.  C.  1  Railw.  Cas.  1 ;  Costa  v. 
Abbertazzi,  1  Lond.  Jurist,  981. 

But  where  a  demurrer  to  a  bill  is  overruled,  because  it  covers  too  much,  the  defendant 
may,  on  exception  to  his  answer,  raise  the  question  of  the  materiality  of  the  discovery. 
Kuyphers  v.  Reformed  Dutch  Church,  6  Paige,  570, 
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a  demurrer  might  be  good  as  to  one  defendant  and  bad  as 
to  another  defendant.^]  A  defendant  cannot  demur  and 
plead,  or  demur  and  answer  to  the  same  part  of  a  bill,  for 
the  plea  or  answer  overrules  the  demurrer.(l)[c]  A 
defendant  may  put  in  separate  demurrers  to  separate  and 
distinct  parts  of  a  bill  for  separate  and  distinct  causes. (2) 
If  the  defendant  demurs  because  the  bill  contains  distinct 
matter  against  several  defendants,  and  answers  further 
than  denying  combination,  he  overrules  his  demurrer.(S) 

A  speaking  demurrer  is  where  a  new  fact  is  introduced 
which  is  necessary  to  support  the  demurrer  :  such  a  demur- 
rer will  be  overruled,  but  the  introduction  of  argument  is 
mere  surplusage,  and  does  not  make  the  demurrer  a  speak- 
ing demurrer.(4)[6?] 

Where  it  appears  on  the  face  of  the  bill  that  the  cause 
of  suit  accrued  more  than  six  years  before  the  filing  of  the 
bill,  a  defendant  need  not  plead  the  statute  of  limitations, 
but  may  demur.(5)[e]  A  demurrer  to  a  bill  on  the  ground 
that  the  plaintiff  has  not  taken  out  a  prerogative  adminis- 
tration cannot  be  sustairied.(G) 

[    *207    ]    *WITHIN    WHAT  TIME    A  DEMURRER  MUST  BE  FILED, 

Having  considered  the  grounds  upon  which  a  defendant 
may  demur,  I  now  proceed  to  consider  within  what  time, 
and  under  what  circumstances  a  demurrer  may  be  filed. 

(1)  Jones  v.  Earl  of  Stratford,  3  P.  W.  80. 

(2)  Mitf.  PI.  173.— The  authority  quoted  by  Mitf.  does  not  warrant  the  conclusion. 

(3)  Hester  v.  Weston,  1  Vern.  463.  (4)  Davies  v.  Williams,*  1  Sim.  5. 
(5)  Hoare  v.  Peck,"  6  Sim.  51.                       (6)  Metcalfe  v.  Metcalfe,  1  K.  74. 

[b]  Story 'sEq.  PI.  351. 

[c]  Robertson  v.  Bingley,  1  McCord's  Ch.  Rep.  352  ;  Beauchamp  v.  Gibbs,  1   Bibb, 
481 ;  Spofford  v.  Manning,  6  Paige,  383 ;  Clark  v.  Phelps,  6  Johns.  Ch.  Rep.  214.    And 
if  an  answer  commence  as  an  answer  to  the  whole  bill,  it  overrules  a  plea  or  demurrer 
to  any  particular  part  of  the  bill,  although  such  part  be  not,  in  fact,  answered.    Leacraft 
v.Demprey,  4  Paige,  124. 

[d]  Brooks  v.  Gibbons,  4  Paige,  374 ;  Story's  Eq.  PI.  352,  353.     But  a  party  may 
demur  ore  tenus,  on  paying  the  costs  of  the  demurrer  on  record.     Robinson  v.  Smith,  3 
Paige,  222 ;  Brinckerhoff  v.  Brown,  6  Johns.  Ch.  Rep.  149 ;  Garlick  v.  Strong,  3  Paige, 
440.    But  not  to  a  part  of  the  bill.    Shepherd  v.  Lloyd,  2  You.  &  Jerv.  490.  See  Story's 
Eq.  PI.  365. 

0]  Van  Hook  v.  Whitlock,  7  Paige,  373 ;  Wisner  v.  Bamet,  4  Wash.  C.  C.Rep.  631  ; 
Waller  v.  Demint,  1  Dana,  92;  Dunlap  v.  Gibbs,  4  Yerg.  94.  But  where  the  bill 
alleged,  that  the  plaintiff  had  entered  into  an  agreement  with  the  defendant,  by  means 
of  which  he  was  induced  to  delay  his  remedy  beyond  the  period  allowed  by  the  statute, 
a  general  demurrer  was  overruled.  Fysoti  v.  Pole,  3  You.  &  Coll.  266 ;  S.  C.  3  Lond. 
Jurist,  122. 

»Eng.  Chan.  Reps.  ii.  3.  bEng.  Chan.  Reps.  ix.  16& 
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Before  the  General  Orders  of  December,  1833,  a  defend- 
ant was  allowed  eight  days  after  appearance  to  file  a 
demurrer.  At  the  end  of  that  time  the  plaintiff  was  in  a 
situation  to  compel  the  defendant  to  obtain  an  order  for 
time,  or  to  crave  a  dedimus,(\)  or  on  his  failing  to  do 
either,  to  issue  an  attachment  against  him.  If  an  attach- 
ment was  issued,(2)  a  dedimus  craved,  or  an  order  for 
time  was  obtained,  the  defendant  could  not  afterwards 
demur,(3)  but  prior  to  any  of  such  proceedings  the  defen- 
dant might  demur  although  more  than  eight  days  had 
elapsed  since  the  defendant  had  appeared. 

By  the  10th  N.  N.  O.  it  is  ordered  that  twelve  days 
only  shall  be  allowed  a  defendant  to  demur  alone  to  any 
original,  amended,  or  supplemental  bill,  or  bill  of  revivor. 
If  a  demurrer  should  be  filed  after  the  expiration  of  twelve 
days  after  appearance,  it  would  by  analogy  to  the  old 
practice  be  taken  off  the  file  with  costs.(4)  Before  the 
General  Orders  of  1833,  under  special  circumstances,  as 
surprise,  the  defendant  was  allowed  upon  a  notice  of  mo- 
tion to  apply  for  liberty  to  demur,  but  he  could  not  support 
the  motion  upon  merits  alone.(5)  How  far  the  positive 
language  of  the  10  *N.  N.  O.  has  taken  from  [  *208  ] 
the  Court  the  power  of  extending  the  time  beyond  twelve 
days  after  appearance,  has  not  yet  been  decided. 

Although  the  defendant  is  not  at  liberty,  after  the 
expiration  of  twelve  days  from  the  appearance  to  put  in  a 
demurrer  alone,\a\  yet  he  may  put  in  a  demurrer  and 
answer.  Answering  by  merely  denying  combination  and 

(1)  By  3  N.  O.  the  defendant's  permission  to  crave  a  common  dedimus  is  taken  away. 

(2)  Mellor  v.  Hall,*  2  S.  &  S.  321. 

(3)  A  defendant,  on  the  expiration  of  his  time  for  answering1,  lodged  a  petition  at  the 
Rolls  for  further  time,  and  gave  notice  of  his  having1  so  done  to  the  plaintiff's  clerk  in 
court.     Afterwards,  without  revoking  the  notice,  he  filed  a  demurrer.     It  was  ordered 
that  the  demurrer  should  be  taken  off  the  file.     Murray  v.  Cauty,b  5  Sim.  230. 

(4)  See  Dyson  v.  Benson,  Coop.  UO.  (5)  Bruce  v.  Allen,  1  M add.  556. 

[a]  In  New  York,  a  demurrer  may  always  be  filed,  within  the  time  allowed  for  an- 
swering,  and  at  any  time  before  an  attachment  with  proclamations  is  returned,  (but  not 
after,  1  Dan.  Ch.  Prac.  608;)  and  also,  before  the  order  pro  professo  is  entered.  1  Hoff. 
Ch.  Pr.  213.  (A  demurrer  is  an  answer  in  law  to  the  bill,  though  not,  in  a  technical 
sense,  an  answer,  according  to  the  common  language  of  the  practice.  New  Jersey  v. 
New  York,  G  Peters,  323.)  But  after  a  general  order  for  further  time  to  answer,  the 
defendant  cannot  put  in  a  demurrer,  except  on  special  leave  from  the  Court;  and  if  he 
put  in  such  demurrer,  without  leave,  it  will  be  ordered  to  be  taken  off  the  files  for  irre- 
gularity. Burrall  v.  Raineteaux,  2  Paige,  331.  See  Kenny  v.  Bodkin,  1  Hogan,  68. 

»Eng.  Chan.  Reps.  i.  477,  t»Eng.  Chan.  Reps.  vii.  403. 
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demurring  to  the  rest  of  the  bill,  or  a  demurrer  to  the 
whole  bill  with  an  exception  of  immaterial  facts  which  are 
answered,  is  not  a  sufficient  compliance  with  the  terms 
"  not  demurring  alone,"  and  such  demurrer  and  answer 
will  be  taken  off  the  file  ;(1)  but  an  answer,  though  very 
insufficient,  is  a  satisfaction  of  the  condition  not  to  demur 
alone  ;(2)  but  if  the  defendant  is  in  contempt  to  an  attach- 
ment for  want  of  answer,  he  cannot  demur  and  answer ; 
or  if  he  file  a  demurrer  and  answer  it  will  be  ordered  to 
be  taken  off  the  file.(3)  Where  an  order  has  been  made 
to  take  a  demurrer  off  the  file  for  irregularity,  there 
appears  no  objection  to  the  defendant  filing  either  a  plea, 
or  a  plea  and  answer,  but  before  the  defendant  can  do  so, 
the  demurrer  must  be  actually  taken  off  the  file.(4) 

Defendant  pleaded  to  the  bill,  upon  which  the  plaintiff 
amended.  The  defendant  then  filed  a  general  demurrer 
to  the  amended  bill :  Held,  that  the  demurrer  was  regu- 
lar.^) 

[    *209    ]       *HOW    A    DEMURRER    IS    PREPARED   AND  FILED. 

A  demurrer  is  drawn  and  signed  by  counsel,(6)[«]  but 
does  not  require  the  signature  of  the  defendant,  and  is 
never  put  in  upon  oath.  If  a  married  woman  wishes  to 
demur  alone,  she  must  obtain  an  order  for  that  purpose.(7) 
This  order  may  be  obtained  as  of  course.  An  infant  can- 
not demur  until  a  guardian  has  been  appointed. 

A  demurrer  commences,  "  This  defendant,  by  protesta- 
tion, not  confessing  or  acknowledging  all  or  any  of  fhe 
matters  and  things  in  the  said  complainant's  bill  to  be 
true,  in  such  manner  and  form  as  the  same  are  therein  set 
forth  and  alleged,  doth  demur  thereto,  and  for  cause  of 
demurrer  showeth ;"  and  concludes,  "  wherefore  this  defen- 

(1)  Lee  v.  Pascoe,  1  Bro.  C.  C.  78.     Stephenson  v.  Gardiner,  2  P.  W.  286.    Lands- 
down  v.  Elderton,  8  Ves.  526.     Wetherhead  v.  Blackburn,  2  V.  &  B.  121. 

(2)  Tomkin  v.  Lethbridge,  9  Ves.  178. 

(3)  Curzon  v.  De  la  Zouch,  1  Swanst.  185.     In  Taylor  v.  Milner,  10  Ves.  444,  the 
reporter  says  tbat  the  demurrer  being  coupled  with  an  answer,  could  not  be  taken  off 
the  file,  but  such  marginal  note  is  not  only  against  the  practice,  but  unwarranted  by  the 
case.     In  Taylor  v.  Milner,  the  application  was  by  the  defendant  to  take  the  demurrer 
ttnd  answer  off  the  file,  and  file  it  again.  10  Ves.  447. 

(4)  Gust  v.  Boode,»  1  S.  &  S.  21.  (5)  Robertson  v.  Londonderry,b  5  Sim.  226. 
(6)  Mitf.  PI.  170.                                    (7)  Barron  v.  Grillard,  3  V.  &  B.  165. 

[a]  Story's  Eq.  PI.  363,  and  authorities  there  cited.     If  not  so  signed,  it  may  be  treated 
*«  a  nullity,  or  taken  off  the  files  on  motion. 

•Eng.  Chan,  Repsk  i,  1&  LEng.  Chan.  Reps.  vii.  401. 
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dant  demands  the  judgment  of  this  honourable  Court 
whether  he  shall  be  compelled  to  make  any  farther  or 
other  answer  to  the  said  bill,  or  any  of  the  matters  and 
things  therein  contained,  and  prays  to  be  hence  dismissed 
with  his  reasonable  costs  in  this  behalf  sustained." 

A  demurrer  to  an  amended  bill  need  not  be  entitled  as  a 
demurrer  to  the  original  and  amended  bill,  but  as  a  demur- 
rer to  the  amended  bill.(l)  A  demurrer  is  engrossed  on 
unstamped  parchment,  and  is  filed  by  the  defendant's 
clerk  in  court,  and  by  him  entered  with  the  entering  clerk 
of  the  Register's  Office  within  eight  days  after  the  same  is 
filed,  otherwise  the  demurrer  is  considered  as  void,  and 
is  liable  to  be  taken  off  the  file.(2)  But  the  eight  days 
must  be  office  days.(3) 

The  plaintiff  obtains  a  copy  of  the  demurrer  from  his 
own  clerk  in  court,  and  if,  upon  a  careful  perusal  thereof, 
*he  considers  the  demurrer  good,  or  if  he  is  so  [  *  210  ] 
advised  by  counsel,  he  may  at  any  time  before  the  demur- 
rer has  been  set  down,  submit  to  the  same,  and  obtain  as 
of  course  an  order  to  amend  his  bill,  which  is  made  upon 
the  terms  of  his  paying  20s.  costs ;  but  if  the  demurrer 
has  been  set  down,  the  order  to  amend  can  only  be  obtained 
upon  payment  of  taxed  costs.  Formerly  it  was  upon  5/. 
costs.(4)  If  the  defendant,  after  the  demurrer  has  been 
set  down,  should  wish  not  to  argue  it,  he  may  obtain  an 
order  for  liberty  to  withdraw  the  demurrer  on  payment  of 
costs  to  be  taxed.(5) 

The  demurrer  being  filed  and  duly  entered,  either  party 
may  present  a  petition  as  of  course  to  set  it  down. (6) 
This  is  usually  done  by  the  defendant,  but  he  is  not  bound 
to  set  down  the  demurrer.  At  the  time  of  presenting  the 
petition  to  the  Secretary  of  the  Lord  Chancellor,  or  of  the 
Master  of  the  Rolls,  (for  the  demurrer  may  be  set  down 
before  either  judge,)  the  party  presenting  the  petition 
leaves  a  copy  of  the  bill  and  of  the  demurrer  with  the 
secretary  for  the  use  of  the  judge,  before  whom  the  de- 

(1)  Smith  v.  Bryon,  3  Madd.  428.  (2)  Beam.  Ord.  287. 

(3)  Bullock  v.  Edington,»  1  Sim.  481.  (4;  Anon.  9  Ves.  221. 

(5)  Downes  v.  East  India  Company,  6  Ves.  586. 

(6)  By  the  14th  of  Lord  Coventry's  Ordinances,  the  demurrer  is  to  be  set  down  with- 
in  eight  days  after  it  is  put  in  court,  or  to  be  disallowed  without  motion.     Beam.  Ord.  77 
— but  this  is  not  the  practice.     It  must  be  entered  with  the  Registrar  within  eight  days, 
which  is  totally  different  from  being  set  down  for  hearing. 

»Eng.  Chan.  Reps.  ii.  241. 
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niurrer  is  to  be  heard  ;  no  deposit  is  required  to  be  made. 
The  order  is  drawn  up  on  the  petition,  and  directs  that 
the  demurrer  shall  be  set  down  within  four  days  after  the 
date  of  the  order.(l)  A  copy  of  this  order  is  served  on 
the  clerk  in  court  of  the  opposite  party.  By  a  recent 
arrangement,  demurrers  are  put  into  the  paper  for  hearing 
two  days  after  they  are  set  down ;  therefore,  the  party 
[  *211  ]  obtaining  the  order  must  serve  it  ^immediately 
after  he  sets  down  the  demurrer,  in  order  that  the  other 
party  may  have  two  clear  days'  notice  thereof. 

Each  party  furnishes  his  counsel  with  copies  of  the 
bill  and  demurrer,  and  the  demurrer  comes  on  for  argu- 
ment.^) On  attending  the  hearing,  the  party  setting 
down  the  demurrer  should  be  careful  to  be  provided  with 
an  office  copy  affidavit  of  the  service  of  the  order,  and  the 
opposite  party  with  an  office  copy  affidavit  of  having  been 
served,  otherwise  on  default  of  appearance  of  the  one 
party,  the  other  will  lose  his  costs. 

If  the  demurrer  has  been  set  down  by  the  defendant, 
and  he  does  not  appear  to  support  it,  if  the  plaintiff  is  not 
provided  with  an  affidavit  of  having  been  served  with  the 
copy  order  to  set  it  down,  the  demurrer  is  not  to  be  over- 
ruled, but  to  be  struck  out  of  the  paper,  and  may  be  again 
set  down ;  if  the  plaintiff  is  provided  with  an  affidavit, 
the  Court  said  in  the  case  next  cited,  that  it  was  not 
authorized  to  overrule  the  demurrer,  but  to  hear  the  plain- 
tiff.(3)  The  course  of  the  Court  in  the  latter  respect 
appears  to  have  been  otherwise.  In  such  a  case  there 
seems  no  distinction  between  a  demurrer  and  a  plea,  ard 
on  the  non-appearance  of  the  defendant,  the  latter  was 
overruled.(4)  On  the  hearing  of  a  demurrer,  the  Court 
are  bound  by  the  plaintiff's  allegation  of  fact,  not  of 
law.(5)[a] 

(1)  By  Order  of  17  Feb.  1650,  the  Registrar  is  not  to  enter  any  plea  or  demurrer  in 
the  paper,  on  any  certain  day,  unless  the  order  be  brought  to  the  Registrar,  to  be  enter- 
ed at  least  two  days  before  the  day  appointed  for  hearing  such  demurrer  qr  plea.  Beam. 
Ord.  121. 

(2)  The  demurrer  is  to  be  heard  in  open  court.     Beam.  Ord.  173;  and  cannot  be 
overruled  upon  petition.     Idem.  36. 

(3)  Penfold  v.  Ramsbottom,  1  Swanst.  552. 

(4)  Mazaredo  v.  Maitland,  2  Madd.  38. 

(5)  Cuthbert  v.  Creasy,  6  Madd.  189. 

[a]  A  demurrer  admits  allegations,  as  allegations,  not  as  statements.  Messenger  v. 
Hammond,  3  Lond.  Jurist,  102 ;  Hammond  v.  Wilks,  2  Lond.  Jurist,  655;  Penfold  v. 
Wunn,  5  Sim.  405,  (7  Eng.  Chan.  Rep.  468  ;)  Story's  Eq.  PI.  354,  355. 
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DEMURRER  ORE  TENUS. 

On  the  argument  of  a  demurrer  the  defendant  is  enti- 
tled to  demur  ore  tenus.(\)  Any  cause  of  demurrer, 
though  not  shown  on  the  demurrer  as  filed,  may  be  alleged 
at  the  *bar,  and  will  support  the  demurrer,  but  a  [  *212  ] 
demurrer  ore  tenus  must  be  to  that  which  the  defendant 
has  demurred  to  on  the  record.  If  the  cause  of  that 
demurrer  on  the  record  is  not  good,  he  may  at  the  bar 
assign  other  cause,  but  he  cannot  demur  ore  tenus  upon  a 
ground  which  he  has  not  made  the  subject  of  a  demurrer 
on  the  record. (2)  Thus  to  a  bill  by  an  heir  against  a 
person  claiming  under  a  devise,  praying  a  discovery,  and 
that  witnesses  might  be  examined  de  bene  esse,  and  their 
testimony  recorded,  a  general  demurrer  for  want  of  equity 
was  filed,  the  defendants  were  not  permitted  to  demur  ore 
tenus  to  the  examination  of  witnesses.(3)  To  sustain  a 
demurrer  ore  tenus  there  must  be  a  cause  of  demurrer  in 
Court,  so  that  a  defendant  having  pleaded,  cannot  on  the 
hearing  of  the  plea,  demur  at  the  bar.  (4)  [a] 

COSTS  OF  A  DEMURRER. 

Before  the  General  Orders  of  1828,  the  costs  of  a  de- 
murrer, either  allowed  or  overruled,  were  fixed  at  5/.(5) 
In  particular  cases  full  costs  were  given.(6) 

If  the  defendant  demurred  ore  tenus,  and  both  that  cause 
of  demurrer  and  the  one  on  record  were  overruled,  he 
only  paid  the  ordinary  costs.(7)  In  Durdant  v.  Red- 
man,(8)  it  is  said  he  ought  to  pay  double  costs  ;  but  Bro- 
derip  v.  Philips,(9)  and  Tourton  v.  Flower,(10)  clearly 
prove  that  such  was  not  the  practice.(ll)  If  the  demurrer 

(1)  Attorney  General  v.  Brown,  1  Swanst.  288.    Durdant  v.  Redman,  1  Vern.  78. 

(2)  Pitts  v.  Short,  17  Ves.  215.  (3)  Pitts  v.  Short,  17  Ves.  213. 

(4)  Durdant  v.  Redman,  1  Vern.  78.    Hook  v.  Dorman,*  1  S.  &  S.  227. 

(5)  Beam.  Ord.  320. 

(6)  Griffith  v.  Wood,  1  V.  &  B.  307,  and  Wood  v.  Dynely,  1  Madd.  32,  and  Beam. 
Ord.  456. 

(7)  Beam.  Ord.  174.  (8)  1  Vern.  78. 

(9)  Cited  in  note  to  Mr.  Raithby's  edit,  of  Vernon.  (10)  3  P.  W.  370. 

(11)  But  see  Attorney  General  v.  Brown,  1  Swanst.  288. 

[a]  See  ante,  206,  note  [rf.] 

*  Eng.  Chan.  Reps,  i,  113. 
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ore  tenus  was  allowed,  the  defendant  was  not  entitled  to 
costs.(l)[£] 

[  *213  ]  *By  the  present  practice,  if  the  demurrer  is 
allowed,  the  plaintiff  pays  to  the  defendant  the  taxed  costs 
thereof,  and  if  the  demurrer  is  to  the  whole  bill,  then  the 
further  taxed  costs  of  the  suit  also,  unless  the  Court  think 
fit  to  make  other  order  to  the  contrary. (2)  If  the  demur- 
rer is  overruled,  the  defendant  pays  to  the  plaintiff  the 
taxed  costs  occasioned  thereby,  unless  the  Court  make 
other  order  to  the  contrary.(S)  On  reversing  an  order 
for  allowing  a  demurrer,  the  costs  to  be  refunded.(4) 

The  costs  of  a  demurrer  are  recovered  by  issuing  a 
subpoena,  whereby  the  costs  are  made  payable  to  bearer, 
and  on  an  affidavit  of  the  service  thereof,  of  demand  by 
bearer,  and  refusal  to  pay,  and  that  at  the  time  of  swear- 
ing the  affidavit,  the  deponent  believed  the  costs  were  not 
paid,  an  attachment  for  costs  issues  without  order. 

EFFECT  OF  A  DEMURRER. 

If  a  partial  demurrer  is  allowed,  it  generally  imposes 
upon  the  plaintiff  the  necessity  of  amending  the  bill.  If 
the  demurrer  is  to  the  whole  bill,  and  is  allowed,  it  puts 
an  end  to  the  suit ;  but  the  Court,  instead  of  allowing  the 
demurrer,  will  sometimes  give  the  plaintiff  liberty  to 
amend,  upon  payment  of  costs. (5)[a]  If  the  demurrer  is 
overruled,  the  defendant  cannot  put  in  another  demur- 
rer.(6)[6]  Nor  can  he  put  in  a  plea.(7)[c]  But  he  must 
answer,  although  upon  a  special  case  he  may  apply  on 
notice  of  motion  for  the  leave  of  the  Court,  to  put  in  a 


(1)  Tourlon  v.  Flower,  3  P.  W.  370.  (2)  31  N.  O.  (3)  32  N.  O. 

(4)  Oats  v.  Chapman,  I  Ves.  542.     Id.  2  Ves.  100.  (5)  Mitf.  PI.  174. 

(6)  Bancroft  v.  Wardour,  2  Bro.  C.  C.  66.          (7)  Rowley  v.  Eccles,*  1  S.  &  S.  511. 

[b]  A  party  availing  himself  of  the  right  to  demur  ore  tenus,  must  pay  the  costs  of 
the  demurrer  on  the  record.     Garlick  v.  Strong,  4  Paige,  440. 

[a]  Where  the  defects  in  the  bill  are  of  a  mere  formal  character,  the  amendment  will 
always  be  allowed.  M'Elwain  v.  Willis,  3  Paige,  505 ;  1  Hoff.  Ch.  Prac.  286. 

[6J  Story's  Eq.  PI.  362.  But  the  Court  will  sometimes  grant  leave  to  amend  a 
demurrer,  as,  to  confine  it  where  it  is  too  extensive,  and  in  cases  of  mistake.  Glegg  v. 
Leigh,  4  Madd.  Rep.  207  ;  1  Hoff.  Ch.  Prac.  220. 

[c]  Unless  a  special  order  of  the  Court  be  obtained  for  that  purpose.     Hall  v.  Nichol- 
son, Halst.  N.  J.  Dig.  172. 

a  Eng.  Chan.  Reps.  i.  260. 
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demurrer  less  extended.(l)  *In  making  this  [  *214  ] 
application  the  defendant  must  point  out  the  ground  upon 
which  he  desires  to  demur  or  plead.  After  a  plea  has 
been  overruled,  the  defendant  cannot  demur  without  special 
order.(2)  But  in  the  East  India  Company  v.  Campbell,(3) 
the  Court  refused  to  overrule  a  demurrer  put  in  after  a  plea 
had  been  disallowed,  but  this  decision  appears  founded 
upon  the  strong  circumstances  of  the  case.  Though  a 
demurrer  to  an  original  bill  has  been  overruled,  still  the 
defendant  may  demur  to  an  amended  bill. (4)  If  a  demurrer 
accompanied  by  an  answer,  is  allowed,  the  plaintiff  may 
obtain  an  order  to  amend.  If  a  demurrer,  accompanied 
by  an  answer,  is  overruled,  before  the  plaintiff  can  compel 
an  answer  from  the  defendant,  or  amend  his  own  bill,  he 
must  except  to  the  answer  which  was  coupled  with  the 
demurrer,  and  upon  the  defendant's  submitting  to  answer 
the  exceptions,  or  upon  their  being  allowed,  the  plaintiff  is 
entitled  as  of  course,  to  an  order  to  amend,  and  that  the 
defendant  may  answer  the  amendments  and  exceptions 
together.  If  a  demurrer  be  put  in  to  part  of  a  plaintiff's 
bill,  and  an  insufficient  answer  to  the  residue,  the  plaintiff 
cannot  except  until  the  demurrer  is  disposed  of.(5) 

After  a  demurrer  has  been  overruled,  Sir  Thomas  Plumer, 
on  an  unopposed  application,  laid  it  down,  that  it  is  an 
order  of  course  for  a  month's  time  to  plead,  answer,  or 
demur.(6)  Such  is  not  the  practice ;  as  after  a  demurrer 
has  been  overruled,  the  defendant  must  apply  specially  for 
time,(7)  *which  application  should  be  made  to  [  *215  ] 
the  Court  at  the  time  the  demurrer  is  overruled.(S) 

A  demurrer  prevents  the  plaintiff  moving  for  an  injunc- 
tion until  it  is  disposed  of,  and  if  it  is  overruled  out  of  term, 
the  plaintiff  must  wait  till  the  next  seal,  to  move  for  the 
common  injunction.(9)[a]  After  a  demurrer  is  put  in  but 

(1)  Baker  v.  Mellish,  11  Ves.  68.  (2) 'Rowley  v.  Eccles/  1  S.  &S.  511. 

(3)  1  Ves.  246. 

(4)  Bancroft  v.  Wardour,  2  Bro.  C.  C.  66.     Bosanquet  v.  Markham,M  Sim.  573. 

(5)  2  Eq.  Cas.  81.    London  Assurance  Company  v.  East  India  Company,  3  P.  W. 
326. 

(6)  Griffith  v.  Wood,  1  V.  &  B.  541.  (7)  Trim  v.  Baker,'  1  S.  &  S.  469. 

(8)  If  a  demurrer  is  not  filed  within  eight  days  after  appearance,  it  does  not  prevent 
the  plaintiff  obtaining  the  common  injunction  asofcourvSe.     10  N.  N.  O. 

(9)  Claughton  v.  Hadwcll,  6  Madd.  299. 

[a]  In  most,  and  perhaps,  all  of  the  states  of  the  Union,  the  injunction  may  be  obtained 
immediately  upon  filing  the  bill,  and  is  usually  allowed  upon  presenting  the  bill,  and 

»Eng.  Chan.  Reps.  i.  263.      ^Eng.  Chan.  Reps.  vi.  250.     cEng.  Chan.  Reps.  ii.  240. 
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not  argued,  the  defendant  cannot  dismiss,  as  it  is  in  his 
power  to  proceed  with  the  cause  by  setting  the  same  down 
for  argument.(l) 

A  defendant  cannot  file  a  demurrer  to  part  of  the  bill, 
and  an  answer  to  the  remainder  upon  a  common  dedimus, 
but  must  sue  out  one  framed  for  the  purpose.(2) 

(1)  Anon.  2  Ves.  287.   Done  v.  Allen,  Dick.  55. 

(2)  Tomlinson  v.  Swinnerton,  1  K.  9. 

before  it  is  filed,  but  issued,  on  the  filing.  To  such  cases  the  principle  in  the  text  can- 
not,  of  course,  apply.  But  where  the  application  for  an  injunction  is  made,  (an  event  of 
very  unfrequent  occurrence,)  after  the  filing  of  the  bill,  it  may  perhaps  be  applicable. 
To  prevent  injurious  delay,  the  Court,  however,  might  hear  the  application,  notwith- 
standing the  demurrer,  no  right  of  the  defendant  being  in  any  danger  of  prejudice 
thereby,  inasmuch  as  on  a  motion  for  an  injunction,  the  objection  of  want  of  equity  in  the 
bill,  which  it  is  the  only  object  of  a  demurrer  to  raise,  may  be  presented. 
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PLEA. 

Object  of  plea,  216.  What  constitutes  a  good  plea,  216.  Plea  to  the  jurisdiction,  218. 
To  the  person,  219.  Pleas  in  bar,  220.  How  decree  pleaded,  221.  Plea  of  another 
suit  depending,  222.  Pleas  in  bar  of  matters  in  pais,  224.  Pleas  to  bill  of  discovery 
only,  227.  Negative  plea,  228.  Plea  and  answer,  228.  When  a  defendant  may  plead, 
230.  Plea  how  prepared,  230.  When  plea  put  in  on  oath,  231.  How  sworn,  and 
filed,  and  proceeded  with,  232.  If  plea  replied  to,  233.  What  pleas  require  to  be  set 
down,  234.  How  set  down,  235.  If  allowed  or  overruled,  237.  Amendment  of  plea, 
238.  Effect  of  plea  on  other  proceedings,  239. 

A  PLEA  is  put  in  to  a  bill  to  avoid  a  discovery,  or  for  the 
purpose  of  reducing  the  cause  or  some  part  of  it  to  a  sin- 
gle point,  and  from  thence  to  create  a  bar  to  the  suit.(l) 
The  office  of  a  plea  generally  is  not  to  deny  the  equity, 
but  to  bring  forward  a  fact,  the  result,  perhaps,  of  a  com-, 
bination  of  circumstances,  which  if  true,  displaces  the 
equity.(2)[a]  It  is  not  every  good  defence  in  equity  that 
is  likewise  good  as  a  plea ;  for  where  the  defence  consists 
of  a  variety  of  circumstances,  there  is  no  use  of  a  plea ; 
the  examination  must  still  be  at  large,  and  the  effect  of 
allowing  such  a  plea  would  be  that  the  Court  would  give 
their  judgment  on  the  circumstances  of  the  case  before 
they  were  made  out  by  proof.(3)[6] 

Two  inconsistent  facts  cannot  be  joined  in  one  plea,(4) 
nor  can  various  facts  be  pleaded  in  one  plea,  unless  all  are 
conducive  to  a  single  point  of  defence,(5)[c]  as  several 
deeds  tending  to  establish  the  single  point  of  title.(6)  Lord 

(1)  Mitf.  PI.  177.  (2)  Rowe  v.  Teed,  15  Ves.  377. 

(3)  Chapman  v.  Turner,  1  Atk.  53. 

(4)  Whitbread  v.  Brockhurst,  1  Bro.  C.  C.  404. 

(5)  Ritchie  v.  Aylwyn,  15  Ves.  82.  (6)  Wood  v.  Strickland,  2  V.  &  B.  153,(n.) 

[a]  Story's  Eq.  PI.  493,  494  ;  2  Dan.  Chan.  Pr.  97.    A  plea  will  be  overruled,  if  it  do 
not  set  forth  any  new  matter,  although  the  objection  raised  by  it  would  have  been  valid 
by  way  of  demurrer.    Cozine  v.  Graham,  2  Paige,  177. 

[b]  Story's  Eq.  PI.  496. 

[c]  Story's  Eq.  PI.  498  ;  2  Dan.  Ch.  Prac.  102 — 104  ;  The  State  of  Rhode  Island  v.  The 
Slate  of  Massachusetts,  14  Peters,  210  ;  Goodrich  v.  Pendleton,  3  Johns.  Ch.  Rep.  386; 
Watkins  v.  Stone,  2  Sim.  49 ;   Cowne  v.  Douglas,  McClel.  &  You.  321;  Moreton  v. 
Harrison,  1  Bland,  493  ;  Ridgely  v.  Warfield,  1  Bland,  494.     But  a  plea  is  not  rendered 
double,  by  the  mere  insertion  therein  of  several  averments,  which  are  necessary  to  exclude 
conclusions  arising  from  allegations  made  in  the  bill  to  anticipate  and  defeat  the  bar 
which  might  be  set  up  by  the  plea.    Bogardus  v.  Trinity  Church,  4  Paige,  178. 
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Thurlovv,  *in  giving  judgment  in  Whitbread  v.  Brock- 
hurst,  said  "  It  may  be  asked  why  the  defendant  is 
not  allowed  to  bring  two  points  upon  which  the  case 
depends  to  issue  by  his  plea;  the  answer  is,  because  if  two, 
he  may  as  well  bring  three  points  to  issue,  and  so  on  till 
all  the  matters  in  the  bill  are  brought  into  issue  upon  the 
plea,  which  would  be  productive  of  all  the  delay  and  incon- 
venience which  pleading  was  intended  to  remedy. "(1) 
But  on  a  special  application  to  the  Court,  (where  circum- 
stances require  it)  leave  will  be  given  to  the  defendants  to 
plead  doubly.(2)  In  the  case  last  cited,  the  defendants 
moved  for  liberty  to  plead  the  will  of  the  testator,  and  that 
he  did  not  thereby  charge  his  real  estates  with  the  payment 
of  his  debts ;  and,  secondly,  that  he  was  not  a  trader 
within  the  meaning  of  the  bankrupt  laws.(3)[a] 

Pleas  have  been  generally  considered  of  three  sorts  ;  to 
the  jurisdiction  of  the  Court ;  to  the  person  of  the  plaintiff 
or  defendant;  and  in  bar  of  the  suit.  The  two  first 
descriptions  of  pleas  arise  from  the  want  of  jurisdiction  in 
the  Court,  and  from  the  incapacity  of  the  party ;  the  third 
kind  of  pleas,  or  pleas  in  bar,  are  usually  ranked  under 
the  heads  of  pleas  of  matter  recorded,  or  as  of  record  in 
the  Court  itself,  or  some  other  court  of  equity ;  pleas  of 
matter  of  record,  or  matters  in  the  nature  of  matters  of 
record  in  some  court  not  a  court  of  equity;  and  pleas  in 
matters  in  pais. 

A  plea  in  bar  of  matter  recorded  or  as  of  record  in  the 
Court  itself  or  of  some  other  court  of  equity  may  be  a 
decree  or  order  of  the  Court  by  which  the  rights  of  the 
parties  are  already  determined,  or  another  bill  for  the  same 
cause  dismissed,(4)[6]  or  another  suit  depending  in  the  same 
[  *218  ]  *court  or  in  any  other  court  of  equity  between 
the  same  parties  for  the  same  cause.(5)[a]  A  plea  in  bar 

(1)  2  V.  &  B.  154.(n) 

(2)  Kay  v.  Marshall,  1  K.  190.    Gibson  v.  Whitehead,  4  Madd.  241. 

(3)  Gibson  v.  Whitehead,  4  Madd.  246. 

(4)  A  bill  dismissed  for  want  of  prosecution  cannot  be  pleaded. 

(5)  Mitf.  PI.  194. 

[a]  This  case  is  referred  to  with  seeming  approbation  by  Chancellor  Kent,  in  Saltus  v. 
Tobias,  7  Johns.  Ch.  Rep.  214.  See  also,  Story's  Eq.  PI.  501,  502. 

[6]  A  bill  regularly  dismissed  upon  the  merits,  where  the  matter  has  been  passed 
upon,  and  the  dismissal  is  not  without  prejudice,  may  be  pleaded  in  bar  of  a  new  bill  for 
the  same  cause.  Ferine  v.  Dunn,  4  Johns.  Ch.  Rep.  142. 

[a]  A  plea  of  proceedings  in  another  court  of  competent  jurisdiction,  must  show  not 
only  that  the  same  issue  was  joined  in  the  suit  in  this  court,  but  that  the  subject-matter 
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of  matters  of  record  or  of  matters  in  the  nature  of  mat- 
ters of  record  in  some  court  not  being  a  court  of  equity, 
may  be  a  fine,  a  recovery,  a  judgment  at  law,  or  a  sentence 
of  some  other  court.(l)  Pleas  in  the  bar  of  matters  in 
pais  only,  sometimes  go  both  to  the  discovery  sought  and 
to  the  relief  prayed  by  the  bill  ;[6]  they  are  principally  a 
stated  account,  an  award,  a  release,  a  will,  a  conveyance, 
and  a  plea  to  any  statute  which  may  be  a  bar  of  the  plain- 
tiff's demand.(2) 

The  leading  distinction  between  a  plea  and  a  demurrer 
is,  that  the  former  is  used  as  a  defence  where  the  defect 
is  not  apparent  on  the  face  of  the  bill,  while  the  latter  is 
the  proper  defence  where  the  defect  is  apparent  on  the 
bill ;  thus  if  it  appears  on  the  face  of  the  bill,  that  they  are 
not  sufficient  parties,  that  is  a  ground  of  demurrer,  but 
where  the  defect  does  not  appear  on  the  bill,  it  is  the  sub- 
ject of  a  plea,(3)[c]  and  if  a  defendant  files  a  plea  to  a  bill, 
which  on  the  face  of  it  is  demurrable,  the  plea  will  be 
overruled.(4) 

PLEA  TO  THE  JURISDICTION. 

An  objection  for  want  of  jurisdiction  in  the  Court  may 
be  taken  by  plea,  although  if  the  objection  is  apparent  on 
the  bill,  a  demurrer  is  the  proper  defence.  A  plea  to  the 
jurisdiction  may  be.  that  the  subject  is  not  within  the 
jurisdiction  of  a  court  of  equity  ;(5)  or  that  another  court 
of  equity  has  the  proper  jurisdiction.(6)[cT|  In  a  plea  to 
the  jurisdiction,  it  must  be  shown  what  other  court  has 
jurisdiction.(7)  *Where  a  suit  has  been  commen-  [*2i9] 
ced  in  Ireland,  or  out  of  the  jurisdiction  of  this  court,  and 

(1)  Mitf.  PI.  201.  (2)  Mitf.  PI.  207. 

(3)  Cockburn  v.  Thompson,  16  Ves.  325. 

(4)  Billing  v.  Flight,  1  Madd.  230.          (5)  Mitf.  PI.  178.  (6)  Mitf.  PI.  182. 
(7)  Earl  of  Derby  v.  Duke  of  Athol,  1  Ves.  202.     Nabob  of  Arcot  v.  East  India  Com- 

pany,  3  Bro.  C.  C.  301. 

was  the  same,  and  that  the  proceedings  in  the  other  court  were  taken  for  the  same  cause. 
Behrens  v.  Sieveking,  2  Myl.  &  Cr.  612.  But  a  plea  in  abatement  in  one  State,  of  a 
suit  pending  in  another,  for  the  same  cause,  is  not  good.  Solomon  v.  Wootman,  9  Dana, 
422.  See  Story's  Eq.  PI.  569—576. 

[6]  If  a  plea  purport  to  be  a  plea  to  the  relief  only,  the  defendant,  ought  to  give  the 
discovery  :  otherwise,  the  plea  is  bad.  King  v.  Hemming,  9  Sim.  59. 

[c]  Story's  Eq.  PI.  346—348. 

[d\  Story's  Eq.  PI.  551—557,  and  authorities  there  cited. 
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another  bill  is  afterwards  filed  here,  a  plea  of  the  former 
suit  in  Ireland  for  the  same  purpose  will  not  be  allowed, 
as  the  Court  cannot  send  it  to  the  Master  to  look  into  a 
bill  in  Ireland.(l)  Where  a  man  has  an  estate  in 
England  and  in  Ireland,  the  suit  must  go  on  in  both  coun- 
tries^ !)[«]• 

A  PLEA  TO  THE  PERSON. 

If  the  plaintiff's  disability  is  apparent  on  the  face  of 
the  bill,  advantage  must  be  taken  of  it  by  way  of  demur- 
rer, otherwise  by  plea.  A  plea  to  the  person  of  the 
plaintiff  may  show  that  he  is  disabled  to  sue,  as  being,  1, 
outlawed  ;  or  2,  excommunicated ;  or  3,  a  popish  recusant 
convict ;  or  4,  attainted  in  a  premunire,  or  of  treason,  or 
felony ;  or  5,  an  alien  ;  or  6,  that  the  plaintiff  is  incapable 
of  instituting  a  suit  alone.(2)[6] 

To  a  plea  of  outlawry,  an  office  copy  of  the  record  of 
the  outlawry,  or  of  the  capias  utlagatum  must  be  annex- 
ed ;(3)  and  in  a  case  where  only  a  certificate  from  the 
clerk  of  the  outlawries  was  annexed,  the  plea  was  held  to 
be  bad,  but  leave  was  given  to  amend,  as  the  defect  was 
caused  by  the  mistake  of  the  clerk  of  the  outlawries,  and 
not  by  the  defendant,  and  did  not  affect  the  substance  of 
the  plea.(4)  A  plea  of  outlawry  is  bad,  if  it  be  in  any 
suit  for  that  duty  touching  which  relief  is  sought  by  the 
bill.(5)  A  defendant  cannot  plead  outlawry  in  a  plaintiff, 

(1)  Dillon  v.  Alvares,  4  Ves.  357.  (2)  Mitf.  PI.  185. 

(3)  No  plea  of  outlawry  shall  be  allowed  without  pleading  the  record  sub  pede  sigilli. 
Beam.0rd.27. 

(4)  Waters  v.  Mayhew,  1  S.  &  S.  220.  (5)  Beam.  Ord.  175. 

[a]  Solomon  v.  Wootman,  9  Dana,  422,  cited  ante,  218,  note  [a]. 

[b]  The  three  first  of  these  pleas  are  unknown  in  this  country ;  the  fourth,  of  rare 
occurrence  and  very  strictly  interpreted ;  and  the  fifth,  inapplicable,  unless  the  suit 
respect  lands,  or  the  plaintiff  be  an  alien  enemy ;  for  an  alien,  who  is  not  an  alien 
enemy,  is  under  no  disability  to  sue  for  any  personal  demand  in  a  court  of  equity  :  and 
under  certain  circumstances,  even  an  alien  enemy  may  sue ;  as  where  he  is  here  under 
the  license,  protection  and  safe  conduct  of  the  government.     The  sixth,  is  divided  by 
Mr.  Justice  Story,  into  four  classes,  embracing  infancy,  coverture,  idiocy  or  lunacy,  and 
bankruptcy  or  insolvency.     The  three  first  of  themselves  abundantly  explain  themselves. 
As  to  the  plea   of  bankruptcy  or  insolvency,  it  lies,  where,  as  is  provided  by  the  bank- 
rupt, and  I  believe  universally  by  the  insolvent  laws,  the  subject-matter  of  suits  in  this 
court  is  vested  by  the  bankruptcy  or  insolvency  in  the  assignees.     See  as  to  these  pleas, 
Story's  Eq.  PI.  559—563;  Tarlton  v.  Hornby,  1  You.  &  Coll.  172  ;  Carleton  v.  Leighton, 
3  Mer.  657 ;  Beames's  PI.  in  Eq.  118,  119. 

A  plea  of  alien  enemy  is  sufficiently  answered,  by  a  treaty  of  peace  made  after  it  was 
filed;  and  there  is  no  need  for  the  plaint i(F  In  reply  that  matter;  the  Court  is  bound  to 
notice  it  ex  ojficio,  Johnson  v.  Harrison,  Litt.  Sel.  Cas.  226. 


PLEA.  219 

executor,  or  administrator  ;(I)  nor  to  a  person  named  in 
the  *bill  as  the  next  friend  of  an  infant,  or  in  an  [  *220  ] 
information  as  a  relator.(2) 

Pleas  that  the  plaintiff  is  excommunicated,  or  a  popish 
recusant  convict,  or  attainted,  or  an  alien,  are  very  rare 
and  little  is  to  be  found  concerning  them  in  the  books.(3) 
A  plea  of  excommunication  must  be  under  the  seal  of 
the  ordinary. (4)  A  plea  of  simony  to  a  bill  for  tithes, 
was  ordered  to  stand  for  an  answer,  with  liberty  to  except, 
as  being  multifarious.(5) 

The  defendant  may  also  plead  that  the  plaintiff  is  not 
the  person  he  pretends  to  be,  or  does  not  sustain  the  cha- 
racter he  assumes.(G)  Thus  a  plea  will  hold  to  a  bill  by 
an  executor  before  probate. (7)  To  a  bill  by  assignees 
of  a  bankrupt  against  a  creditor,  a  plea  that  the  suit  was 
not  instituted  with  the  consent  of  the  creditors  at  a  meet- 
ing pursuant  to  the  5th  Geo.  2,  cap.  30,  s.  38,(8)  was 
disallowed,  overruling  the  decision  in  Ockleston  v.  Ben- 
son.(9) 

The  defendant  may  also  plead  that  the  plaintiff  has  no 
interest  in  the  subject  of  the  suit,(10)  or  that  one  of  two 
plaintiffs  has  no  interest,  which  is  a  good  defence  to  the 
whole  bill,(ll)  or  he  may  plead  that  the  plaintiff  has  no 
right  to  call  upon  him  concerning  the  subject,  or  that  the 
defendant  is  not  the  person  he  is  alleged  to  be,  or  that  he 
has  no  interest  in  the  subject-matter  of  the  suit.(12)[a] 

A  PLEA  IN  BAR. 

It  has  been  before  shown  that  pleas  in  bar,  of  matters 
recorded,  or  as  of  record  in  the  Court  itself,  or  some 
other  *court  of  equity,  are  a  decree  or  order  of  [  *221  ] 
the  Court,  by  which  the  rights  of  the  parties  have  been 

(I)  Killigrew  v.  Killigrew,  1  Vern.  184.  (2)  Mitf.  PI.  186. 
(3)  But  see  Mitf.  PI.  186  and  187.  (4)  Beam.  Ord.  27. 
(5)  Wood  v.  Strickland,  2  V.  &  B.  150.         ,               (6)  Mitf.  PI.  188. 

(7)  Simons  v.  Milman,»  2  Sim.  241. 

(8)  Piercy  v.  Roberts,  Michaelmas  Term,  1832. 

(9)  2  S.  &  S.  265.1'  (10)  Mendizabel  v.  Machado,'  1  Sim.  68. 

(II)  Makepeace  v.  Haythorne,d  4  Russ.  244.  (12)  Mitf.  PI.  192,  193. 

[a]  See  Story's  Eq.  PI.  563—567,  and  the  cases  there  cited. 

»Eng.  Chan.  Reps.  i.  402.  &Eng.  ^han.  Reps.  i.  450. 

cEng.  Chan.  Reps.  ii.  35.  ^Eng.  Chan.  Rep.  iii.  652. 

VOL.  i.  17 
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already  determined,  or  another  bill  for  the  same  cause 
dismissed,  or  another  suit  depending  in  the  Court,  or  in 
some  other  court  of  equity,  between  the  same  parties  for 
the  same  cause.  A  decree  determining  the  rights  of  the 
parties,  and  signed  and  enrolled,  may  be  pleaded  to  a  new 
bill  for  the  same  matter  ;  and  this,  even  if  the  party  bring- 
ing the  new  bill  was  an  infant  at  the  time  of  the  former 
decree  ;(1)  for  a  decree  enrolled  can  only  be  altered  upon 
a  bill  of  review,  but  a  decree  cannot  be  pleaded  in  bar  to 
a  second  suit  for  the  same  matter,  unless  it  has  been 
signed  and  enrolled. (2)[a] 

[  *222  ]  A  contrary  doctrine  is  laid  down  in  Prettyman 
v.  Prettyman,(3)  but  upon  reference  to  the  case  it  appears 
that  the  order  was  (after  payment  of  costs)  for  a  refer- 
ence to  the  Master  to  examine  whether  the  bill  which  had 
been  dismissed  was  for  the  same  matter. 

To  a  creditor's  bill  the  defendant  pleaded  a  decree 
obtained  by  other  creditors,  in  a  prior  suit ;  the  plea  was 
overruled,  being  less  beneficial  to  the  plaintiffs  than  they 
might  obtain  in  their  own  suit.(4) 

The  decree  must  be  in  its  nature  final,  or  afterwards 


(1)  Mitf.  PI.  195. 

(2)  Anon.  3  Atk.  809.     Kinsey  v.  Kinsey,  2  Ves.  577.    By  the  13th  of  Lord  Bacon's 
Ordinances,  it  is  ordered  where  causes  are  dismissed  upon  lull  hearing  and  the  dismis- 
sion signed  by  the  Lord  Chancellor,  such  cases  shall  not  be  retained  again,  nor  new  bill 
admitted,  except  it  be  upon  new  matter,  like  to  the  case  of  the  bill  of  review  ;  and  by  the 
14th  Ord.  it  is  ordered,  in  case  of  other  dismissions  which  are  not  upon  hearing  of  the 
cause,  if  any  new  bill  be  brought,  the  dismission  is  to  be  pleaded  and  after  reference  and 
report  of  the  contents  of  both  suits  and  considerations  taken  of  the  cause  of  the  former 
dismission,  the  Court  shall  rule  the  retaining  or  dismissing  of  the  new  bill  according 
justice  and  the  nature  of  the  case.     Beam.  Ord.  8  &  9. 

Lord  Bacon's  Ordinances  speak  of  a  decree  "  being  once  under  the  great  seal,"  Beam. 
Ord.  1  ;  of  a  dismission  "  signed  by  the  Lord  Chancellor,'*  Id.  8  ;  and  subsequent  Orders 
prove  that  decrees  and  orders  were  perused  by  the  judges  before  their  signature;  thus 
they  were  not  to  be  entered  until  signed,  "  that  the  Lord  Keeper  and  Master  of  the  Rolls 
may  reform  them  if  there  be  cause  at  the  signing,"  Id.  76  and  21.  And  by  Order  of 
24th  January,  1646,  all  injunctions,  decrees,  and  dismissions,  were  to  be  signed  by  the 
judge  making  them  before  they  were  entered,  (Beam.  Ord.  106,)  and  they  were  not  to 
be  presented  for  such  signature  until  signed  by  the  Six  Clerk,  (Id.  112  and  206)  which 
is  always  now  required  before  an  enrolment  is  signed,  and  decrees  granted  at  the  Rolls 
were  to  be  presented  to  the  Lord  Chancellor  with  the  orders,  whereupon  they  were  drawn 
within  two  or  three  days  after  every  term;  (Id.  21 ;)  and  decrees  and  dismissions  pro- 
nounced upon  hearing  the  cause  in  this  Court,  were  to  be  drawn  up,  signed,  and  enrolled 
before  the  first  day  after  the  next  Michaelmas  or  Easter  Term  after  the  same  should  be 
pronounced.  Id.  206.  It  seems  desirable  that  all  decrees  should  be  enrolled  in  a  short 
and  correct  form,  and  kept  together  with  the  pleadings,  that  the  decrees  may  be  pre- 
served upon  something  less  perishable  than  paper. 

(3)  1  Vern.  310.  (4)  Pickford  v.  Hunter,*  5  Sim.  122. 

[«]  Story's  Eq.  PI.  608—610, 

» Eng.  Chan.  Reps.  vi.  342. 
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made  so  by  order,  or  it  will  not  be  a  bar.  Therefore,  a 
decree  for  an  account  of  principal  and  interest  due  on 
a  mortgage,  and  for  a  foreclosure  in  case  of  non-payment, 
cannot  be  pleaded  to  a  bill  to  redeem,  unless  there  is  a  final 
order  of  foreclosure,  nor  can  decree  which  has  been  made 
upon  default  of  the  defendant  in  not  appearing  at  the 
hearing  be  pleaded  without  an  order  making  the  decree 
absolute,  the  terms  of  such  decree  being  always,  that  it 
shall  be  binding  on  the  defendant  unless  on  being  served 
with  a  writ  of  subpoena  for  the  purpose,  he  shall  show 
jpause  to  the  contrary.  Upon  a  plea  of  this  nature  so 
much  of  the  former  bill  and  answer  must  be  set  forth,  as  is 
necessary  to  show  that  the  same  point  was  then  in  issue,  [a] 
A  decree,  or  order,  dismissing  a  former  bill  for  the  same 
matter  may  be  pleaded  in  bar  to  a  new  bill,  if  the  dismis- 
sion was  upon  hearing,  and  was  not  in  terms  directed  to  be 
without  prejudice.  But  an  order  of  dismissal  is  a  bar  only 
where  the  Court  determined  that  the  plaintiff  had  no  title 
to  the  relief  sought  by  his  bill,  and  therefore  an  order 
dismissing  a  bill  for  want  of  prosecution  is  not  a  bar  to 
another  bill.(l)[6] 

Another  suit  depending  in  the  same  or  another  court  of 
*equity,  for  the  same  cause,  is  a  good  plea,(2)  [  *223  ] 
but  if  brought  in  a  different  right  the  plea  will  be  over- 
ruled.(3)[a]  The  question  whether  two  suits  are  for  the 
same  matter,  must  be  raised  by  the  defendant  filing  a  plea 
and  not  on  a  motion.  (4)  The  plaintiff  must  aver  that  the 
second  suit  is  for  the  same  matter  as  the  first,(5)[7>]  but 
it  is  not  necessary  for  him  to  aver  that  such  suit  is  depend- 
ing.^)]/:] In  support  of  a  plea  of  a  former  suit,  the 

(1)  Mitf.  PI.  195.  (2)  Mitf.  PI.  197. 

(3)  Higgins  v.  York  Buildings  Company,  2  Atk.  44. 

(4)  Murray  v.  Shadwell,  17  Ves.  353.     '  (5)  Mitf.  PI.  197. 
(6)  Urlin  v.  Hudson,  1  Vern.  332. 


[a]  Story's  Eq.  PL  610;  Coop.Eq.  PI.  271  ;  Beames's  PI.  in  Eq.  208—210. 

[b]  Jones  v.  Nixon,  1  Younge,  359  ;  Ferine  v.  Dunn,  4  Johns.  Ch.  Rep.  142  ;  Neafie 
v.  Neafie,  7  Johns.  Ch.  Rep.  1  . 

As  to  plea  of  former  judgment  at  law,  see  Emery  v.  Goodwin,  1  Shepley,  14. 

[a]  Story's  Eq.  PI.  569,  570. 

[b]  And  also,  it  must  state,  not  only  that  the  same  issue  is  joined  in  the  former  suit, 
as  in  the  present,  and  that  the  subject-matter  is  the  same,  but  also,  that  the  proceedings 
in  the  former  suit  were  taken  for  the  same  purpose.     Behrens  v.  Sieveking,  2  Myl.  & 
Cr.  602. 

[c]  Mr.  Justice  Story  lays  it  down  as  a  rule,  that  the  plea  should  regularly  aver  that 
the  former  suit  is  still  pending,  and  questions  the  correctness  of  the  principle  in  the 
text;  in  which  Mr.  Cooper  and  Mr.  Beames  concur  with  him.     Story's  Eq.  PI.  572  and 
note;  Coop.  Eq.  PL  272;  Beames  PL  in  Eq.  138,  139. 
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defendant  must  set  forth  so  much  of  the  former  bill  and 
answer  as  will  show7  the  same  point  was  then  in  issue.(l) 

After  a  bill  has  been  brought  in  the  Exchequer  to  fore- 
close, the  defendant  may  bring  a  bill  in  this  Court  to 
redeem,  and  the  pendency  of  the  former  suit  is  not  plead- 
able.(2)  A  defendant  having  pleaded  a  decree  which 
was  not  signed  and  enrolled,  the  Court  ordered  the  same 
to  stand  for  an  answer,  observing,  that  unless  a  decree  is 
enrolled  it  cannot  be  pleaded,  but  that  the  defendant  may 
insist  upon  it  by  way  of  answer.(3) 

Pleas  in  bar  of  matters  of  record,  or  of  matters  in  the 
nature  of  matters  of  record,  in  some  court,  not  being  a 
court  of  equity,  have  been  shown  to  be.  a  fine  ;  a  reco- 
very ;  a  judgment  at  law ;  or  sentence  of  some  other 
court.  A  fine  and  non-claim,  though  a  legal  bar,  is  a  good 
plea  in  equity,  provided  it  is  pleaded  with  proper  aver- 
ments.^) If  a  fine  is  pleaded,  seisin  must  be  stated, 
otherwise  it  will  be  overruled,  but  the  Court  will  give 
liberty  to  amend  the  plea.(5)  To  a  claim  under  an  entail, 
a  recovery  duly  suffered  with  the  deed  to  lead  the  uses  of 
[  *224  ]  that  recovery,  may  be  ^pleaded  if  the  estate 
limited  to  the  plaintiff,  or  under  which  he  claims,  is  thereby 
destroyed. (6)  A  plea  that  a  writ  of  right  has  been  tried 
and  determined  against  the  plaintiff,  is  a  good  plea  to  a 
bill  for  discovery  of  matters  relative  to  the  title.(7)  A 
verdict  and  judgment  may  be  pleaded  in  bar,(8)  and  so 
may  a  will  and  probate  to  a  will  by  persons  claiming  as 
next  of  kin, (9) 

Pleas  in  bar  of  matters  in  pais  only  are  principally,  a 
stated  account,  an  award,  a  release,  a  will,  a  conveyance, 
or  any  statute  which  may  be  a  bar  to  the  plaintiff's 
demand.  A  plea  of  a  stated  account  is  a  good  bar  to  a 
bill  for  an  account.[a]  It  must  show  the  account  was  in 


(1)  Child  v.  Gibeon,  2  Atk.  603.  (2)  Earl  of  Newburg  v.  Wren,  1  Vcrn.  219. 

(3)  Kinsey  v.  Kinsey,  2  Ye*.  577.  (4)  Mitf.  PI.  219. 

(5)  Page  v.  Lever,  2  Ves.  450.  (G)  Mitf.  203. 

(7)  Earl  of  Leicester  v.  Perry,  1  Bro.  C.  C.  305. 

(8)  Mitf.  PI.  204.  (9)  Mitf.  PI.  206. 

[a]  A  stated  account  properly  exists,  only  where  the  accounts  have  been  examined, 
and  the  balance  admitted  as  the  true  balance  between  the  parties,  without  having  been 
paid.  When  the  balance  thus  admitted  is  paid,  the  account  is  deemed  a  settled  account. 
Endo  v.  Caleharn,  1  Younge,  306;  Capon  v.  Miles,  \\\  Price,  767  ;  Phrlps  v.  Sproule,  1 
Myl.  &  Keen,  231,  (7  Eng.  Chan.  Jirp.  1!)  :)  Darilu-y  v.  Lee,  2  You.  &  Coll.  5;  Weed 
v.  Small,  7  Paige,  573;  Dawson  v.  l)awson,  1  Wcit,  17U.  See  also,  Story's  £q.  PI. 
614-617. 
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writing,  or  at  least  it  must  set  forth  the  balance.(l)  If 
the  plaintiff  charges  that  he  has  no  counterpart  of  the 
account,  the  account  should  be  annexed  by  way  of  sche- 
dule to  the  answer.(2)  If  error  or  fraud  is  charged,  they 
must  be  denied  by  the  plea  as  well  as  by  answer ;  and  if 
neither  error  nor  fraud  is  charged,  the  defendant  must,  by 
his  plea,  aver  that  the  stated  account  is  just  and  true  to 
the  best  of  his  knowledge  and  belief.[3]  A  plea  of  stated 
account  as  to  all  matters  accounted  for,  is  bad ;  it  should 
aver  that  it  is  just  and  true  to  the  best  of  the  defendant's 
knowledge  and  belief.(4)  To  a  bill  calling  for  partner- 
ship accounts  of  one  not  a  partner,  a  plea  denying  the 
relation  in  which  it  is  called  for  is  a  good  defence.(5) 

An  award  may  be  pleaded  to  a  bill  to  set  aside  the 
award  and  open  the  account.(G)  But  arbitrators  cannot 
plead  their  own  award,  with  an  averment  of  impartiality, 
to  a  bill  filed  to  be  relieved  against  that  award  upon 
^suggestion  of  misbehaviour:  the  plea  must  [  *225  ] 
be  supported  by  an  answer.(7)[a]  If  fraud  or  partiality 
is  charged  against  the  arbitrators,  those  charges  must  not 
only  be  denied  by  way  of  averment  in  the  plea,  but  the 
plea  must  be  supported  by  an  answer,  showing  the  arbi- 
trators to  have  been  incorrupt  and  impartial. (8)  A  release 
may  be  pleaded  in  bar  of  a  suit.  In  a  plea  of  release  the 
defendant  must  set  out  the  consideration  upon  which  the 
release  was  made.(9)[6]  If  a  release  is  pleaded  to  a  bill 
for  an  account,  it  must  be  under  seal,  otherwise  it  must  be 
pleaded  as  a  stated  account  only. (10) 

A  defendant  may  plead  to  a  bill  if  it  is  insufficient  to 
answer  the  purposes  of  complete  justice ;  this  is  usually 
for  want  of  proper  parties,  and  if  the  defect  is  not  apparent 
on  the  face  of  the  bill,  the  defendant  may  plead  the  matter 

(I)  Mitf.  PL  208.  (2)  Hankey  v.  Simpson,  3  Atk.  303. 

(3)  Mitf.  PI.  208.  (4)  Anon.  3  Atk.  70. 

(5)  Drew  v.  Drew,  2  V.  &  B.  161.  (6)  Mitf.  PI.  209. 

(7)  Rybott  v.  Barrell,  2  Eden,  131.  (8)  Milf.  PI.  209. 

(9)  Mitf.  PI.  209.  (10)  Mitf.  PI.  210. 

[a]  Story's  Eq.Pl.  617;  Coop.  Eq.  PL  280;  Beames  PI.  in  Eq.  230—233. 

[b]  Where  the  consideration  for  a  release  is  the  general  settlement  of  accounts,  and 
such  settlement  is  impeached  in  the  bill,  this  must  be  met  by  a  plea  and  be  supported  by 
an  answer  denying  the  imputations  charged  in  the  answer.     Parker  v.  Alcock,  1  You. 
&  Jerv.  432  ;  Fish  v.  Miller,  5  Paige,  26;  Allen  v.  Randolph,  4  Johns.  Ch.  Rep.  693; 
Bolton  v.  Gardner,  3  Paige,  273.    And  see  Story  VEq.  PL  614. 

17* 
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necessary  to  show  it.(l)[c]  In  a  plea  for  want  of  parties 
as  in  the  plea  of  abatement  at  law,  the  defendant  must  tell 
the  plaintiff  whom  he  should  have  sued. 

To  a  bill  by  an  heir  at  law  to  turn  the  devisee  out  of 
possession,  the  devisee  may  plead  the  will,  and  that  it  was 
duly  executed. (2) 

The  statute  of  limitation,  notwithstanding  it  is  a  defence 
at  law,  may  be  pleaded  to  a  bill  of  discovery  in  aid  of  an 
action  brought,  provided  it  has  been  pleaded  to  the  decla- 
ration.^) If  the  action  was  commenced  before  the  bill 
[  *226  ]  was  *filed,  the  plea  must  aver  that  the  cause  of 
the  action  did  not  accrue  within  six  years  before  the  action 
was  brought. (4)  But  though  the  statute  of  limitation  may 
be  pleaded  to  the  debt,  it  cannot  to  the  discovery,  when  the 
debt  was  due.(5)[a]  And  where  fraud  is  charged,  the 
defendant  cannot  plead  the  statute  of  limitation  to  the  dis- 
covery of  his  title,  but  must  answer  to  the  fraud. (6)[fc]  In 
pleading  the  statute  of  frauds,  it  is  necessary  to  say,  the 
agreement  was  not  reduced  into  writing.(7) 

Supposing  a  plaintiff  to  have  a  full  title  to  the  relief  he 
prays,  and  the  defendant  can  set  up  no  defence  in  bar  of 
that  title,  yet  if  the  defendant  is  entitled  equally  with  the 
plaintiff  to  the  protection  of  a  court  of  equity  to  defend  his 

(1)  Mitf.  PI.  220.  (2)  Mitf.  PI.  210. 

(3)  Macgregor  v.  East  India  Company  ,a  2  Sim.  452. — A  bill  filed  by  one  creditor  on 
behalf  of  himself  and  others,  will  prevent  the  statute  of  limitation  from  running  against 
any  creditors  who  come  in  under  the  decree.    Sterndale  v.  Hankinson,b  1  Sirn.  393  ; 
neither  does  time  run  against  a  creditor  after  the  death  of  the  testator  in  the  case  of  a 
trust  or  charge  for  the  payment  of  debts.     Hargreave  v.  Mitchell,  G  Madd.  326.     In  the 
administration  of  assets  under  the  decree  of  the  Court,  although  the  executor  does  not 
set  up  the  statute  of  limitation  as  a  bar  to  a  claim  of  a  creditor,  another  creditor  or  a  vol- 
unteer may  take  the  objection.     Shewen  v.  Vanderhorst,"  1  R.  &  M.  347. 

(4)  Macgregor  v.  East  India  Company,-1  2  Sim.  452. 

(5)  Mackworth  v.  Clifton,  2  Atk.  51.  (6)  Bicknell  v.  Gough,  3  Atk.  558. 
(7)  2  Eq.  Cas.  Ab.  70. 

[c]  Story's  Eq.  PI.  577  and  cases  cited  in  note. 

[a]  The  doctrine,  however,  seems  now  to  be  well  established,  that  the  bar  applies 
equally  to  each,  to  the  discovery  as  well  as  to  the  relief.  Story's  Eq.  PI.  581,  and  note, 
citing  Sutton  v.  Scarborough,  9  Ves.  71 ;  Cork  v.  Wilcock,  5  Madd.  328;  Mitf.  Eq.  PI. 
by  Jeremy,  269,  270. 

[6]  And  the  same  principle  applies,  where  any  other  matter  which  would  take  the 
case  out  of  the  statute,  (such  as  mistake,  or  any  exception  or  disability  within  the  statute,) 
is  alleged  in  the  bill.  Forbes  v.  Skelton,  8  Sim.  335,  (11  Eng.  Chan.  Rep.  466  ;)  Thring 
v.  Edgar,  2  S.  &  S.  274,  ( 1  Eng.  Chan.  Rep.  454 ;)  Macgregor  v.  The  East  India  Co.,  2 
Sim.  452,  (2  Eng.  Chan.  Rep.  49G;)  Brooksbank  v.  Smith,  2  You.  &  Coll.  58;  Clayton 
v.  Earl  of  Winchilsea,  3  You.  &,  Coll.  6b3  ;  Goodrich  v.  Pendleton,  3  Johns.  Ch.  Rep. 
384  ;  Kane  v.  Bloodgood,  7  Johns.  Ch.  Rep.  134;  S.  C.on  appeal,  2  Cowen,  360. 

*Eng.  Chan.  Reps.  ii.  496.         bEng.  Chan.  Reps.  ii.  197.      "Eng.  Chan,  Rep.  iv.  458. 
Chan.  Reps.  ii.  496. 
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possession,  as  the  plaintiff  has  to  the  assistance  of  the  court 
to  assert  his  right,  the  court  will  not  interpose  on  either 
side ;  this  is  the  case  where  the  defendant  claims  under  a 
purchase  or  mortgage  for  valuable  consideration,  without 
notice  of  the  plaintiff's  title,  which  he  may  plead  in  bar  of 
the  suit.(l)[c] 

In  pleading  a  purchase  for  a  valuable  consideration 
without  notice,  the  defendant  must  aver  that  the  vendor 
was  or  pretended  to  be  seised,  and  was  in  possession  at 
the  time  of  the  purchase,  which  possession  would  be  satis- 
fied by  the  possession  of  his  tenants<(2)  A  plea  of  title 
derived  from  one  having  only  a  particular  estate,  and  not 
in  possession,  must  set  out  how  the  person  became  enti- 
tled.^) In  a  plea  of  purchase  for  a  valuable  consideration, 
it  is  necessary  to  deny  notice  of  the  plaintiff's  title  and 
claim  ;[d]  *but  a  general  denial  is  sufficient  unless  [  *227  ] 
facts  are  specially  charged  in  the  bill  as  evidence  of 
notice.(4)[a]  A  plea  averring  in  answer  to  a  charge  of 
constructive  notice  that,  to  the  defendant's  knowledge  or 
belief  there  was  no  notice,  was  disallowed ;  the  defendant 
should  answer  the  facts  and  leave  the  Court  to  make  the 
construction. (5)  A  plea  to  a  bill  by  a  purchaser  from  the 
defendant,  with  actual  notice,  was  overruled. (6) 

(1)  Mitf.  PI.  215. 

(2)  Daniels  v.  Davison,  16  Ves.  252.  Attorney-General  v.  Backhouse,  17  Ves.  290. 

(3)  Hughes  v.  Garth,  1  Amb.  421.  (4)  Pennington  v.  Beechcy,<*2  S.  &  S.  282. 
(5)  Jerrard  v.  Saunders,  2  Ves.  187.  (6)  Metcalf  v.  Pulvertoft,  2  V.  &  B.  200. 

[c]  Story's  Eq.  PL  618 — 624.    This  plea,  also,  is  equally  good,  in  answer  to  a  title, 
by  the  plaintiff  set  up  in  his  bill  as  a  legal  title,  as  it  is  to  an  equitable  title.     Wood  v. 
Mann,  2  Sumner,  507  ;  Payne  v.  Compton,  2  You.  &  Coll.  457  ;  contra,  Collins  v.  Archer, 
1  R.  &  Myl.  284,  (4  Eng.  Ch.Rep.  428.)     See  also,  Story's  Eq.  PI.  463.  621. 

A  purchaser,  charged  with  notice,  may  avail  himself  of  the  want  of  notice  in  the  party 
from  whom  he  bought.  Bumpus  v.  Phtner,  1  Johns.  Ch.  Rep.  213;  Alexander  v.  Pen- 
dleton,  8  Cranch,  462;  Hoo-thorp  v.  Hook,  1  Gill  &,  Johns.  263;  Curtis  v.  Lunn,  6 
Munf.  42;  Griffith  v.  Griffith,  1  Hoff.  Ch.  Rep.  163;  S.  C.  on  appeal,  per  Chan.  Wai- 
worth,  in  Chan.  N.  Y.  Sept.  21,  1841,  to  be  reported  in  8  Paige;  Varick  v.  Brigir",  6 
Paige,  329  ;  Jackson  v.  McChesney,  7  Cowen,  360 ;  Lacy  v.  Wilson,  4  Munf.  313 ;  Lind- 
sey  v.Rankin,  4  Bibb,  482;  McNitt  v.  Logan,  Litt.  Sel.  Cas.  69. 

But  if  he  would  avail  himself  of  the  want  of  notice  in  his  vendor,  he  must  expressly 
aver  that  ignorance  in  pleading.  Galatian  v.  Erwin,  1  Hopk.  58  ;  S.  C.  on  appeal,  8 
Cowen,  361;  Griffith  v.  Griffith,  ut  supra;  and  see  also,  1  Wheel.  Am.  Ch.  Dig.  624— 
629. 

[d]  Pillow's  Heirs  v.  Shannon's  Heirs,  3  Yerg.  508 ;  Murray  v.  Ballou,  1  Johns.  Ch. 
Rep.  566;  Heatley  v.  Finster,  2  Johns.  Ch.  Rep.  158;  Murray  v.  Finster,  2  Johns.  Ch. 
Rep.  155  ;  McGahee  v.  Sneed,  1  Dev.  &  Bat.  333.     And  to  make  the  plea  of  a  bonnjide 
purchaser  without  notice  available,  the  notice,  before  the  whole  of  tho  purchase  money 
was  p'lid  and  conveyance  received,  must  be  denied.     Nantz  v.  McPherson,  7  Monroe, 
599  ;  Frost  v.  Beekman,  1  Johns.  Ch.  Rep.  298;  Jcwett  v.  Palmer,  7  Johns.Ch.  Rep.  65; 
High  v.  Battc,  10  Yerg.  385. 

[a]  Griffith  v.  Griffith,  1  Hoff.  Ch.  Rep.  1 63,  cited  ante,  226,  note  [e.] 
»En<r.  Chan.  Reps.  i.  459. 
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Matters  which  arise  after  the  filing  of  the  bill,  may  be 
pleaded  by  analogy  to  the  rule  of  law,  where  the  decree 
sought  is  ad  rem,  and  not  a  personal  demand.  Thus,  a 
defendant  pleading  his  bankruptcy  may  be  good,  although 
the  commission  issued  after  the  filing  of  the  bill;(l)  but  a 
plea  to  a  suit  for  the  specific  performance  of  an  agreement 
for  a  lease,  and  for  an  injunction  to  stay  ejectment,  that 
the  plaintiff  had  taken  the  benefit  of  the  insolvent  act  after 
the  filing  of  the  bill,  was  overruled.(2) 

Having  considered  pleas  which  extend  both  to  relief  and 
discovery,  I  proceed  to  mention  such  as  are  confined 
solely  to  discovery.  They  may  be,  1st,  That  the  plain- 
tiff's case  is  not  such  as  entitles  a  court  of  equity  to  assume 
a  jurisdiction  to  compel  a  discovery  in  his  favour ;  2d, 
That  the  plaintiff  has  no  interest  in  the  subject,  or  no 
interest  which  entitles  him  to  call  on  the  defendant  for  a 
discovery ;  3d,  That  the  defendant  has  no  interest  in  the 
subject  to  entitle  the  plaintiff  to  institute  a  suit  against 
him,  even  for  the  purposes  of  discovery  only ;  4th,  That 
the  situation  of  the  defendant  renders  it  improper  for  a 
court  of  equity  to  compel  a  discovery. (3)[6] 
[  *228  ]  *If  between  the  time  of  filing  a  plea,  "  that 
giving  the  discovery  sought  by  the  bill,  would  subject  the 
defendant  to  penalties,"  and  the  hearing  thereof,  the  time 
for  suing  for  the  penalties  expires,  the  plea  will  be  over- 
ruled.^) 

A  negative  plea  is  good  in  certain  cases  :  thus  to  a  bill 
filed  by  a  plaintiff  claiming  to  be  heir,  or  executor,  or 
partner,  if  the  defendant  means  to  deny  the  plaintiff's 
right  to  either  of  those  characters,  he  must  put  in  a  nega- 
tive plea.(5)[a] 

It  frequently  becomes  necessary  for  a  defendant  to 
answer  part  of  a  bill,  and  to  plead  to  another  part.  If 

(1)  Turner  v.  Robinson,'  1  S.  &  S.  3.        (2)  De  Minckwitz  v.  Udney,  16  Ves.  466. 

(3)  Mitf.  PI.  222. 

(4)  Corporation  of  Trinity  House  v.  Burge,b  2  Sim.  411. 

(5)  Drew  v.  Drew,  2  V.  &  B.  161. 

[6]  Story's  Eq.  PI.  626—628. 

[aj  For  the  reasoning- in  support  of  this  principle,  see  Beames's  PI.  in  Eq.  123 — 128; 
Story's  Eq.  PI.  508—510,  note  ;  2  Dan.  Ch.  Prac.  97—100.  1  OS— 112 ;  Wigr.  on  Disc. 
2d.  ed.  110—118. 

But  a  plea  in  bar  to  a  bill  in  equity,  denying  part  of  the  material  facts  in  the  bill,  is 
not  good.  Milligan  v.  Milledge,  3  Cranch,  220. 

»Eng.  Chan.  Reps.  i.  2.  *-Eng.  Chan.  Reps.  ii.  481. 
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there  is  any  charge  in  the  bill,  which  is  an  equitable  cir- 
cumstance in  favour  of  the  plaintiff's  case  against  the 
matter  pleaded,  as  fraud,  or  notice  of  title,  that  charge 
must  be  denied  by  way  of  answer  as  well  as  by  averment 
in  the  plea  ;(!)[&]  thus  where  fraud  was  charged,  and  the 
defendant  pleaded  the  statute  of  limitation  to  the  discovery 
of  his  title,  the  plea  was  overruled,  and  the  defendant  was 
ordered  to  answer  to  the  fraud. (2)[c]  If  the  defendant 
answers  those  things  which,  in  his  plea,  he  insists  that  he 
ought  not  to  answer,  the  answer  overrules  the  plea.(3)[d] 
Neither  can  a  defendant  plead  to  the  relief  and  to  a  part  of 
the  discovery  only,  and  at  his  pleasure  answer  the  rest  of 
the  bill.(4)  An  answer  in  support  of  a  negative  plea 
must  be  confined  to  facts  specially  charged  as  evidence  of 
the  plaintiff 's  title.(5)|>] 

A  defendant  pleaded  to  the  whole  bill,  that  he  was  a 
purchaser  for  valuable  consideration  without  notice,  and 
by  answer  in  support  of  the  plea,  denied  the  charges  of 
notice.  Held  that  the  answer  overruled  the  plea.(6)  It 
ought  to  *have  been  a  plea  to  all  the  relief  and  to  [  *229  ] 
all  the  discovery  sought  by  the  bill  except  certain  parts, 
and  to  those  parts  there  ought  to  have  been  an  answer  in 
support  of  the  plea.(7)  A  plea  to  a  bill  of  discovery  in 
aid  of  an  action,  which  confesses  and  avoids  some  of  the 

(1)  Mitf.  PI.  237.     Bayley  v.  Adams,  6  Vea.  536.    Price  v.  Price,  1  Vern.  185. 

(2)  Bicknell  v.  Gough,  3  Atk.  558.  (3)  2  Eq.  Cas.  Ab.  79. 

(4)  James  v.  Sadgrove,*  1  S.  &  S.  5.  (5)  Thring  v.  Edgar f>  2  S.  &  S.  274. 

(6)  Portarlington  v.  Soulby ,«  6  Sim.  356. 

(7)  Portarlington  v.  Soulby,<*  6  Sim.  356. 

[b]  Story's  Eq.  PI.  521—532 ;  Heartt  v.  Corning,  3  Paige,  566  ;  Foley  v.  Hill,  3  Myl. 
&  Cr.  475. 

[c]  So,  where  the  bill  states  facts,  which,  if  true,  would  avoid  the  statute  of  limitations, 
a  release,  or  any  other  anticipated   bar,  a  plea  of  such  bar  must  be  sustained  by  an 
answer  denying  such  facts.     Bolton  v.  Gardner,  3  Paige,  273;  Goodrich  v.  Pendleton,3 
Johns.  Ch.  Rep.  384  ;  Bloodgood  v.  Kane,  8  Cowen,350;  Lingan  v.  Henderson,  1  Bland, 
282  ;  Moreton  v.  Harrison,  1  Bland,  493  ;  Clayton  v.  Earl  of  Winchilsea,  3  You.  <fc 
Coll.  683  ;  Lord  Portarlington  v.  Soulby,  6  Sim.  356,  (9  Eng.  Chan.  Rep.  308;)  2  Dan. 
Ch.  Prac.  112-128. 

[d]  Bolton  v.  Gardner,  3  Paige,  263  ;  Souzer  v.  De  Meyer,  2  Paige,  574 ;  Chase's  Case. 
1  Bland,  217  ;  Sims  v.  Lyle,  4  Wash.  C.  C.  Rep.  303;  Pialt  v.  Oliver,  1  McLean,  295. 
Ferguson  v.  O'Hara,  1  Pet.  C.  C.  Rep>  493  ;  Lord  Portarlington  v.  Soulby,  6  Sim.  356, 
(9  Eng.  Chan.  Rep.  308;)  S.  C.  7  Sim.  28,  (9  Eng.  Chan.  Rep.  463;)  Foley  v.  Hill,  3 
Myl.  &  Cr.  475 ;  Denys  v.  Lacock,  3  Myl.  &  Cr.  235.    And  if  an  answer  commence  as 
an  answer  to  the  whole  bill,  it  overrules  a  plea  or  demurrer  to  any  particular  part  of 
the  bill,  although  such  part  is  not,  in  fact,  answered.     Leacrafl  v.  Demprey,  4  Paige, 
124. 

[e]  Hare  on  Disc.  39,  40 ;  Story's  Eq.  PI.  526,  note. 

"Eng.  Chan.  Reps.i.  3.  LEng.  Chan.  Reps.  i.  454. 

«Eng.  Chan.  Reps.  ix.  308.  dEng.  Chan.  Reps.  ix.  308. 
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facts  stated  in  the  bill  as  the  grounds  of  the  action,  and 
traverses  others,  will  be  overruled.(l) 

If  the  plea  by  averment  or  by  answer  does  not  cover 
all  the  relief  that  is  prayed  by  the  bill  it  will  be  overruled; 
thus  to  a  bill  praying  the  production  of  a  will  to  support 
the  plaintiff's  title  at  law,  and  an  injunction  to  restrain  the 
setting  up  of  outstanding  terms,  a  plea  that  there  were  no 
outstanding  terms,  but  leaving  the  point  as  to  the  deeds 
untouched,  is  bad.(2)[a]  To  a  bill  filed  to  be  relieved  touch- 
ing certain  lands  which  the  plaintiff  claimed  a  title  to  as 
heir  to  his  father,  the  defendant  pleaded  that  the  mother 
was  the  purchaser  of  those  lands,  that  he  was  heir  on  the 
part  of  the  mother,  but  did  not  say  that  he  was  heir  of  the 
whole  blood,  the  plea  was  overruled.(3)  A  plea  contain- 
ing exceptions  of  matters  hereafter  mentioned,  is  bad  ; 
but  a  plea  with  an  exception  not  requiring  a  reference  to 
the  answer,  is  good.(4) 

A  plea,  unlike  a  demurrer,  may  be  good  in  part  and 
bad  in  part.(5)[6]  A  defendant  to  a  bill  of  revivor  cannot 
plead  to  that  suit,  a  plea  which  has  been  pleaded  by  the 
original  defendant  and  overruled. (6) [c] 

[   *230   ]          *WHEN  A  DEFENDANT  MAY  PLEAD. 

I 

Having  considered  the  grounds  upon  which  a  defendant 
may  plead,  I  now  proceed  to  consider  within  what  time  a 
plea  must  be  filed,  and  how  the  same  is  prepared  and 
brought  on  for  hearing.  The  time  allowed  to  a  defendant 
to  plead  is  not  confined  as  in  the  case  of  a  demurrer  to  a 

(1)  Robertson  v.  Lubbock,*  4  Sim.  162.  (2)  Barker  v.  Ray,  5  Madd.  64. 

(3)  Addison  v.  Hindmarsh,  1  Vern.  442.  (4)  Howe  v.  Duppa,  1  Ves.  &  B.  51 1. 

(5)  Mayor  of  London  v.  Levy,  8  Ves.  403. 

(6)  Samuda  v.  Furtado,  3  Bro.C.  C.  70. 

[a]  But  a  plea,  like  a  demurrer,  may  be  either  to  the  whole,  or  to  a  part  only,  of  the 
bill.  If  it  do  not  go  to  the  whole  bill,  it  should  definitely  and  exactly  express,  to  what 
parts  it  does  extend.  And  if  one  defence  is  made,  by  the  answer,  and  another  by  the 
plea,  the  plea  will  be  ordered  to  stand  for  an  answer.  Story's  Eq.  PI.  537  ;  Kirkpatrick 
v.  White,  4  Wash.  C.  C.  Rep.  595.  So,  where  a  plea  is  more  extensive  than  the  subject- 
matter  to  which  it  relates,  it  may  be  ordered  to  stand,  as  to  so  much  of  the  bill  to  which 
it  properly  applies,  and  the  defendant  must  answer  as  to  the  residue.  French  v.  Shot- 
well,  20  Johns.  668  ;  S.  C.  5  Johns.  Ch.  Rep.  555. 

[6]  Story's  Eq.  PI.  537;  French  v.  Shotwell,  20  Johns.  668;  S.  C.  5  Johns.  Ch.  Rep. 
562. 

[c]  Nor  can  any  matter  be  pleaded  to  a  bill  of  revivor,  except  such  as  goes  to  defeat, 
or  bar  the  right  to  revive.  Story's  Eq.  PI.  636 — 638. 

*Eng.  Chan.  Reps.  vi.  81. 
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limited  number  of  days,  but  the  defendant  is  entitled  to 
the  same  time  to  plead,  or  to  plead  and  answer,  as  he  is 
to  answer  alone. (1) 

The  only  distinction  between  being  allowed  to  file  an 
answer  and  a  plea,  arises  when  the  defendant  is  in  con- 
tempt, as  the  defendant  is  at  liberty  at  any  time  before  a 
bill  has  been  taken  pro  confesso  to  file  an  answer,  but  can- 
not put  in  a  plea  after  an  attachment  with  proclamation 
has  been  returned.  After  a  simple  attachment  has  been 
issued  or  executed  for  want  of  answer,  the  defendant  is  at 
liberty  to  file  a  plea. (2) [a]  And  even  after  an  attachment 
with  proclamation  has  issued,  the  defendant  is  at  liberty 
to  file  a  plea  and  answer,(3)  but  not  after  the  attachment 
with  proclamation  has  been  returned,  unless  he  obtain  the 
leave  of  the  Court.(4) 

THE  MANNER    OF    PREPARING    A    PLEA. 

A  plea  partaking  of  the  nature  of  an  answer  is  gene- 
rally regulated  as  to  the  mode  in  which  it  is  put  in,  by  the 
same  *rules  as  those  which  apply  to  an  answer.  [  *231  ] 
It  is  drawn  by  counsel,  and  if  the  defendant  is  in  or  with- 
in twenty  miles  of  London,  must  be  signed  by  counsel ;  but 
if  the  plea  is  taken  by  commission  it  does  not  require  such 
signature.(5) 

A  plea  commences,  "  This  defendant  by  protestation, 
not  confessing  or  acknowledging  all  or  any  of  the  matters 
and  things,  in  the  said  complainant's  bill  of  complaint 
mentioned  and  contained,  to  be  true,  in  such  sort,  manner, 
and  form  as  the  same  are  therein  set  forth  and  alleged  for 
plea  to  the  whole  of  the  said  bill,  saith,"  (if  a  plea  to  part 

(1)10N.  N.  O.  See  Anon.  2  P.  W.  464.  Roberts  v.  Hartley,  1  Bro.  C.  C.  56.  De 
Minckwitz  v.  Udney,  16  Ves.  355,  as  to  the  practice  before  orders  for  time  were  abol- 
ished. 

(2)  Waters  v.  Chambers,'  1  S.  &  S.  225.    Hamilton  v.  Hibbert,b  2  S.  &  S.225. 

(3)  And  it  is  presumed  a  plea  only. 

(4)  Sanders  v.  Murney,0  1  S.  &  S.  225.    Beam.  Ord.  178. 

(5)  Simes  v.  Smith,  4  Madd.  366. 

[a]  So,  also,  a  plea  may  be  filed,  after  the  General  Order  is  obtained  for  time  to 
answer.  Heartt  v.  Corning,  3  Paige,  569;  1  Hoff.  Ch.  Prac.  220. 

A  plea  cannot  be  filed,  while  a  demurrer  by  the  same  defendant  remains  undisposed 
of;  nor  can  a  plea  be  filed  after  a  demurrer  overruled,  without  a  special  order  of  the 
Court  for  that  purpose.  Hall  v.  Nicholson,  Halst.  N.  J.  Dig.  172. 

»Eng.  Chan.  Reps.  ii.  111.  *>Eng.  Chan.  Reps.  i.  429. 

'Eng.  Chan.  Reps.  i.  112, 
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of  the  bill,)  "  to  so  much  or  such  part  of  the  bill  as  prays," 
&c.  or  "  seeks  a  discovery,  &c.  whether ;"  and  concludes, 

"  therefore  the  said  defendant  doth  plead  the  said (in 

bar)  to  the  said  complainant's  bill,  and  prays  the  judgment 
of  this  honourable  Court  whether  he  shall  be  compelled  to 
make  any  further  answer  to  the  said  bill,  and  prays  to  be 
hence  dismissed  with  his  reasonable  costs,  in  this  behalf 
most  wrongfully  sustained." 

WHEN  A  PLEA  REQUIRES  TO  BE  PUT  IN  UPON  OATH. 

Some  pleas  require  to  be  put  in  upon  oath,  others  may 
be  filed  without  being  sworn  to  by  the  defendant.  The 
principle  which  regulates  the  practice,  is  founded  on  the 
nature  of  the  plea.  Pleas  to  the  jurisdiction  of  the  Court, 
or  in  disability  of  the  persons  of  the  plaintiff  or  defendant, 
or  pleas  in  bar  of  any  matters  of  record,  or  of  matters 
recorded,  or  as  of  record  in  the  Court  itself,  or  any  other 
court,  need  not  be  upon  oath.(l)  Thus  a  plea  of  out- 
lawry with  the  common  averment  of  identity  of  the  person 
need  not  be  upon  oath,(2)  and  a  plea  of  the  plaintiff's 
conviction  of  felony  need  not  be  upon  oath,  the  conviction 
[  *232  ]  being  duly  ^proved  by  the  record  alone,(3)  nor  a 
plea  of  a  former  suit  depending  for  the  same  matter,(4)[a] 
nor  a  plea  of  a  matter  of  record,  nothing  being  necessary 
but  the  production  of  the  record  to  prove  the  plea.(5) 
Bat  pleas  of  matter  of  record  with  averments  of  matters 
in  pais,  and  pleas  in  bar  of  matters  in  pais  must  be  filed 
upon  oath. (6)  Thus  a  plea  of  the  statute  of  frauds  or  of 
limitations  must  be  upon  oath,  as  the  acts  of  part  perform- 
ance in  the  one  case,  and  a  promise  in  the  other,  must  be 
denied.(7)  And  the  circumstance  of  the  plaintiff  having 
set  down  the  plea,  is  no  waiver  of  the  irregularity .(7)  A 
plea  that  a  defendant  was  not  administrator  (as  charged 
by  the  bill)  should  be  put  in  on  oath,  as  the  plaintiff  can- 
not prove  it  except  by  a  search  in  all  the  dioceses. 

When  a  person  is  speaking  upon  his  oath  as  to  acts  not 

(1)  Mitt'.  PI.  239.     Beam.  Ord.  26.  (2)  Took  v.  Took,  2  Vern.  198. 

(3)  v.  Davies,  19  Ves.  80.  (4)  Urlin  v.  Hudson,  1  Vern.  332. 

(5)  Wall  v.  Stuhbs,  2  V.  &  B.  357.  (6)  Wall  v.  Stubbs,  2  V.  &  B.  354. 
(7)  Wall  v.  Stubbs,  2  V.  &  B.  355. 

[a]  Nor  need  a  plea  of  the  complainant  not  being  administrator,  be  on  oath;  adminis- 
tration being  proved  by  the  letters.     Woods  v.  Crcagh,  1  Hogan,  221. 
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his  own,  but  done  by  others,  it  is  sufficient  if  he  states 
them  upon  his  belief,  and  more  positive  averment  is  not 
necessary  ;  and  an  indictment  for  perjury  would  lie  against 
a  person  who,  with  perfect  knowledge  that  the  fact  was 
otherwise,  thus  denied  it.(l)[6] 

HOW  A  PLEA  IS  SWORN,  FILED,  AND  PROCEEDED  WITH. 

A  plea  that  is  required  to  be  put  in  upon  oath  must  be 
signed  by  the  defendant,  but  the  signature  of  the  defendant 
is  not  required  when  the  oath  is  unnecessary.  An  infant 
cannot  plead  until  a  guardian  has  been  appointed,  and  if  a 
married  woman  wishes  to  plead  separate  from  her  hus- 
band, she  must  obtain  an  order  for  that  purpose.  In  all 
cases  if  the  plaintiff  is  willing  to  consent,  an  order  as  of 
^course  may  be  obtained  to  dispense  both  with  [  *233  ] 
the  oath  and  signature  of  the  defendant. 

If  the  plea  requires  to  be  sworn  to,  the  defendant  may 
attend  at  the  public  office  for  that  purpose,  or  if  he  is 
twenty  miles  from  London,  may  have  a  dedimus  to  take 
it,  which  is  obtained,  executed,  and  returned,  in  the  man- 
ner explained  in  treating  of  a  dedimus  to  take  an  answer, 
and  the  plea  is  filed  by  the  clerk  in  court,  in  the  same 
manner  as  an  answer.  If  the  plea  does  not  require  to  be 
put  in  on  oath  whether  the  defendant  is  in,  within,  or  be- 
yond twenty  miles  from  London,  it  may  be  filed  upon  being 
left  for  that  purpose  with  the  defendant's  clerk  in  court,  who 
enters  the  same  in  the  Register's  office  within  eight  days 
after  it  is  filed.(2)  But  the  eight  days  must  be  eight 
office  days.(3)  Otherwise  the  plaintiff  may  obtain  upon 
the  Registrar's  certificate  a  subpoena  for  costs,  and  pro- 
ceed against  the  defendant  for  a  better  answer. 

The  plaintiff  obtains  a  copy  of  the  plea  from  his  own 
clerk  in  court,  and  if  he  considers  the  plea  good,  he  may, 
at  any  time  before  the  plea  has  been  set  down,  subm  t  to 
the  same,  and  obtain,  as  of  course,  an  order  to  amend  his 

(1)  Drew  v.  Drew,  2  V.  &  B.  162. 

(2)  Jordan  v.  Sawkins,  3  Bro.  C.  C.  372.    Beam.  Ord.  174.  287. 

(3)  Bullock  v.  Edingtorv  1  Sim.  481. 

[6]  2  Russ.  o.i  Crimes,  4th  Am.  ed.  518,  and  note. 

»Eng.  Chan.  Reps.  ii.  241, 
VOL.  I.  18 
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bill  which  is  made  upon  the  terms  of  his  paying  20s.  costs. 
If  the  plea  has  been  set  down,  the  order  to  amend  can 
only  be  obtained  by  the  payment  of  taxed  costs. 

If  the  plaintiff'  thinks  the  plea,  though  good  in  form  and 
substance,  is  not  true  in  point  of  fact,  he  may  take  issue 
upon  it,  which  he  does  by  replying  to  it.(l)[a]  The  plain- 
tiff may  either  reply  to  the  plea  before  the  same  is  set 
down,  or  on  the  coming  on  of  a  plea  may  undertake  to 
reply  to  it.  The  replication  being  filed,  a  subpoena  to 
rejoin  is  served,  witnesses  are  examined,  the  rules  entered, 
[  *234  ]  and  the  cause  *set  down  for  hearing  in  the  same 
manner  as  if  the  defendant  had  answered.  If  the  plain- 
tiff replies  to  a  plea,  he  can  only  impeach  its  truth,  not 
its  validity  ;(2)  and  if  the  defendant  proves  the  truth  of 
the  matter  pleaded,  the  suit,  so  far  as  the  plea  extends,  is 
barred,  even  though  the  plea  is  not  good  either  in  point 
of  form  or  substance.(3)  Thus  if  a  defendant  in  a  plea 
of  purchase  for  a  valuable  consideration  omits  to  deny 
notice,  if  the  plaintiff  replies  to  it,  all  the  defendant  has 
to  do  is  to  prove  his  purchase,  and  it  is  not  material  if 
the  plaintiff  proves  notice,  for  it  was  the  plaintiff's  own 
fault  that  he  did  not  set  down  the  plea  to  be  argued,  in 
which  case  it  would  have  been  overruled. (4)  If  the  plea 
is  found  false  at  the  hearing,  the  plaintiff  is  entitled  to  a 
decree,  and  if  discovery  is  necessary,  to  examine  defen- 
dant on  interrogatories.(5)[a]  If  a  plaintiff  replies  to  the 
plea  of  one  defendant,  and  another  defendant  answers,  the 
plea  cannot  be  heard  to  decide,  as  to  its  being  true  or 
false,  until  the  cause  is  regularly  set  down  for  hearing. — 

(1)  MilF.  PI.  240.  (2)  2  Eq.  Cas.  Ab.  70.  (3)  Mitf.  PI.  241. 

(4)  Harris  v.  Ingledew,  3  P.  W.  94.  (5)  Wood  v.  Strickland,  2  V.  &  B.  158. 

[a]  The  replication  must  be  general,  taking  issue  upon  the  matter  of  the  plea.  If 
the  complainant  desire  to  avoid  the  effect  of  matter  pleaded  in  bar,  he  must  apply  to 
amend  the  charging  part  of  his  bill ;  and  a  special  replication,  filed  without  leave,  will 
be  ordered  off  the  files.  Storms  v.  Storms,  1  Edw.  Ch.  Rep.  358. 

A  replication  to  a  plea,  is  an  admission  of  the  sufficiency  of  the  facts  pleaded,  as  a 
bar,  if  true ;  and  if  upon  such  an  issue,  the  matter  of  the  plea  is  proved,  the1  bar  is  com- 
plete. Hughes  v.  Blake,  6  Wheat.  472;  Bogardus  v.  Trinity  Church,  4  Paige,  178; 
Gernon  v.  Boccaline,  2  Wash.  C.  C.  Rep.  199  ;  Fish  v.  Miller^  5  Paige,  26;  Daniels  v* 
Taggart's  Adm'r,  1  Gill  &  Johns.  311  ;  The  State  of  Rhode  Island  v.  The  State  of 
Massachusetts,  14  Peters,  210.  257  ;  Story's  Eq.  PI.  542. 

So,  it  is  conclusive,  when  overruled  as  false.  And  where,  in  partition,  the  defendant 
pleaded  in  bar,  that  a  third  person,  not  a  party,  had  an  interest  in  the  premises,  as  tenant 
in  common,  and  the  plea,  upon  an  issue  joined  thereon,  was  overruled  as  false,  it  was 
held,  that  the  defendant  could  not  raise  the  same  question  again,  by  an  exception  to  the 
Master's  report  upon  the  title.  Hoxie  v.  Hoxie,  7  Paige,  187. 

[a]  Dows  v.  M'Michael,  2  Paige,  245 ;  1  Hoff.  Ch.  Prac.  223. 
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Barret  v.  Grafton,  Charter  of  the  Rolls,  4th  April, 
1837.[6] 

Some  pleas  require  to  be  set  down,  others  do  not.  A 
plea  of  a  former  suit  depending  must  not  be  set  down  for 
argument  ;(l)[c]  but  the  plaintiff  should  move  to  refer  it  at 
once  to  the  Master  to  examine  whether  the  suits  are  for 
the  same  matter,  and  whether  the  former  suit  is  now 
depending. (2)  The  order  of  reference  may  be  obtained  of 
course.(3)  If  the  plaintiff  does  not  refer  such  plea,  and 
obtain  the  Master's  report  thereon  within  one  month  after 
such  plea  is  filed,  the  bill  is  to  be  dismissed  with  costs.(4) 

If  a  defendant,  after  a  plea  has  been  set  down,  should 
wish  not  to  argue  it,  he  may  obtain  an  order  for  liberty  to 
withdraw  the  plea  on  payment  of  taxed  costs. 

^SETTING  DOWN  PLEA.  [    *235    ] 

If  the  plea  requires  to  be  set  down,  either  party  may 
procure  an  order  upon  a  petition  of  course  to  set  it 
down.(5)  At  the  time  of  presenting  the  petition,  a  copy 
of  the  bill  and  of  the  plea  is  left  with  the  secretary  of  the 
judge,  before  whom  it  is  proposed  to  set  down  the  plea, 
but  no  deposit  is  required  to  be  made.  The  order  is 
usually  obtained  by  the  defendant,  but  he  is  not  bound  to 
set  down  the  plea.  The  order  is  drawn  up  and  served  in 
the  usual  way.  It  directs  that  the  plea  shall  be  set  down 
within  four  days  after  the  date  of  the  order.  By  a  recent 
arrangement  pleas  are  put  into  the  paper  for  hearing  two 
days  after  they  are  set  down,  therefore,  the  party  obtain- 
ing the  order  must  serve  it  immediately  after  he  sets  down 
the  plea,  in  order  that  the  other  party  may  have  two  clear 
days'  notice  thereof.  Each  party  furnishes  his  counsel 

(1)  It  is  presumed  if  the  plaintiff  is  advised  that  the  plea  is  informal,  he  may  set  it 
down  for  the  judgment  of  the  Court  on  that  point. 

(2)  Daniel  v.  Mitchell,  3  Bro.  C.  C.  544.  (3)  Daniel  v.  Mitchell,  1  Ves.  484. 

(4)  Baker  v.  Bird,  2  Ves.  672.     Beam.  Ord.  176  and  177. 

(5)  By  the  14th  of  Lord  Coventry's  Ordinances,  the  plea  is  to  be  set  down  within 
eight  days  after  it  is  put  in  Court,  or  to  be  disallowed  without  motion,  Beam.  Ord.  77, 
but  this  is  not  the  practice.     It  must  be  entered  with  the  registrar  within  eight  days, 
which  is  totally  different  from  being  set  down  for  hearing. 

'[6]  A  cause  must  be  in  readiness  for  hearing,  as  to  all  the  defendants,  before  it  can  be 
set  down  for  hearing. 

[c]  By  setting  it  down,  the  complainant  admits  that  the  two  suits  are  for  the  same 
cause,  and  the  plea  will  be  allowed,  unless  defective  in  its  form.  Tarleton  v.  Barnes,  2 
Keen,  632, 
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with  a  copy  of  the  bill  and  plea,  and  the  same  comes  on 
for  argument  in  the  usual  way.  If  a  plea  and  answer  have 
been  put  in,  the  Court  and  counsel  are  furnished  with  a 
copy,  not  only  of  the  plea  but  also  of  the  answer,  which 
will  be  allowed  on  the  taxation  of  costs.  Pleas  are  usu- 
ally heard  before  the  Master  of  the  Rolls,  the  Vice  Chan- 
cellor, and  but  very  rarely  before  the  Lord  Chancellor. 
On  attending  the  hearing,  each  party  should  be  prepared, 
the  one  with  an  office  copy  affidavit  of  service  of  the  order 
to  set  down  the  plea,  the  other  with  an  office  copy  affidavit 
of  having  been  served  with  such  order. 

[  *236  ]  ^HEARING. 

If  a  defendant  sets  down  a  plea,  and  upon  its  being 
called  on  does  not  appear,  the  plea  will,  on  an  affidavit  of 
the  plaintiff's  having  been  served  with  an  order  to  set 
down  the  plea,  be  overruled,  and  if  no  such  affidavit  is 
produced  the  plea  will  be  struck  out  of  the  paper.(l)  And 
if  the  plaintiff  sets  down  the  plea,  but  does  not  appear, 
upon  a  like  affidavit  from  the  defendant  of  having  been 
served  with  the  order,  the  plea  will  be  allowed. 

COSTS  OF  A  PLEA. 

Before  the  General  Order  of  1828,  the  costs  of  a  plea 
whether  allowed  or  overruled,  were  fixed  at  5/.,  although 
the  Court  had  a  discretion  to  give  taxed  costs.  By  31 
N.  O.  it  is  ordered  that  upon  the  allowance  of  any  plea, 
the  plaintiff  or  plaintiffs  shall  pay  to  the  defendant  or  defen- 
dants the  taxed  costs  thereof,  and  when  such  plea  is  to 
the  whole  bill,  then  the  further  taxed  costs  of  the  suit  also, 
unless  the  plaintiff  or  plaintiffs  shall  undertake  to  reply 
thereto,  and  then  the  costs  are  to  be  reserved,  or  unless 
the  Court  think  fit  to  make  other  order  to  the  con- 
trary.^) If  a  plea  is  overruled,  then  the  defendant  pays 
to  the  plaintiff  the  taxed  costs  occasioned  thereby,  unless 
the  Court  makes  other  order  to  the  contrary.(3)  The 
costs  of  a  plea  are  recoverable  like  those  of  a  demurrer, 
by  subpoena  and  attachment. 

(1)  Mazarredo  Y,  Maitland,  2  Madd.  38.  (2)  31  N.  O.  (3)  32  N.  O. 
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^PROCEEDINGS  ON  A  PLEA  ALLOWED  OR  OVERRULED. 

If  a  plea  to  part  of  a  bill  has  been  allowed,  it  generally 
imposes  upon  the  plaintiff  the  necessity  of  amending  the 
bill.  In  Taylor  v.  Shaw,(l)  it  is  said  that  the  plaintiff  is 
not  at  liberty  to  amend  without  a  special  order  to  be 
obtained  on  notice  of  motion,  pointing  out  the  proposed 
amendments ;  but  the  practice  has  been  otherwise,  the 
almost  invariable  course  being,  on  the  allowance  of  a  plea 
to  part  of  the  bill,  to  obtain  an  order  of  course  to  amend. 
If  a  plea  for  the  whole  bill  is  allowed,  it  puts  an  end  to  the 
suit,[a]  but  the  Court,  when  the  case  requires,  will,  instead 
of  allowing  the  plea,  give  the  plaintiff  liberty  to  amend 
upon  payment  of  costs. [6] 

If  the  plea  is  overruled,  the  defendant  should  apply 
immediately  after  the  hearing  of  the  plea,  for  time  to  put  in 
an  answer.  This  the  court  has  power  to  grant,  notwith- 
standing the  New  Orders.(2) 

After  a  plea  has  been  overruled  the  defendant  cannot 
file  another  plea,  or  a  demurrer  without  a  special  order, 
neither  can  he  after  a  demurrer  has  been  overruled,  file  a 
plea.(3)[c]  But,  under  the  strong  circumstances  of  the  case, 
the  Court  refused  to  overrule  a  demurrer  put  in  after  a 
plea  had  been  disallowed. (4)  If  a  demurrer  has  been 
taken  off  the  file  for  irregularity,  there  seems  no  objec- 

(1)  2  S.  &  S.  12*  (2)  Waterton  v.  Cro(l,b  6  Sim,  431. 

(3)  Rowley  v.  Eccles,'  1  S,  &  S.  511. 

(4)  East  India  Company  v.  Campbell,  1  Ves.  246. 

[a]  See  ante,  233,  note  [a]. 

[6]  Amendments  are  in  the  discretion  of  the  Court ;  Smith  v.  Babcock,  3  Summer, 
410 ;  but  then  discretion,  in  this  respect,  is  regulated  by  the  rules  known  in  courts  of 
law,  Jefferson's  Heirs  v.  Callis,  4  Dana,  467,  and  depends  upon  the  good  faith  and  rea- 
sonableness of  the  original  defence,  and  the  equitableriess  of  the  proposed  amendment. 
See  Graham's  Prac.  2d  ed.  649—670. 

Where  the  defendant,  either  by  plea,  demurrer  or  answer,  distinctly  takes  the  objec. 
tion  as  to  want  of  parties,  the  complainant  should  at  once  amend  his  bill,  by  bringing  in 
the  necessary  parties,  before  any  further  proceedings  are  had  in  the  cause.  And  if  he 
neglect  to  do  this,  it  will  be  in  the  discretion  of  the  Court,  at  the  hearing,  either  to 
permit  the  cause  to  stand  over,  upon  payment  of  costs,  to  enable  the  complainant  to 
bring  the  cause  before  the  Court,  or  to  dismiss  the  bill,  with  costs.  Van  Epps  v.  Van 
Deusen,  4  Paige,  64.  See  Hunt  v.  Rousmaniere's  adm'rs,  2  Mason,  342 ;  Marshall  v. 
Lovelass,  1  Cam.  &  Norw.236.  264;  Benzein  v.  Lovelass,  1  Cam.  &Norw.  520;  Cliflon 
v.  Ex'rs  of  Haig,  4  Desau.  330 ;  Wamburzee  v.  Kennedy,  4  Desau.  480. 

[e]  See  ante,  230,  note  [a]. 

»Eng.  Chan.  Reps.  i.  323.       *EnS.  Chan.  Reps.  ix.  345.        cEng.  Chan.  Reps.  i,260. 
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tion  to  putting  in  a  plea,  but  the  demurrer  must  be  actually 
taken  off  the  file  before  the  plea  can  befiled.(l) 

If  a  plea  coupled  with  an  answer  is  overruled,  the  plain- 
tiff is  entitled  to  taxed  costs  thereof  from  the  defendant, 
[  *238  ]  but  ^before  he  can  compel  an  answer  from  the 
defendant,  or  it  is  prudent  to  amend  his  own  bill,  he  must 
except  to  the  answer  which  was  coupled  with  the  plea, 
and  upon  the  defendant  submitting  to  answer  the  excep- 
tions, or  upon  their  being  allowed,  the  plaintiff  is  entitled 
as  of  course  to  an  order  to  amend,  and  that  the  defend- 
ant may  answer  the  amendments  and  exceptions  together. 
On  the  argument  of  a  plea,  the  Court  will  frequently 
order  the  plea  to  stand  for  an  answer,  with  liberty  for  the 
plaintiff  to  except,  in  which  case,  upon  the  defendant's 
submitting  to  answer  exceptions,  or  upon  their  being 
allowed,  the  plaintiff  is  entitled  to  an  order  to  amend,  and 
that  defendant  may  answer  amendments  and  exceptions 
together. [a]  If  a  plea  to  the  whole  bill  is  ordered  to  stand 
for  an  answer,  without  saying  one  way  or  the  other  whether 
the  plaintiff  might  except,  the  plaintiff  cannot  except,  for 
that  the  Court  in  saying  that  the  plea  shall  stand  for  an 
answer,  must  be  intended  to  have  meant  a  sufficient 

(1)  Cust  v.  Boode,»  1  S.  &.  S.  21. 

[a]  Where  the  plea  is  overruled,  the  Court  may  either  order  it  to  stand  for  an  answer, 
with  liberty  to  the  plaintiff  to  except ;  or  it  may  be  overruled  altogether,  and  the  defend- 
ant  ordered  to  answer.  Goodrich  v.  Pendleton,  3  Johns.  Ch.  Rep.  394. 

If  a  plea  is  bad  in  form  only,  but  good  in  substance,  as  to  the  whole  or  any  part  of  the 
relief  sought  by  the  bill,  and  be  not  pleaded  in  bad  faith,  it  will  be  permitted  to  stand  as 
a  part  of  the  defendant's  answer,  or  the  defendant  may  be  permitted  to  insist  upon  the 
eame  matters  in  his  answer.  Souzer  v.  De  Meyer,  2  Paige,  574. 

The  Court  may  permit  a  plea  to  stand  for  an  answer,  if  it  contains  matter,  which,  if 
put  in  the  form  of  an  answer,  would  have  constituted  a  valid  defence  to  some  material 
part  of  the  matter  to  which  it  is  pleaded  in  bar.  By  allowing  the  plea  to  stand  for  an 
answer,  the  Court  decides  that  it  contains  matter  of  defence ;  but  that  it  is  not  a  full 
defence  to  all  that  it  professes  to  cover,  or  that  it  is  informally  pleaded,  or  that  the 
defence  cannot  properly  be  made  by  way  of  plea,  or  that  the  plea  is  not  properly  sup- 
ported by  the  answer.  If  the  plea  to  the  whole  bill  unaccompanied  by  an  answer,  is 
allowed  to  stand  for  an  answer,  without  reserving  to  the  plaintiff  the  right  to  except,  it 
is  to  be  deemed  a  full  answer,  though  not  necessarily  a  perfect  defence.  Where  a  plea 
is  ordered  to  stand  for  an  answer,  with  liberty  for  the  complainant  to  except,  or  the  plea 
is  accompanied  by  an  answer,  which  will  enable  the  complainant  to  except,  without  spe- 
cial leave,  the  Master,  upon  a  reference  of  the  exceptions,  must  decide  as  to  the  suffi- 
ciency of  the  answer,  considering  the  plea  as  a  part  thereof.  Orcutt  v.  Orms,  3  Paige, 
459  ;  Kirby  v.  Taylor,  6  Johns.  Ch.  Rep.  254. 

Where  a  plea,  which  constituted  n.  full  defence  to  a  particular  part,  of  the  bill,  was  dis- 
allowed, on  the  ground  of  a  technical  defect  or  informality  in  the  manner  of  pleading, 
the  Court  permitted  it  to  stand  for  an  answer,  and  prohibited  the  complainant  from  call- 
ing for  a  further  answer,  by  exceptions  as  to  that  part  of  the  bill.  Leacrafl  v.  Demprey, 
4  Paige,  124.  See  also  Story's  Eq.  PL  543. 
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answer,  an  insufficient  answer  being  as  none.(l)  When- 
ever a  plea  is  supported  by  an  answer,  the  Court,  on  the 
overruling  the  plea,  will  not  give  leave  to  amend  the  plea, 
but  order  the  same  to  stand  for  an  answer,  with  liberty  to 
except.(2)  A  plea  to  a  bill  of  discovery  filed  after  a  demur- 
rer to  a  plea  at  law  was  allowed.(S) 

AMENDMENT  OF  PLEA. 

A  plea  is  sometimes  allowed  to  be  amended,  but  the 
order  must  be  obtained  upon  a  special  application.(4)  It 
is  not  enough  to  show  that  there  has  been  an  evident  slip 
or  ^mistake,  and  that  the  material  ground  of  [  *239  ] 
defence  seems  to  be  sufficient,  but  the  Court  always 
expects  to  be  told  precisely  what  the  amendment  is  to  be, 
and  how  the  slip  happened,  before  they  allow  the  amend- 
ment to  take  place. (5)  The  defendant,  under  circum- 
stances, is  allowed  to  amend  a  plea  at  the  hearing  of  the 
same,  but  is  limited  by  the  Court  to  a  short  time  for  so 
doing,  and  where  it  is  inconvenient  to  amend  the  plea, 
the  Court  will  permit  the  defendant  to  plead  de  novo  within 
a  given  time.(6)  Leave  was  given  at  the  hearing  of  a 
plea  to  amend  the  same,  which  was  wrong  in  form,  it 
being  a  plea  to  a  bill  of  revivor  on  the  marriage  of  a 
female  plaintiff,  "  that  there  was  a  settlement,"  the  plea  not 
naming  the  additional  parties  who  were  necessary.(T) 
So  also  leave  was  given  at  the  hearing  of  a  plea  to  amend 
a  plea  of  outlawry,  to  which  neither  an  office  copy  of  the 
record  of  the  outlawry,  nor  of  the  capias  utlagatum  was 
annexed,  but  only  a  certificate  from  the  clerk  of  the  out- 
lawries, because  the  defect  was  caused  by  a  mistake  of 
the  clerk  of  the  outlawries.(S)  Where  the  frame  of  the 
defendant's  plea  and  answer  was  incorrect,  the  same  was 
ordered  to  be  taken  off  the  file,  with  liberty  to  file  a  new 
plea.(9)[a] 

(1)  Sellon  v.  Lcwen,  3  P.  W.  239. 

(2)  Thompson  v.  Wild,  5  Madd.  82.  (3)  Stewart  v.  Lord  Nugent,  1  K.  201. 
(4)  2  V.  <fc  B.  157,  and  cases  cited.  (5)  Wood  v.  Strickland,  2  V.  &  B.  157. 
(G)  Nobkissen  v.  Hastings,  2  Ves.  84.  (7)  Merewether  v.  Mellish,  13  Ves.  435. 
(8)  Walters  v.  Mayhew,'  1  S.  &  S.  220.  (9)  Watkins  v.  Stone,b  2  S.  &  S.  560. 

[a]  But  permission  will  not  be  given  to  amend,  where  the  plea  has  been  once  amended 
before.  2  Dan.  Ch.  Prac.  232 ;  and  see,  generally,  as  to  amendments  of  pleas,  Ibid. 
230-232. 

aEng.  Chan.  Reps.  i.  111.  bEng.  Chan.  Reps.  i.  588. 
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EFFECT  OF  PLEA  ON  THE  OTHER  PROCEEDINGS  OF  A  SUIT. 

The  defendant,  by  pleading  to  a  part  of  a  bill  and 
answering  the  remainder  of  the  bill,  is  not  entitled  to  an 
[  *240  ]  Border  to  put  the  plaintiff  suing  at  law  to  his 
election ;  a  plea  is  not  considered  as  an  answer  for  such 
a  purpose.(l)  Pending  a  plea,  the  plaintiff  is  not  entitled 
to  move  for  an  injunction  to  stay  proceedings  at  law  ;(2) 
but  in  another  case,  the  plea  was  ordered  to  come  on  the 
next  day,  with  leave,  if  the  plea  was  overruled,  to  move 
at  the  same  time  for  an  injunction. (3)  During  the  pend- 
ency of  a  plea,  the  defendant  cannot  move  to  dismiss  the 
plaintiff's  bill  for  want  of  prosecution,  but  must  himself 
set  down  the  plea  for  argument  if  he  wishes  to  dispose  of 
the  suit. 

Where  there  is  an  answer  to  part,  and  a  plea  to  the 
residue  of  the  plaintiff's  bill,  the  plaintiff  cannot  except  to 
the  answer  till  the  plea  is  argued,  or  an  order  obtained 
that  it  shall  stand  for  an  answer,  wdth  liberty  to  except.(4) 

(1)  Fisherv.Mee,3Mer.45. 

(2)  Cousins  v.  Smith,  13  Ves.  164.    Anon.  2  Atk.  113. 

(3)  Humphreys  v.  Humphreys,  3  P.  W.  395.        (4)  Darnell  v.  Reyny,  1  Vern.  344. 
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CHAPTER  XVIII. 

ANSWER. 

Defendant  may  answer  by  a  separate  solicitor,  241.  Where  costs  of  separate  answers 
disallowed,  242.  Office  copy  bill,  242.  Instructions  for  answer,  how  answer  pre- 
pared and  intituled,  243.  And  sworn,  244..  How  taken  by  dedimus,  247.  Separate 
answer  of  a  wife,  253.  Answer  of  an  infant,  254.  How  guardian  assigned  to  infant, 
255.  Where  infant  abroad,  256.  By  special  dedimus,  258.  Answer  of  lunatic  or 
person  of  unsound  mind,  260.  Of  a  prisoner  who  is  a  lunatic,  idiot  or  of  unsound 
mind,  262.  Answer  of  a  Quaker,  263.  Of  a  corporate  body,  263.  Of  defendant 
residing  abroad,  264.  Of  foreigner  residing  in  England  unable  to  speak  English, 
265.  Answer  without  oath  or  signature,  266.  When  answer  taken  off  the  file,  268. 
When  defendant  allowed  to  file  a  supplemental  answer,  269.  Evidence  for  and  against 
answer,  and  effect  of  admission  in  an  answer,  272.  To  take  examination  of  defen- 
dant after  a  third  answer  reported  insufficient,  274. 

HAVING  considered  the  manner  in  which  a  defendant  by 
demurrer  may  demand  the  judgment  of  the  Court,  whether 
he  shall  be  compelled  to  answer  a  bill  or  not ;  and  how 
by  plea  he  may  set  forth  some  cause,  why  the  suit  should 
be  dismissed,  delayed  or  barred ;  I  now  proceed  to  the 
most  frequent  mode  of  defending  a  suit,  viz.  by  putting  in 
an  answer  to  the  plaintiff's  bill. 

In  treating  of  a  bill  in  Chancery,  I  explained  that  the 
interests  of  all  the  plaintiffs  must  be  joint,  and  that  they 
must,  as  far  as  the  suit  was  concerned,  unite  in  employing 
one  solicitor,  and  co-operate  in  all  proceedings  towards 
the  progress  of  the  cause.  No  such  rule  applies  to  defen- 
dants, whose  interests  are  frequently  conflicting,  and  who 
in  all  cases  are  entitled  to  appear  and  answer  separately 
and  independently  of  each  other.  True  it  is,  if  two  or 
more  defendants  choose  to  appear  by  the  same  solicitor, 
the  Master  *may  then  disallow  the  costs  of  more  [  *242  J 
than  one  answer,  if  he  considers  separate  answers  to  have 
been  unnecessary  ;(1)  but  the  Court  has  never  assumed  a 
power  of  compelling  one  defendant,  however  connected  in 
interests  with  another  defendant,  to  unite  with  him  by . 
appearing  and  defending  the  suit  by  the  same  solicitor,  and 
even  where  two  or  more  defendants  appear  by  the  same 
solicitor,  the  only  control  which  the  Court  exercises  as  to 

(1)  27  N.  O. 
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their  putting  in  separate  answers,  is  confined  to  the  ques- 
tion of  costs.[a]  In  Vansandau  v.  Moore,(l)  the  Lord 
Chancellor  reversed  an  order  of  the  Vice  Chancellor  which 
had  directed  a  reference  to  the  Master  to  inquire  whether 
it  was  necessary  or  expedient,  with  a  view  to  the  defence, 
that  separate  answers  should  have  been  filed  in  a  case 
where  the  plaintiff  swore  that  fourteen  answers  of  great 
length  had  been  put  in  by  different  directors  in  nearly  the 
same  words,  with  a  view  to  harass  him  and  prevent  the 
progress  of  the  suit. 

The  defendant's  solicitor  procures  an  office  copy  of  the 
bill  from  his  own  clerk  in  court,  from  which  a  close  copy 
is  usually  made.  As  a  general  rule,  no  defendant  is 
allowed  to  file  either  a  plea,  answer  or  demurrer,  until  he 
has  taken  an  office  copy  of  the  bill ;  but  by  1  Will.  4,  c. 
36,  Rule  14,  it  is  provided,  that  where  a  defendant  is  in 
custody  for  contempt  in  not  answering,  and  shall  be  able  to 
put  in  his  answer  by  borrowing  or  obtaining  a  copy  of  the 
bill,  without  taking  an  office  copy  of  the  bill,  he  shall  not  be 
compellable  to  take  any  such  copy ;  but  the  clerk  in  court 
may  (if  he  think  the  defendant  is  of  sufficient  ability  to 
pay  for  an  office  copy)  require  him,  before  the  answer  is 
filed,  to  make  an  affidavit  denying  his  ability  in  conse- 
quence of  poverty  to  pay  for  an  office  copy  of  the  bill. 

In  preparing  instructions  for  the  answer,  the  defendant's 
solicitor  will  find  it  convenient  to  have  the  interrogating 
[  *243  ]  *part  of  the  close  copy  of  the  bill  made  in  half 
margin,  and  the  defendant's  answer  to  each  question  set 
opposite  to  the  particular  interrogatory  to  which  it  applies. 
Too  much  care  cannot  be  bestowed  in  properly  arranging 
the  instructions,  and  there  is  no  practice  more  slovenly 
than  to  furnish  counsel  with  a  mass  of  undigested  papers 
and  documents  through  which  he  is  to  grope  his  way  to 

(1)  S.  &S.  509.' 

[a]  "Where  several  persons  are  defendants,  who  have  a  fiduciary  character  only,  or 
have  that  character,  and  also  beneficial  interests  in  no  way  conflicting  with  each  other, 
they  ought  to  answer  together ;  and,  according  to  the  rule  of  the  court,  whether  they 
answer  together  or  not,  only  one  set  of  costs  will  be  allowed.  On  the  other  hand  if  they 
have  not  a  fiduciary  character,  or  if  they  have  such  a  character,  but  have  also  conflicting1 
interests,  or  if  one  of  them  can  admit  facts  to  be  true  which  the  others  cannot  admit  to  be 
true,  in  all  these  cases,  it  might  l>e  improper  for  them  consistently  to  answer  together. 
And  whether,  in  any  case,  it  would  be  right  to  deprive  them  of  their  costs,  would  depend 
on  the  circumstances  of  each  case."  Per  Lord  Langdale,  M.  R.,  in  Gaunt  v.  Taylor,  4 
Lond.  Jurist,  166, 167. 
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the  meaning  of  the  defendant.  The  instructions  for  the 
answer  being  prepared,  are  laid  before  counsel,  who  draws 
and  settles  the  answer.  The  counsel  must  also  sign  the 
draft  of  the  answer,(l)  unless  the  same  is  taken  by  com- 
missioners in  the  country.(2)  The  general  traverse  of  an 
answer  is  as  follows : — "  Without  this,  that  there  is  any 
other  matter,  cause  or  thing  in  the  complainant's  said  bill 
of  complaint  contained  material  or  effectual  in  the  law 
for  this  defendant  to  make  answer  unto,  and  not  herein 
and  hereby  well  and  sufficiently  answered,  avoided,  tra- 
versed, and  denied,  is  true  to  the  knowledge  or  belief  of 
this  defendant,  all  which  matters  and  things  this  defendant 
is  ready  and  willing  to  aver,  maintain,  and  prove,  as  this 
Honourable  Court  shall  direct,  and  humbly  prays  to  be 
hence  dismissed  with  his  reasonable  costs  and  charges  in 
the  law  in  this  behalf  most  wrongfully  sustained." 

If  the  defendant  is  misnamed  in  the  bill,  he  should  entitle 
his  answer,  "  the  answer  of  A.  B."  in  the  bill  called  D.  B. ; 
but  he  must  not  correct  the  plaintiff 's  name  if  he  conceives 
it  wrongly  set  forth,  a  plaintiff  being  presumed  to  set  forth 
his  name  correctly  in  his  own  pleadings. 

The  draft  of  the  answer  is  carefully  read  over  to  the 
*defendant,  and  if  any  material  alterations  sug-  [  *244  ] 

test  themselves,  the  answer  is  again  submitted  to  counsel 
>r  his  revision ;  when  complete,  the  answer  is  engrossed 
on  unstamped  parchment,(3)  and  the  name  of  counsel  is 

(1)  Brown  v.  Bruce,  2  Mer.  1. 

(2)  Simes  v.  Smith,  4  Madd.  366.     Mitf.  250. — If  an  answer  is  filed  without  the  sig- 
nature of  counsel,  the  defendant  should  apply  that  counsel's  name  may  be  added  to  the 
engrossment  of  the  answer,  which  appears  an  order  of  course,  otherwise  the   plaintiff 
may  move  on  notice  of  motion  to  take  the  answer  off  the  file. [a] 

(3)  All  records  filed  by  the  Six  Clerks  in  Chancery,  must  be  upon  parchment.     It 
frequently  happens  that  plans  of  estates,  or  other  things  referred  to  and  forming  part  of 
the  answer  are  copied  on  paper.     Also  the  plans  taken  and  returned  under  a  commission 
of  partition  to  divide  lands,  &.c.    These  documents  cannot  be  filed.     Plans,  &c.  may  be 
upon  vellum  or  parchment.     In  Morgan  v.  Chattaway,  29  Nov.  1834,  the  following  order 
was  made  upon  petition  to  the  Rolls,  alleging  "that  the  answer  of  the  petitioner  to  the 
plaintiff's   bill  has  been  taken  by  virtue  of  a  commission  directed  to  certain  persons 
therein  named,  and  that  a  certain  plan  annexed  to  and  forming  part  of  the  said  answer 
has  been  drawn  on  paper,  in  consequence  of  which  the  Six  Clerk  refuses  to  file  the  same  ; 
it  was  therefore  prayed,  and  it  is  accordingly  ordered,  that  the  petitioner  be  at  liberty  to 
make  a  copy  of  the  said  plan  on  parchment,  and  that  the  same  phn  so  made  be  annexed 
to  the  said  answer  and  filed  therewith  without  the  said  answer  being  rcsvvorn." 

[a]  A  party  has  a  right  to  presume,  that  the  pleading  served  on  him  is  a  correct  copy 
of  that  filed  ;  and  where  the  copy  of  an  answer  served  contains  neither  the  signature  of 
solicitor  nor  counsel,  nor  has  a  jurat,  the  complainant  may  apply  to  take  the  answer  off 
the  files  for  irregularity.  But  where  the  answer  actually  filed  was  correct,  the  defendant 
Was  allowed  to  serve  a  perfect  copy  thereof,  upon  payment  of  the  costs  occasioned  by  the 
irregularity.  Littlcjohn  v.  Murin,  3  Paige,  280. 
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transcribed  from  the  draft  to  the  engrossment.  The  an- 
swer being  again  read  over  to  the  defendant,  he  signs,(l) 
and  swears[a]  to  the  same,  unless  by  consent  an  order  is 
obtained  to  take  the  answer  without  the  oath,  or  without 
the  oath  and  signature  of  the  defendant. [6] 

A  peer  of  the  realm  puts  in  his  answer  upon  honour,(2) 

For  the  same  reasons,  books,  or  other  like  documents,  cannot  be  filed  where  they  are 
made  part  of  an  answer  or  examination  ;  they  must  either  be  set  out  by  way  of  schedule, 
or  else  referred  to  and  returned  as  exhibits  and  deposited  accordingly. 

(1)  It  is  not  essential  that  an  answer  should  be  signed   by  the  defendant  on  every 
skin,  his  signature  to  the  last  skin  being  sufficient. 

(2)  See  Order  of  Parliament,  dated  31st  Dec.  1640;  the  words  are,  "to  answer  in  all 

[a]  Rogers  v.  Cruger,  7  Johns.  557. 

A  foreign  sovereign  prince,  being  declared  entitled  to  sue  in  the  Court  of  Chancery 
in  England,  in  his  political  capacity,  claims  the  privilege  of  putting  in  an  answer  by 
his  agent,  or  without  oath  or  signature,  to  a  cross  bill  filed  against  him  by  the  defend- 
ants to  his  original  bill ;  Held,  that  he  stands  on  the  same  footing,  as  to  the  rules  and 
practice  of  the  Court,  and  is  bound,  like  them,  to  answer  the  cross  bill,  personally,  and 
on  oath.  King  of  Spain  v.  Hullett,  1  Clark  &  Fin.  333;  S.  C.  7  Bligh,  N.  S.  359. 

In  New  Jersey,  an  answer  must  be  sworn  to  before  a  master  of  the  Court,  or  before  a 
commissioner  authorized  for  that  purpose;  and  an  answer  sworn  to  before  a  notary 
public  of  the  state  of  Connecticut,  was  considered  irregular,  as  filed  without  oath.  Trum- 
bull  v.  Gibbons,  Halst.  N.  J.  Dig.  172. 

In  Maryland,  an  answer,  sworn  to  before  a  justice  of  the  peace,  in  another  state  or  in 
the  District  of  Columbia,  who  is  certified  to  be  a  justice  of  the  peace,  at  the  time,  is 
received  as  sufficient.  Chapline  v.  Beatty,  1  Bland,  197 ;  Lingan  v.  Henderson,  1  Bland, 
240  ;  Gibson  v.Tilton,  1  Bland,  352. 

[b]  Where  the   parties  agree  that  an  answer  may  be  received  without  oath  or  signa- 
ture, it  is  of  course  for  the  Court  so  to  order.     Fulton  Bank  v.  Beach,  2  Paige,  307  ; 
S.  C.,  on  appeal,  6  Wend.  36;  Trumbull  v.  Gibbons,  Halst.  N.  J.  Dig.  172;  Billingslea 
v.  Gilbert,  1  Bland,  567. 

In  New  York,  the  irregularity  of  filing  an  answer  without  signature  or  oath,  and 
without  leave,  may  be  waived  ;  and  the  filing  of  a  replication  is  evidence  of  such  waiver. 
Fulton  Bank  v.  Beach,  ut  supra.  Aliter,  in  New  Jersey,  Trumbull  v.  Gibbons,  ut  supra, 
and  in  Maryland,  Nesbett  v.  Dellam,  7  Gill  &  Johns.  494. 

The  answer  must  be  actually  signed  by  the  defendant,  although  an  answer  on  oath 
be  waived,  unless  a  special  order  of  the  Court  have  been  obtained,  allowing  him  to  put 
in  his  answer  without  signing  it.  Denison  v.  Bassford,  7  Paige,  370. 

After  a  defendant  has  put  in  his  answer,  on  oath,  to  a  bill  in  the  usual  form,  (the 
complainant  being  now  by  statute,  in  New  York,  in  all  cases  permitted  to  waive  an 
answer  under  oath,  (2  Rev.  St.  175,  sec.  44,)  the  complainant  cannot  amend  his  bill  and 
include  in  such  amendments  a  waiver  of  the  answer  under  oath,  so  as  to  deprive  the 
defendant  of  the  benefit  of  his  answer  to  the  amendments,  so  far  as  it  may  be  responsive 
to  the  bill.  Burras  v.  Looker,  4  Paige,  227. 

Notwithstanding  the  complainant  waives  the  necessity  of  an  answer  on  oath,  from 
a  defendant,  the  answer  must  be  sworn  to,  if  the  defendant  intend  to  move  for  a  dissolu- 
tion of  an  injunction  on  bill  and  answer.  Dougrey  v.  Topping,  4  Paige,  94. 

Where  an  answer  on  oath  is  waived,  the  answer  is  not  evidence  in  favour  of  the 
defendant  for  any  purpose,  at  the  hearing :  but,  as  a  pleading,  the  complainant  may 
avail  himself  of  admissions  and  allegations  contained  therein,  which  establish  the  case 
made  by  his  bill.  Bartlett  v.  Gale,  4  Paige,  504. 

Where  the  complainant  waives  an  answer  on  oath,  and  relies  upon  affidavits  of  third 
persons,  annexed  to  his  bill,  to  sustain  an  injunction,  in  opposition  to  the  defendant's 
answer,  on  o.ith,  denying  the  equity  of  the  bill,  the  defendant,  upon  an  application  to 
dissolve  the  injunction,  may  also  read  the  affidavits  of  third  persons  in  support  of  his 
answer.  Haight  v.  Case,  4  Paige,  525. 

Whether  an  answer  on  oath  can  be  waived,  as  toonc  only  of  several  defendants,  who 
have  a  joint  interest  in  the  subject  of  litigation  ?  Quaere.  Stcpiienson  v.  Stcphenson,  6 
Paige,  353. 
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but  his  answer  to  interrogatories,  (this  does  not  apply 
to  a  case  where  a  peer  is  examined  upon  interroga- 
tories as  a  defendant)  and  his  examination  as  a  witness 
must  *be  on  oath.(l)  A  peer  answering  upon  [  *245  ] 
honour  is  exactly  in  the  same  situation  as  another  defen- 
dant answering  on  oath.(2)  A  Jew  is  sworn  to  his  an- 
swer on  the  Pentateuch,  and  takes  the  oath  with  his  hat 
on.  In  an  anonymous  case(3)  an  order  was  obtained  for 
the  purpose,  and  directed  the  plaintiff's  clerk  in  court  to 
be  present  to  see  him  sworn,  but  an  order  is  not  necessary. 
Where  a  defendant  was  deaf  and  dumb,  I  have  seen  the 
form  of  an  Order  for  a  commission  to  assign  him  a  guar- 
dian, but  the  more  correct  way  appears  to  be  to  swear  an 
interpreter,  and  then  to  swear  the  defendant,  the  Master 
previously  examining  the  defendant  by  writing  or  through 
the  interpreter  whether  he  knows  the  nature  of  an  oath, 
and  the  contents  of  the  answer.(4)  A  Quaker's  answer 
is  taken  upon  his  solemn  affirmation. 

Answers  are  sworn  before  the  Masters  in  ordinary, 
before  commissioners  nominated  and  appointed  by  a  dedi- 
mus  for  that  purpose,  and  also  in  some  few  instances  before 
the  warden  or  keeper  of  the  London  prisons.  All  answers 
taken  in  or  within  twenty  miles  of  London,  are  sworn 
before  one  of  the  Masters  in  ordinary  in  Chancery,  except- 
ing those  put  in  by  persons  in  any  of  the  prisons  within  the 
city  of  London,  or  the  bills  of  mortality ;  the  answers  of 
such  persons  are  sworn  before  the  warden,  keeper,  or  other 
chief  officer  of  every  such  prison  and  their  deputies,  the 
Lord  Chancellor  appointing  them  by  commission  to  be 
Masters  extraordinary  of  the  High  Court  of  Chancery,  for 
the  purpose  of  taking  and  receiving  such  affidavits  and 
answers  as  any  person  or  persons  within  any  such  prison, 
shall  be  willing  or  desirous  to  make,  *and  for  no  [  *246  ] 
other  purpose,(5)  and  the  act  provides  that  a  fee  of  one 
shilling  is  to  be  paid  for  taking  such  answer  or  affidavit 

courts  as  defendants,  upon  protestation  of  honour  only,  and  not  upon  the  common  oath, 
and  that  the  said  Order,  and  this  explanation,  doth  extend  to  all  answers  and  exami- 
nations upon  interrogatories,  in  all  causes,  as  well  criminal  as  civil,  and  extends  to  the 
person  of  the  widows  and  dowagers  of  the  temporal  peers  of  the  land."  Beam.  Ord. 
105.  And  the  protestation  of  honour  is  to  be  taken  without  laying  a  Bible  before  the 
peer.  Id.  262. 

(1)  Meers  v.  Lord  Stourton,  1  P.  W.  146. 

(2)  Gilpin  v.  Lady  Southampton,  18  Ves.  470.  (3)  1  Vern.  263. 

(4)  Reynolds  v.  Jones,  Trinity  Term,  1818.  (5)  1  Will.  4,  c.  36,  Rule  20. 
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and  no  more,  and  three  shillings  to  the  Master's  clerk  for 
attending  to  take  and  carry  back  the  answer  to  arid  from 
the  prison.  And  2dly,  excepting  in  case  of  severe  illness 
or  other  bodily  infirmity,  whereby  a  defendant  resident  not 
less  than  four  miles  from  Lincoln's-inn-hall,  is  rendered 
unable  to  travel  or  leave  home,  in  which  event  he  is,  upon 
affidavit  first  made  thereof  and  duly  filed,  entitled  to  a 
dedimus  to  take  his  answer.(l) 

Answers  taken  before  a  Master  in  ordinary  in  Chancery 
are  usually  sworn  at  the  public  office,  but  the  Master  may 
attend  the  defendant,  or  the  defendant  on  an  emergency 
may  attend  the  Master  at  his  private  residence.  The  oath 
is  administered  by  the  Master,  and  a  fee  of  Is.  6d.  is  paid 
to  the  clerk  of  the  public  office  for  each  defendant  who  is 
sworn.  The  form  of  the  jurat  is  written  at  the  top  of  the 
answer,  and  is  as  follows :  "  Sworn  at  the  Public  Office, 
Southampton  Buildings,  in  the  County  of  Middlesex,  this 

day  of 183-,  before  me  A.  B."     If  there 

are  many  defendants  who  are  sworn  together,  the  jurat  is 
"  Sworn  by  all  the  defendants  at  the  Public  Office,  South- 
ampton Buildings,"  &c.  If  the  defendants  are  sworn  at 
different  times  there  are  separate  jurats  as  follows  :  Sworn 
by  the  defendant  A.  B.  at  the  Public  Office,  &c.  &c.,  and 
so  a  fresh  jurat  as  each  defendant  or  each  set  of  defendants 
is  sworn.  If  sworn  at  the  Master's  residence,  the  jurat 
should  so  express  it.  If  the  answer  is  sworn  at  any  such 
prison  as  aforesaid,  or  at  the  Master's  private  residence,  it 
is  brought  to  the  public  office  by  the  clerk  of  the  public 
office.  If  sworn  at  the  public  office  it  is  left  there,  and 
in  each  case  the  defendant's  solicitor  gives  notice  to 
[  *247  ]  *his  clerk  in  court  thereof,  who  takes  the  answer 
away,  files  it,  and  gives  a  note  of  having  so  done,  to  the 
plaintiff's  clerk  in  court. 

DEDIMUS  TO  TAKE    AN  ANSWER. 

If  the  defendant  resides  or  happens  to  be  beyond  twenty 
miles  from  London,[a]  his  answer  is  not  sworn  to  before  a 

(1)  9  N.  N.  O> 

[a]  An  answer  in  chancery,  by  a  defendant  beyond  sea,  must  be  taken  and  sworn  to 
before  a  commissioner,  under  a  dedimus  issued  by  this  court,  directing  him  to  adminis- 
ter the  oath  in  the  most  solemn  forms  observed  by  the  laws  and  usages  of  that  country. 
Read  v.  Consequa,  4  Wash.  C.  C.  Rep.  335. 

This  proceeding,  as  between  the  different  states,  it  is  presumed,  is  but  seldom  neces- 
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Master  extraordinary,  as  an  affidavit  is,  but  is  taken  by 
commissioners,  nominated  and  appointed  under  a  dedimus 
obtained  by  the  defendant  for  that  purpose,  unless  the 
defendant  prefers  a  journey  to  London,  in  which  case  he 
can  swear  the  answer  before  a  Master  in  Chancery,  at  the 
public  office. 

By  the  9th  N.  N.  O.  a  defendant  is  at  liberty,  without 
order,  to  sue  out  a  dedimus  to  take  his  plea,  answer,  or 
demurrer  (not  demurring  alone)  in  the  country,  on  giving 
two  days'  notice  in  writing  to  the  plaintiff's  clerk  in  court, 
to  give  commissioners'  names,  to  see  the  same  taken,  and 
in  default  thereof  the  defendant  is  to  be  at  liberty  to  sue 
out  the  same  directed  to  his  own  commissioners.  In  act- 
ing under  this  General  Order,  the  defendant's  solicitor 
leaves  with  his  clerk  in  court  the  names  of  four  or  more 
persons  to  act  as  commissioners,  for  the  purpose  of  taking 
the  answer,  directing  him  at  the  same  time  to  call  upon 
the  opposite  party  to  join  in  the  dedimus,(\)  which  is  done 
by  a  notice  in  writing  from  the  defendant's  to  the  plain- 
tiff's *clerk  in  court.  If  the  plaintiff  joins,  he  [  *248  ] 
within  two  days  after  such  notice,  furnishes  his  clerk  in 
court  with  one  or  more  commissioners'  names,  which 
names,  together  with  the  defendant's,  are  inserted  in  the 
dedimus,  which  is  made  out  by  the  defendant's  clerk  in 
court.  If  the  plaintiff  does  not  join,  which  is  usually  the 
case  in  a  dedimus  to  take  an  answer,  the  dedimus  is  sealed 
exparte  by  the  defendant's  clerk  in  court,  and  is  directed 
to  the  defendant's  own  commissioners. 

The  commissioners,  to  take  an  answer  or  an  examina- 
tion need  not  be  professional  men.  Though  the  solicitor 
for  a  party  cannot  take  his  affidavit,  it  is  not  irregular  for 
him  to  be  one  of  the  commissioners  to  take  his  answer.(2) 
In  fact  the  persons  usually  nominated  are  the  defendant's 
solicitor,  and  one  or  more  of  his  clerks.  The  dedimus  is 

(1)  A  defendant  in  custody  for  want  ©f  answer,  is  entitled  to  a  commission  to  take 
his  answer.     Mainwaring  v.  Wilding,  3  Madd.  41.     But  not  after  an  attachment  with 
proclamation  returned.     Beam.  Ord.  178.     Nor  after  a  commission  once  obtained  to 
answer,  shall  a  second  be  granted  without  special  order,  (Idem,)  unless  by  consent. 

(2)  Bird  v.  Brancker,*  2  S.  &  S.  187. 

sary  ;  inasmuch  as  the  statutes  of  most  of  the  states  provide,  how  documents  of  this 
nature  and  other  affidavit?,  taken  in  another  state,  may  be  authenticated.  Where  such 
provisions  do  not  exist,  this  proceeding  may  become  necessary. 

»Eng.  Chan.  Reps.  i.  409. 
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directed  to  the  commissioners,  and  empowers  them  to  take 
the  answer  of  the  defendant  ;  it  is  made  returnable  without 
delay,  and  is  effective  until  the  last  return  of  the  term 
following  that  in  which  it  is  tested.  If  the  plaintiff  joins 
in  the  dedimus,  the  label  thereof  directs  six  days'  notice  to 
be  given  of  executing  the  same  to  the  plaintiff's  commis- 
sioners, or  one  of  them.  The  dedimus  when  sealed  is 
given  to  the  defendant's  solicitor,  and  by  him  forwarded  to 
one  of  his  commissioners.  If  the  plaintiff  joins  in  the 
dedimus,  the  before-mentioned  notice  is  served  on  the 
plaintiff's  commissioner.  This  notice  is  in  writing,  and 
fixes  the  time  and  place  of  executing  the  writ,  and  is  signed 
by  any  two  of  the  defendant's  commissioners,  and  is  then 
served  on  that  plaintiff's  commissioner,  to  whom  notice  is 
directed  to  be  given  by  the  dedimus.  On  the  day  appoint- 
ed the  defendant's  commissioners  attend,  and  if  the  plain- 
tiff's commissioner  is  there,  they  proceed  jointly  to  execute 
[  *249  ]  the  *writ.  If  the  plaintiff  does  not  join  in  the 
dedimus*  or  if  his  commissioner  does  not  attend,  the  defen- 
dant's commissioners  may  proceed  exparte.  Any  three  or 
two  of  the  commissioners  acting  for  the  defendant  or  plain- 
tiff are  sufficient  to  execute  the  commission,  but  not  less 
than  two. 

The  answer  of  the  defendant  having  been  prepared  by 
his  solicitor,  and  engrossed  on  unstamped  parchment,  is 
taken  by  the  commissioners,  who  make  the  following 
return  to  the  Court  at  the  foot  of  the  answer  :  —  "  This 
answer  was  taken,  and  the  above  named  A.  B.  the  defendant, 
was  duly  sworn  to  the  truth  thereof,  upon  the  Holy  Evan- 
gelists, at  the  House  of  -  ,  situate  in  the  parish  of  -  , 
in  the  county  of  -  ,  on  the  -  day  of  -  ,  and  in 
the  -  year  of  the  reign  of  his  Majesty  King  William 
the  Fourth,  and  in  the  year  of  our  Lord  183  —  ,  by  virtue 
of  the  commission  hereunto  annexed,  before  us  — 

C.  D.  )  ^         .    .          „ 

«        >  Commissioners. 


The  commissioners  indorse  the  dedimus  as  follows  : 
"  The  execution  of  this  commission  appears  in  a  certain 
schedule  (or  certain  schedules)  hereunto  annexed." 

This  indorsement  is  signed  by  the  commissioners.  If 
the  defendant  can  read  and  sign  his  name,  the  commis- 
sioners are  not  at  liberty  to  read  over  the  answer  to  him, 
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but  if  the  defendant  is  a  marksman,  they  must  do  so,  and 
the  return  of  the  commissioners  should  state  that  the 
answer  was  read  over  to  the  defendant,  &c.,  and  follow 
the  form  of  return  given  in  the  Appendix. 

It  sometimes  happens  that  a  defendant  who  can  read 
and  write  is  prevented  by  bodily  infirmity  or  some  tempo- 
rary cause  from  signing  his  name.  The  return  should 
^notice  that  fact  and  state  what  circumstances  [  *250  ] 
prevented  the  defendant  from  signing,  otherwise  the  an- 
swer will  not  be  filed  by  the  Six  Clerk,  unless  an  order  is 
obtained  for  the  purpose.  In  Reeves  v.  Piper,(l)  upon 
petition  to  the  Rolls,  and  the  consent  of  the  plaintiff's 
clerk  in  court  thereto,  it  was  u  ordered  that  the  Six  Clerk 
be  at  liberty  to  file  the  petitioner's  answer  to  the  plaintiff's 
bill  notwithstanding  the  commissioners,  before  whom  the 
same  was  taken,  had  omitted  to  state  in  the  caption  thereof, 
that  the  same  was  read  over  to  the  petitioner,  and  that 
the  petitioner  affixed  his  mark  thereto  in  the  presence  of 
the  said  commissioners.  In  this  case  the  defendant  was 
prevented  signing  by  an  accidental  injury  to  the  hand,  but 
the  fact  was  not  noticed  in  the  return,  nor  that  the  answer 
was  read  over  to  the  defendant. 

Where  a  defendant  is  blind  the  answer  is  read  over  to 
him,  and  the  party  reading  over,  is  sworn  as  well  as  the 
defendant.  The  form  of  jurat  or  return  will  be  found  in 
the  Appendix. 

The  dedimus,  answer,  return,  and  indorsement  are  then 
sealed  up  under  the  seals  of  the  commissioners,  who  sign 
their  names  near  their  seals,  and  the  whole  is  by  one  of 
them  delivered,  (unless  the  plaintiff  will  consent  to  dispense 
with  the  messenger's  oath,)  to  a  person  coming  direct  to 
London,  usually  the  guard  of  the  mail.  This  messenger 
attends  upon  the  agent  of  the  solicitor  in  London,  and 
accompanies  him  to  the  public  office,  where  he  swears  that 
he  received  the  answer  from  A.  B.,(2)  one  of  the  commis- 
sioners, and  that  the  same  has  not  been  out  of  his  posses- 
sion ;  the  answer  is  then  left  at  the  public  office,  and  filed 
*by  the  defendant's  clerk  in  court,  in  the  same  [  *251  ] 
manner  as  an  answer  taken  in  London. 

If  one  of  the  commissioners  brings  the  answer  to  Lon- 

(1)  November  13th,  1834. 

(2)  If  only  a  guardian  has  been  assigned,  the  oath  of  the  messenger  is  not  required, 

19* 
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don  he  need  not  attend  at  the  public  office  to  be  sworn, 
but  may  take  it  at  once  to  the  defendant's  clerk  in  court, 
who  endorses  it  as  "  received  from  A.  B.  one  of  the  com- 
missioners within  named,"  and  then  files  it.  When  the 
parties  are  amicable,  or  it  is  difficult  from  distance  or  cross 
roads,  to  meet  with  a  person  coming  direct  to  London,  it 
is  usual  for  the  plaintiff  to  instruct  his  clerk  in  court  to 
consent  to  the  answer  being  taken  without  the  oath  of  the 
messenger,  and  such  clerk  in  court  when  the  answer  comes 
up,  either  by  parcel  or  otherwise,  endorses  it  to  that  effect. 
The  only  possible  objection  to  dispensing  with  the  oath  of 
the  messenger,  arises  from  the  difficulty  that  would  exist 
in  case  of  an  indictment  for  perjury,  in  proving  that  the 
answer  had  not  been  altered  during  the  time  which  had 
elapsed  between  its  leaving  the  hands  of  the  commissioners 
and  reaching  the  Six  Clerks'  office.  An  answer  taken  by 
commission  abroad,  was  ordered  to  be  filed  without  the 
oath  of  the  messenger,  it  having  been  brought  to  the  defen- 
dant's solicitor  by  the  messenger,  and  by  him  opened  by 
mistake,  though  the  contents  were  not  seen  by  him.(l) 

If  one  defendant  lives  in  town  and  another  in  the  coun- 
try, and  they  wish  to  put  in  a  joint  answer,  the  commis- 
sioners should  first  take  the  answer  of  the  country  defen- 
dant, and  then  return  the  same  to  the  public  office,  where 
it  may  be  opened,  and  remain  until  the  town  defendant 
can  attend  to  be  sworn  to  it.  If  two  defendants  reside  at 
distant  parts  of  the  country,  their  answers  must  either  be 
separate,  and  taken  under  distinct  commissions,  or  being 
a  joint  answer,  they  must  mutually  agree  upon  some  place 
[  *252  ]  of  meeting  for  ^executing  the  commission  ;  or 
the  commissioners,  or  one  of  them,  after  having  taken  the 
answer  of  one  defendant  must  go  with  that  answer  to  the 
other  defendant,  and,  assisted  by  a  commissioner  residing 
there,  and  previously  named  in  the  writ,  must  administer 
the  oath,  &c.  to  such  defendant.  All  this  may  be  avoided 
if  the  plaintiff  will  dispense  with  the  oath  of  the  messen- 
ger. Where  this  point  is  not  conceded,  and  the  defen- 
dants live  remote,  the  solicitor  must  always  bear  in  mind 
that  the  messenger  swears  that  he  has  received  the  answer, 
&c.,  from  one  of  the  commissioners,  and  that  the  same  has 
not  been  out  of  his  possession. 

(1)  Cox  v.  Newman,  2  V.  &,  B.  168. 
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The  Court  will  sometimes  order  an  answer  to  be  filed 
notwithstanding  its  irregular  return.  In  Robinson  v. 
Dickinson,(l)  it  was  by  consent  ordered  "that  the  Six 
Clerk  be  at  liberty  to  file  the  answer  of ,  notwith- 
standing the  commissioners  have  endorsed  the  caption  on 
the  back  of  the  engrossment,  and  have  omitted  to  insert 
the  name  of  the  place  where  the  guardian  was  assigned  ; 
and  notwithstanding  the  error  of  having  written  the  word 

O  -^ 

evangelist,  instead  of  evangelists."  Where  an  answer  is 
taken  by  commission,  it  is  not  requisite  that  it  should  be 
signed  by  counsel,(2)  although  it  is  almost  invariably 
prepared  by  him.  If  the  defendant  resides,  or  is  at  Paris, 
or  elsewhere  abroad,  there  is  no  objection  to  his  answer 
being  taken  under  the  common  dedimiis,  unless  from  the 
distance  from  Westminster,  a  longer  than  the  ordinary 
return  is  required,  in  which  case  a  special  application 
should  be  made. 

Where  a  defendant  was  of  the  Gentoo  religion,  the 
Court  directed  a  commission  to  the  East  Indies  to  take 
the  answer  of  the  defendant  to  across  bill,  and  empowered 
two  or  three  of  the  commissioners  to  administer  such  oath 
in  the  most  solemn  manner,  as  in  their  discretion  should 
seem  meet ;  *and  if  they  administered  any  other  [  *253  ] 
oath  than  the  Christian,  to  certify  to  the  Court  what  was 
done  by  them,  that  if  there  should  be  any  doubt  as  to  its 
validity,  the  opinion  of  the  judges  might  be  taken. (3) 

ANSWER  OF  A   WIFE  SEPARATE  FROM  HER  HUSBAND. 

Having  considered  the  manner  in  which  an  answer  is 
prepared  and  filed  by  a  person  sui  juris,  I  proceed  to  con- 
sider how  answers  of  persons  enjoying  privileges,  or 
labouring  under  disabilities  are  filed.  If  a  wife  joins  in  one 
defence  with  the  husband  relative  to  her  own  property,  it 
is  considered  the  defence  of  the  husband  ;(4)  but  under  cer- 

(1)  Heard  before  Vice  Chancellor,  24th  January,  182G. 

(2)  Mitf.  PI.  250.     Simes  v.  Smith,  4  Madd.  366. 

(3)  Rumkissenseat  v.  Barker,  1  Atk.  19. 

(4)  The  admissions  in  a  joint  answer  by  the  husband  and  wife  are  no  evidence  against 
the  wife,  such  joint  answer  being  considered  as  the  answer  of  the  husband  alone.     Els- 
ton  v.  Wood,*  2  M.  &  K.  GTS. 

*  Eng.  Chan.  Reps.  viii.  182. 


253  ANSWER. 


tain  circumstances  the  wife  is  at  liberty  to  put  in  a  sepa- 
rate answer. 

A  wife  is  entitled  to  put  in  an  answer  separate  from  her 
husband  on  three  grounds: — 1st,  If  the  husband  and  wife 
are  made  defendants  in  right  of  the  wife.  2dly,  If  the  hus- 
band and  wife  live  separate  and  apart.  3dly,  If  the  hus- 
band is  out  of  the  jurisdiction.(l) 

An  order  must  be  obtained  for  liberty  to  answer  sepa- 
rate,^] which  is  granted  upon  a  motion  or  a  petition  as  of 
course  upon  any  of  the  grounds  above  mentioned,  and 
not  only  extends  to  answering  separate,  but  to  plead  or 
demur  separate.  If  a  husband  files  a  bill  against  his  wife, 
he  admits  her  to  be.  a  feme  sole,  and  she  is  at  liberty  to 
put  in  her  answer  as  such. (2)  If  a  married  woman,  who 
[  *254  ]  is  under  age,  ^answers  separate  from  her  hus- 
band, she  must  answer  by  guardian.  Liberty  was  given 
to  a  woman  defendant,  charged  by  the  bill  to  be  married 
to  another  of  the  defendants,  to  answer  separately,  but 
without  prejudice  to  any  question  as  to  the  validity  of  the 
marriage.(3)  When  husband  and  wife  are  defendants, 
the  latter  after  obtaining  an  order  to  answer  separately 
from  her  husband  is,  it  is  conceived  by  analogy  to  the 
practice  before  the  General  Order  of  1833,  entitled  to  the 
full  time  allowed  to  answer,  and  is  not  bound  by  the  pre- 
vious time  allowed  to  her  husband  for  that  purpose  on 
behalf  of  himself  and  her.(4)  Where  husband  and  wife  are 
defendants,  and  by  the  death  of  the  husband  a  new  interest 
arises  to  the  wife,  the  suit  becomes  defective  and  a  supple- 
mental bill  is  necessary,  and  she  is  not  bound  by  the 

(1)  In  such  third  case  the  plaintiff  may  sometimes  compel  the  wife  to  answer  sep. 
arate.  (2)  Ex  parte  Strangeways,  3  Atk.  478. 

(3)  Wybourn  v.  Blount,  Dick.  155.  (4)  Jackson  v.  Haworth,*  1  S.  &  S.  161. 

[a]  An  answer  of  a  wife,  put  in  separately,  without  a  previous  order,  was  suppressed, 
for  irregularity.  Ferine  v.  Swaine,  1  Johns.  Ch.  Rep.  24.  So,  where  a  bill  was  filed 
against  husband  and  wife,  it  was  held,  that  the  filing  of  a  separate  answer,  by  the  hus- 
band, without  an  order  authorizing  it,  was  irregular,  and  it  was  ordered  to  be  taken  off 
the  files,  and  the  husband  directed  to  enter  a  joint  appearance  for  himself  and  wife, 
within  ten  days,  or  that  the  bill  be  taken  as  confessed.  It  was  further  ordered,  that  after 
the  entry  of  the  appearance,  he  should  have  six  months,  to  take  out  a  commission  and 
obtain  the  wife's  oalli  to  the  answer,  (she  being  in  France,)  unless  the  plaintiff  should 
stipulate  in  writing,  to  receive  the  joint  answer,  sworn  to  by  the  husband  only.  Leavilt 
v.  Cruger,  I  Paige,  421. 

If  the  wife  apprehend  that  the  husband  will  not  make  a  proper  defence  for  her,  si.*: 
may,  as  of  course,  obtain  leave  to  answer  separately.  Lingan  v.  Henderson,  1  Bland, 
£70. 

»  Eng.  Chan.  Reps.  i.  79. 
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answer  put  in  during  the  coverture.(l)  If  the  answer  of  a 
married  woman  is  ordered  to  be  taken  separate,  the  jurat 
is  in  the  following  form :  "  Sworn  at  the  Public  Office,  &c. 

by  A.  B.  in  pursuance  of  an  order  bearing  date ,  &c., 

whereby  she  is  allowed  to  put  in  her  answer  separate 
from  her  husband.  Before  me,"  &c. 

If  a  female  defendant  marries  after  the  institution  of  a 
suit,  and  before  answer,  she  answers  jointly  with  her  hus- 
band, unless  an  order  is  obtained  for  the  wife  to  answer 
separate,  and  if  the  husband  neglects  to  answer,  an 
attachment  may  issue  against  him. 

ANSWER  OF  AN  INFANT. 

In  treating  of  the  subject  by  wrhom  a  suit  in  chancery 
may  be  instituted,  I  have  shown  that  an  infant  is  incapable 
of  filing  a  bill  in  his  own  name,  and  that  he  must  do  so 
in  the  name  of  an  *adult,  who  is  called  the  next  [  *255  ] 
friend.  In  filing  a  bill  against  an  infant,  he  alone  is  made  a 
party  to  the  record,  and  enters  his  appearance,  but  he  can- 
not plead,  answer,  or  demur,  until  a  guardian  has  been 
assigned  him  for  that  purpose.fa]  A  next  friend  of  an 
infant  plaintiff  is  responsible  for  the  costs  of  the  suit  ;[6]  a 
guardian  appointed  to  defend  a  suit  on  behalf  of  an  infant 

(1)  Mole  v.  Smith,  1  J.  &  W.  665. 

[a]  St.  Clair  v.  Smith,  3  Hamm.  363.  If  a  suit  against  an  infant  be  fully  defended,  by 
his  guardian  appointed  by  the  County  Court,  whose  answer  is  received  on  his  behalf, 
under  the  sanction  and  authority  of  the  Superior  Court,  he  is  equally  bound  by  such 
defence,  as  if  such  guardian  has  been,  in  form,  appointed  guardian  ad  litem.  Beverleys  v. 
Miller,  6  Munf.  99  ;  Cato  v.  Easley,  2  Stew.  214. 

Where  there  are  infant  defendants,  in  Chancery,  the  cause  should  not  be  heard  with- 
out the  answer  of  such  defendants;  and  the  Court  should  coerce  the  guardians  ad  litem 
to  answer,  or  appoint  new  ones.  Henly  v.  Gore,  4  Dana,  136.  See,  also,  Irons  v.  Crist,  3 
A.  K.  Marsh.  143;  Bradwell  v.  Weeks,  1  Johns.  Ch.  Rep.  325. 

[6J  Costs  must  be  paid  by  a  prochein  ami,  in  every  instance  where  there  is  no  founda- 
tion for  the  suit.  Stephenson  v.  Stephenson,  3  Hayw.  123. 

Where  a  bill  is  filed  on  behalf  of  an  infant,  by  his  next  friend,  the  infant  cannot  be 
personally  charged  with  costs,  unless,  when  he  arrives  at  age,  he  adopts  the  proceedings, 
and  elects  to  prosecute  the  suit.  And  where  the  suit  is  terminated  before  'the  infant 
becomes  of  age,  the  next  friend  will  be  chargeable  with  the  costs,  unless  there  be  a  fund, 
belonging  to  the  infant,  under  the  control  of  the  Court,  and  it  appear  that  the  suit  was 
brought  in  good  faith,  and  with  \ibonafidc  intent  to  benefit  the  infant;  in  which  case,  the 
Court  may  direct  the  costs  to  be  paid  out  of  the  fund.  If  the  suit  was  improperly  brought, 
and  the  infant,  when  he  arrives  at  ajjfe,  elects  to  abandon  it,  he  may  apply  for  a  refer- 
ence to  ascertain  the  fact,  and  the  bill  will  then  be  dismissed  with  costs  to  be  paid  by  the 
next  friend.  But  if  the  suit  was  properly  instituted,  for  the  benefit  of  the  infant,  and  at 
twenty. one  he  elects  to  abandon  it,  he  must,  upon  the  dismissal  of  his  bill,  pay  the  costs 
of  his  next  friend,  as  well  as  of  the  adverse  party.  Waring  v.  Crane,  2  Paige,  79. 
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is  not  responsible,  although  liable  for  the  costs  of  any  pro- 
ceeding originated  by  him,  arid  for  vexatious  or  improper 
conduct. 

A  guardian  ad  litem  is  appointed  in  open  Court ;  or  by 
a  special  commission  obtained  for  that  purpose,  which 
commission  can  only  be  executed  at  a  distance  of  twenty 
miles  from  London. 

Where  a  guardian  is  to  be  assigned  in  open  Court,  the 
clerk  in  court  for  the  infant  defendant  requires  to  be  fur- 
nished with  the  name  of  such  infant,  and  with  the  name 
and  residence  of  the  proposed  guardian.  From  these  he 
prepares  a  certificate  in  the  following  form  : — 

"  In  Chancery, 

Between 

The  above-named  defendant,  A.  B.,  the  infant,  humbly 

prays  that of ,  in  the  county  of ,  may  be 

assigned  his  guardian,  by  whom  he  may  answer  the  plain- 
tiff's bill,  and  defend  this  suit. 

Dated 

SMITH,  Clerk." 

It  is  the  duty  of  the  clerk  in  court  to  enquire  if  the 
interests  of  the  defendant  and  of  the  proposed  guardian 
are  conflicting. 

The  personal  attendance  of  both  the  guardian  and  the 
infant  is  required  in  Court ;  but  in  a  case  where  there 
were  three  infant  defendants,  and  only  two  attended  with 
[  *256  ]  the  ^guardian,  the  Court  on  motion  assigned  the 
guardian  to  all  without  the  attendance  of  the  third  infant, 
on  an  affidavit  of  a  medical  man  that  the  third  was  unable 
from  illness  to  attend.(l)  So  in  Marlborough  v.  Marl- 
borough,^)  on  an  affidavit  of  the  danger  of  bringing  an 
infant  who  lived  in  town  into  Court  to  have  a  guardian 
assigned,  a  commission  was  ordered  for  the  purpose  ;  and 
in  Knight  v.  Knight,(3)  a  guardian  was  appointed  to  an 
infant  defendant" residing  at  Barnet,  without  his  attend- 
ance in  Court,  on  an  affidavit  of  a  medical  man  that  he 
could  not  be  brought  into  Court  without  considerable  dan- 
ger. 

(1)  Hill  v.  Smith,  1  Madd.  290.  (2)  Dick.  74. 

(3)  Reg.  Lib.  1814,  fo.  521. 
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A  guardian  may  be  assigned  in  any  of  the  three  courts 
of  Chancery,  and  at  any  time  during  their  hours  of  sitting. 
It  is  not  necessary  for  the  purpose  of  assigning  the  guar- 
dian, that  counsel  should  either  be  instructed  or  appear  in 
Court,  but  the  infant  defendant's  clerk  in  court  attends 
with  the  guardian  and  infant.  The  before-mentioned  cer- 
tificate is  handed  up  by  the  Registrar  to  the  Judge,  and 
the  infant  and  guardian  are  produced.  The  court  fees 
paid  in  the  Lord  Chancellor's  and  Vice-Chancellor's  court 
are  13s.,  and  at  the  Rolls  7s.  The  certificate  is  left  with 
the  Registrar,  from  which  he  draws  up  the  order  appoint- 
ing the  guardian.  As  soon  as  the  appointment  of  guar- 
dian has  taken  place  in  open  court,  the  guardian  is  allowed 
to  attend  at  the  public  office  to  swear  the  answer,  but  the 
answer  cannot  be  filed  until  the  order  is  passed  and 
entered.  The  guardian  who  is  appointed  in  the  original 
suit,  may  act  in  a  supplemental  or  revived  suit  without  a 
further  application. 

If  an  infant  is  abroad  he  must  have  a  commission  to 
assign  him  a  guardian,  as  the  Court  will  not  as  a  general 
rule  appoint  a  guardian  to  an  infant  abroad  on  motion.(l) 
This  general  rule  is  dispensed  with  in  favour  of  a  plain- 
tiff who  *is  unable  to  proceed  with  his  suit  for  [  *257  ] 
want  of  the  answer  of  an  infant  residing  abroad,  and  on 
his  application  the  Court  will  appoint  a  guardian  ad  litem 
to   the   infant.(2)[a]     In  Hancock   v.    Bannister,(3)  the 
senior   Six   Clerk  was  by  an  order  made  upon   notice, 
appointed  to  put  in  an  answer  for  an  infant  defendant,  he 
having  been  taken  to  America  out  of  the  jurisdiction  of  the 
Court   by  his  parents.     In  some  cases   the  Court  have 
assigned  a  guardian  to  an  infant  residing  abroad,  without 
a  commission  on  his  own  application,  and  by  consent.     In 
a  cause  where  an  infant  defendant  was  residing  abroad, 
the  Court,  on  a  motion  made  on  behalf  of  the  infant,  and 
consented  to  by  the  plaintiff,  and  supported  by  an  affida- 
vit of  the  infant's  residence  abroad,  assigned  the  father, 
who  was  not  interested  in  the  suit,  to  be  guardian  for  the 

(1)  Tappen  v.  Norman,  11  Ves.  563.  (2)  See  Paul  v.  Jarratt,  MS.  1827. 

(3)  Heard  Feb.  12, 1819. 

[a]  In  New  Fort,  (where,  by  statute,  publication  must  be  made,  in  the  case  of  absent 
defendants,)  it  has  been  held,  that  an  order  for  the  appearance  of  a  non-resident  infant 
defendant,  must  be  obtained  and  published  or  served,  in  the  same  manner  as  in  the  case 
bf  adult  defendants.  Ontario  Bank  v.  Strong,  2  Paige,  301. 
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purpose  of  putting  in  his  answer.(l)  Infant  defendants 
being  out  of  the  kingdom,  a  commission  was  sent  abroad 
for  the  appointment  of  a  guardian  to  put  in  their  answer, 
and  the  guardian  was  appointed.  A  supplemental  bill 
was  afterwards  filed,  to  which  the  same  infants,  who  con- 
tinued abroad,  were  parties  ;  on  the  motion  of  the  defend- 
ants, consented  to  by  the  plaintiffs,  an  order  was  made 
that  the  guardian  who  put  in  their  answer  to  the  original 
bill,  might  put  in  their  answer  to  the  supplemental  bill. (2) 
The  order  in  this  case  appears  to  have  been  unnecessary  ; 
the  appointment  of  the  guardian  in  the  original  suit  being, 
as  has  been  before  observed,  a  sufficient  appointment  for 
any  supplemental  or  revived  suits. 

The  answer  of  an  infant  is  prepared  and  signed  by  the 
guardian  in  the  same  manner  as  the  answer  of  a  party  sui 
juris,  but  is  generally  very  short,  being  merely  a  formal 
submission  of  the  infant's  rights  to  the  judgment  of  the 
Court.  However,  Mr.  Bell,  in  his  evidence  before  the 
[  *258  ]  Chancery  ^Commissioners,  said,  that  a  counsel 
should  look  through  the  bill,  and  say  whether  by  possi- 
bility some  answer  might  not  be  put  in  for  the  infant  more 
advantageous  than  the  common  answer,  and  added  that 
a  counsel  does  not  do  his  duty  if  he  does  not  read  the  bill 
with  that  view. [a]  The  guardian  is  sworn  to  the  answer, 
and  not  the  infant.(3)[6]  If  the  guardian  of  an  infant 
defendant  is  a  co-defendant,  and  puts  in  a  joint  answer  with 
the  infant,  he  need  only  sign  it  once. (4) 

If  the  infant  defendant  resides  or  happens  to  be  beyond 
twenty  miles  from  London,  he  is  at  liberty  to  have  a  com- 
mission to  assign  him  a  guardian,  and  to  take  his  answer 
by  such  guardian.  To  obtain  this  commission,  it  is  neces- 
sary to  apply  to  the  Court  for  an  order  which  is  granted 
upon  a  motion  or  a  petition  as  of  course. 

The  order  when  drawn  up  and  entered,  is  left  with  the 
infant  defendant's  clerk  in  court,  who  procures  a  special 
writ  to  be  sealed.  Notice  of  the  execution  of  this  writ  is 

(1)  Jongsma  v.Pfiel,  9  Ves.  357. 

(2)  Lushington  v.  Sevvell,  6  Madd.  28.         (3)  Wroltcsley  v.  Bendish,  3  P.  W.  237. 
(4)  Anon.  2  J.  &  W.  553. 

[a]  Ace.  Knickerbacker  v.  De  Freest,  2  Paige,  304  ;  1  Hoff.  Ch.  Pr.  232 ;  Field  v. 
Schieffelin,  7  John?.  Ch.  Rep.  150. 

[b]  Rogers  v.  Cruger,  7  Johns.  Ch.  Rep.  581,  and  the  infant  is  not  bound  by  it  if  he 
show  his  dissent  within  a  proper  time.     James  v.  James,  4  Paige,  115;  Prutzman  v. 
Pittscll,  3  Har.  &  Johns.  77  ;  see  post,  260,  note  [a]. 
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served,  and  the  writ  is  executed  and  returned  in  the  same 
manner  as  a  dedimus  to  take  the  answer  of  an  adult 
defendant,  excepting  that  the  commissioners'  return  is  as 
follows : — 

"  To  the  Right  Honourable  the  Lord  High  Chancellor  of 
Great  Britain : 

"  We  whose  names  are  hereunto  subscribed,  in  pursu- 
ance of  the  commission  hereunto  annexed  to  us  and  others 
directed,  did  cause  A.  B.,  the  infant  in  the  said  commis- 
sion named,  to  come  before  us,  at  the  house  of ,  situ- 
ate in,  &c.  &c.,  who  chose  C.  D.  (his  mother)  to  be  his 
guardian,  to  answer  and  defend  this  suit  on  his  behalf,  and 

we  have  this  day  of ,  assigned  and  appointed 

the  said  C.  D.  to  be  his  guardian  accordingly ;  and  the 
answer  of  *the  said  A.  B.  the  infant,  by  his  said  [  *259  ] 
guardian,  was  taken,  and  the  said  C.  D.  as  such  guardian 
was  duly  sworn  to  the  truth  thereof  upon  the  Holy  Evan- 
gelists, at  the  time  and  place  aforesaid,  by  virtue  of  the  said 
commission. 

T  7 

Before  us.  <V  >  Commissioners. 

(If  the  guardian  be  also  a  defendant,  the  following  addi- 
tion is  made  to  the  return,  to  come  in  before  the  words, 
"  by  virtue  of  the  said  commission.")  "  And  the  answer 
of  the  said  defendant  C.  D.  was  taken,  and  the  said  C.  D. 
was  duly  sworn  to  the  truth  thereof  upon  the  Holy  Evan- 
gelists, at  the  time  and  place  aforesaid."  If  the  commis- 
sion be  only  to  assign  a  guardian,  the  title  of  the  cause 
must  be  added  to  the  above  form. 

If  the  answer  be  not  taken  and  sworn  to  at  the  time  of 
assigning  the  guardian,  the  time  when,  and  the  place  where 
the  answer  was  taken  must  be  inserted.  In  assigning  a 
guardian  the  infant  must  be  brought  before  the  commis- 
sioners, but  the  guardian  need  not.  If  the  guardian  is  at 
or  near  the  place  where  the  commission  has  been  executed 
immediately  after  the  guardian  has  been  assigned,  the 
answer  of  the  infant  may  be  taken  by  such  guardian.  If 
the  guardian  happens  to  be  in  or  near  London,  the  com- 

VOL.  i.  20 
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mission  assigning  him  as  guardian  being  returned,  he  may 
attend  at  the  public  office  and  swear  to  his  answer. 

If  the  guardian  joins  in  an  answer  with  another  defen- 
dant, and  happens  to  be  in  London,  and  in  the  commission 
to  assign  a  guardian  there  is  a  power  to  take  the  answer 
of  the  other  defendants,  the  commissioners,  after  assign- 
ing the  guardian  and  taking  such  last  mentioned  answer, 
should  return  the  commission  and  answer  to  the  public 
office,  where  it  may  remain  until  sworn  to  by  the  guardian. 

Each  commissioner,  of  whom  there  are  usually  two,  is 
{  *260  ]  ^entitled  to  13s.  4d.  for  assigning  a  guardian,  and 
taking  his  answer,  and,  if  there  are  other  defendants,  to 
the  same  fee  for  taking  each  answer,  (not  for  swearing 
each  defendant.)  There  is  no  limit  to  the  number  of  an- 
swers which  may  be  taken  by  one  commission. 

If  the  commission  is  only  to  assign  a  guardian,  and  not 
to  take  an  answer,  it  is  unnecessary  that  the  same,  or 
the  commissioners'  return  should  be  sent  by  a  messenger, 
as  they  may  come  up  by  an  ordinary  conveyance. 

If  the  plaintiff  is  willing  to  take  the  answer  of  an  infant 
by  his  guardian,  without  oath,  or  without  oath  and  signa- 
ture, the  order  for  that  purpose  must  be  dated  after  the 
time  of  the  appointment  of  the  infant  defendant's  guardian. 

Where  there  is  a  decree  nisi  causa  against  an  infant,  on 
such  infant's  coming  of  age,  and  before  the  decree  is  made 
absolute,[a]  he  may  put  in  a  new  answer,(l)  and  make  a 
defence  and  examine  witnesses  anew.(2)[6]  An  infant's 
answer  cannot  be  read  in  evidence  against  him,  because 
it  is  not  the  infant's  answer  but  the  guardian's.(3)[c] 

ANSWER  OF  A  LUNATIC  AND  OF  A  PERSON  OF  UNSOUND  MIND, 

If  a  person  found  a  lunatic  by  inquisition  is  made  a 

(1)  Fontain  v.  Caine,  1  P.  W.  504.  (2)  Napier  v.  Effingham,  2  P.  W.  400. 

(3)  Wrottesley  v.  fiendish,  3  P.  W.237. 

fa]  In  a  decree  against  infants,  they  should  be  allowed*  a  certain  day,  after  they  come 
of  age,  (usually  six  months,)  to  show  cause  against  it.  Mills  v.  Dennis,  3  Johns.  Ch. 
Rep.  146;  Pope  v.  Lemaster,  5  Lilt.  77;  Guest  v.  Sims,  1  Tenn.  79;  Wilkinson's 
adm'rs  v.  Oliver's  rep's,  4  Hen.  &  Munf.  450  ;  Winston  v.  Campbell,  4  Hen.  &  Munf. 
477;  Drayton  v.  Drayton,  1  Desau.  1:25.  But  a  decree  of  sale,  against  an  infant,  is 
valid,  unless  he  be  directed  to  join  in  the  deed.  Mills  v.  Dennis,  3  Johns.  Ch.  Rep. 
146 ;  Winston  v,  Campbell,  4  Hen.  &  Munf.  477. 

[b]  Winston    v.  Campbell,  4   Hen.  <fc  Muni'.  477;  James  v.  James,  4  Paige,   115; 
Prutzman  v.  Pittsell,  3  Har.  &  Johns.  77 ;  Rogers  v.  Cruger,  7  Johns.  Ch.  Rep.  581. 

[c]  Ante,  258,  note  [b]. 
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defendant  to  a  bill,  his  committee  must  be  a  co-defendant 
jointly  with  him,  and  he  answers  by  such  committee,  and 
no  order  is  necessary  for  the  purpose. [c?]  When  a  person, 
not  found  a  lunatic  by  inquisition,  but  of  imbecile  or  un- 
sound mind,  is  a  defendant  to  a  suit  in  equity,  the  Court 
will  assign  him  a  guardian  for  the  purpose  of  putting  in 
his  answer  and  defending  the  suit.[Y]  In  the  case  of  a 
mere  trustee  ^without  interest,  in  a  state  of  inca-  [  *26l  ] 
pacity,  the  Court  refused  to  order  his  answer  to  be  taken 
without  oath  or  signature,  but  ordered  that  a  guardian 
should  be  appointed.(l) 

The  application  may  be  made  on  behalf  of  the  person 
of  unsound  mind,  or  on  behalf  of  the  plaintiff.  On  a  mo- 
tion by  plaintiff,  an  order  was  made  to  appoint  a  guardian 
for  the  defendant  to  put  in  his  answer,  he  being  a  lunatic, 
and  the  fact  being  verified  by  affidavit. (2) 

A  guardian  to  a  person  of  unsound  mind  is  never  ap- 
pointed in  open  court,  but  in  all  cases,  whether  the  defen- 
dant of  unsound  mind  be  living  in  London  or  in  the 
country,  it  is  necessary  to  have  a  commission  to  assign 
him  a  guardian.  To  obtain  this  commission  a  petition  is 
presented,  or  a  motion  of  course  made,  supported  by  the 
affidavit  of  a  medical  man,  or  of  any  other  person  qualified 
to  give  the  evidence.  The  affidavit  should  set  forth  how 
long  the  deponent  has  known  the  defendant,  how  long  he 
has  attended  him,  or  how  long  the  defendant  has  been 
under  his  care,  and  that  he  is  now  a  person  of  unsound 
mind,  and  incapable  of  taking  care  of  his  own  affairs,  or 
of  understanding  the  purport  or  nature  of  a  bill  in  Chan- 
cery, or  of  defending  the  suit.  The  petition  prays  for  a 
commission  to  assign  a  guardian  to  such  defendant,  by 
whom  he  may  answer  the  plaintiff's  bill  and  defend  the 
suit.  If  the  affidavit  is  satisfactory,  the  petition  is  an- 
swered as  of  course,  and  the  order  drawn  up  accordingly. 

(1)  Wilson  v.  Grace,  14  Ves.  172.  (2)  Hewlett  v.  Wilbraham,  5  Madd.  423. 

[d]  The  usual  and  proper  course,  to  obtain  payment  of  a  debt  out  of  the  lunatic's 
estate,  is,  for  the  creditor  to  petition,  stating  the  amount  of  the  estate,  debts,  &c. ;  and  if 
the  committee  have  neglected  to  file  an  inventory  of  the  estate,  they  ought  first  to  be 
compelled  to  do  so,  by  citation  or  otherwise.     Ex'rs  of  Brasher  v.  Van  Corllandt,  2 
Johns.  Ch.  Rep.  242.  400. 

[e]  Superannuated  persons,  on  proof  of  imbecility,  may  appear  and  answer  by  guar- 
dian.    Matter  of  Barker,  2  Johns.  Ch.  Rep.  235. 

A  female  defendant,  unmarried,  and  above  sixty  years  of  age,  and  who  had  been  deaf 
and  dumb  from  infancy,  was  admitted  to  appear  and  defend  by  guardian.  Markle  v, 
Markle,  4  Johns.  Ch.  Rep.  168. 
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The  commission  is  directed  to  commissioners,  sealed 
and  executed  in  the  same  manner  as  a  commission  to 
assign  a  guardian  to  an  infant,  excepting,  instead  of  "  A. 
B.  the  infant,"  insert  "  A.  B.,  a  person  of  unsound  mind ;" 
and  in  the  return,  instead  of  saying  "  the  defendant  chose 
[  *262  ]  A.  B.  *&c.,"  return  «  we  have  assigned  C.  D.  of 

his  guardian,  to  answer  and  defend  this  suit  on  his 

behalf." 

If  a  defendant  of  unsound  mind  has  no  one  willing  to  be 
his  guardian,  the  plaintiff  may  then  move  upon  an  affida- 
vit similar  to  that  used  on  a  petition  for  a  commission, 
that  the  Senior  Six  Clerk  not  towards  the  cause  may  be 
appointed  his  guardian,  and  the  order  is  drawn  up,  and 
the  Six  Clerk  directs  one  of  the  clerks  in  court  in  his 
division  to  appear  for  the  defendant  and  defend  the  suit. 
The  appointment  of  guardian  in  the  latter  cases  takes 
place  under  the  order,  and  not  by  commission. 

If  it  appears  to  the  satisfaction  of  the  Court  that  any 
prisoner  confined  for  a  contempt  is  an  idiot,  lunatic,  or  of 
unsound  mind,  although  no  commission  has  issued,  the 
Court  will  appoint  a  guardian  to  put  in  his  answer,  and 
discharge  the  defendant,  providing  for  the  cost  in  any  of 
the  ways  pointed  out  by  the  act  cited,  as  shall  seem  just; 
and  if  the  Court  shall  see  fit  the  defence  may  be  made  by 
such  guardian  in  forma  pauperis>(\} 

If  the  interest  of  the  committee  and  those  of  the  lunatic 
are  conflicting,  the  Court  will  make  an  order  to  refer  it  to 
the  Master  to  appoint  the  lunatic  a  guardian.  Thus, 
where  the  committee  was  a  plaintiff,  it  was  referred  to  the 
Master  to  appoint  a  guardian  of  the  lunatic  to  answer  and 
defend  the  suit.(2)  When  it  is  disputed  whether  a  defen- 
dant is  from  infirmity  of  mind  incompetent  to  answer,  it 
will  be  referred  to  the  Master,  to  inquire  into  the  fact ; 
and  for  the  purpose  of  such  inquiry,  the  order  directs  the 
attendance  of  the  defendant  before  the  Master  as  he  shall 
direct,  and  gives  the  Master  liberty  to  call  in  such  medical 
assistance  as  he  may  think  necessary,  and  orders  the 
[  *263  ]  Master  to  state  *the  result  of  the  inquiry  to  the 
Court,  whereupon  such  further  order  is  to  be  made  as  shall 
be  just.(3) 

(1)  Will.  4,  c.  36,  Rule  9.  (2)  Snell  v,  Hyat,  Dick.  287. 

13)  Lee  v.  Ryder,  6  Madd.  2*J4. 
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ANSWER  OF  A  QUAKER. 

If  one  of  the  defendants  is  a  Quaker  it  is  necessary 
that  the  dedimus  should  be  made  out  in  the  form  provided 
for  such  a  case,  since  an  answer  affirmed  to  by  a  Quaker, 
under  a  common  dedimus,  cannot  be  filed.  The  dedimus 
is  made  out  by  the  defendant's  clerk  in  court  without  an 
order,  and  by  it  the  commissioners  are  directed  to  take 
the  answer  upon  the  solemn  declaration  and  affirmation 
of  the  defendant,  according  to  the  statute  in  that  case  pro- 
vided. The  answer  of  a  Quaker  and  another  defendant 
may  be  taken  under  one  dedimus,  if  made  out  for  that 
purpose.  The  dedimus  is  thus  returned :(1)  "This  an- 
swer was  taken  upon  the  solemn  declaration  and  affirma- 
tion of  the  defendant ,  at  the  house  of,  &c.,  this 

day  of,  &c.,  by  virtue  of  the  commission  hereunto  annexed, 
before  us." 

ANSWER  OF  A  CORPORATE  BODY. 

The  answer  of  a  corporate  body  is  taken  under  their 
corporate  seal,  which  is  affixed  at  the  bottom  of  the 
answer,  and  near  it  is  written  :— 

"  Sealed  with  the  common  seal  of,  &c.,  in  open  court, 

this day  of . 

By  order  of  the  Court. 

A.  B.  Clerk  to  the  Company." 

*If  the  corporation  is  beyond  twenty  miles  from  [  *264  ] 
London,  the  answer  is  taken  by  commission.  The  com- 
missioners are  directed  to  take  the  answer  of  the  corpo- 
ration under  their  corporate  seal.  The  same  commission 
may  also  empower  the  commissioners  to  take  the  answers 
of  other  defendants. 

The  seal  being  affixed  as  aforesaid,  the  commissioners' 
return  may  be  in  the  following  form : — 

(1)  By  an  Order  of  10th  April,  1676,  it  appears  that  Quakers,  before  they  were 
allowed  to  affirm,  in  order  to  avoid  taking  the  oath,  procured  themselves  to  be  personated 
by  others,  who  swore  to  their  answers  ;  to  remedy  which,  the  Order  provides,  "  that  two 
days'  notice  in  writing,  shall  be  given  to  the  plaintiff's  clerk,  of  the  place  of  abode,  the 
time  when,  and  before  what  Master  such  person  (Quaker  defendant)  shall  be  sworn." 
Beam.  Ord.  248. 

20* 
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"  This  answer  was  taken  under  the  common  seal  of  the 
-  at  -  on  the  -  day  of  -  ,  &c.,  by  virtue  of 
the  commission  hereunto  annexed." 

If  the  answer  is  taken  in  or  within  twenty  miles  of  Lon- 
don it  is  brought  directly  to  the  Six  Clerks'  office  to  be 
filed,  and  the  oath  of  a  messenger  is  unnecessary,  and  the 
answer  is  not  left  at  the  public  office. 

Under  certain  circumstances  the  clerk  of  the  corpora- 
tion and  certain  principal  members  were  ordered  to  answer 
on  oath,  and  the  Master  was  directed  to  settle  the  oath. 


AN  ANSWER  OF  A  DEFENDANT  RESIDING  ABROAD. 

If  a  defendant  resides  abroad  his  answer  may  be  taken 
by  the  common  dedimus,  unless  from  his  distance  from 
Westminster  he  requires  that  the  return  of  the  commis- 
sion should  be  extended  beyond  the  usual  time,  viz.,  the 
last  return  of  the  term  following  that  in  which  the  writ  is 
tested,  in  which  case  it  seems  he  must  apply  specially  to 
the  Court.  If  the  answer  is  taken  and  returned  in  a 
foreign  language,  the  defendant  presents  a  petition  pray- 
ing "  that  A.  B.  one  of  the  public  notaries  in  the  City  of 
[  *265  ]  London  may  be  at  ^liberty  to  translate  his 
answer,  and  that  the  said  A.  B,  may  be  sworn  to  the  true 
translation  thereof,  and  that  the  translation  and  your  peti- 

(1)  Anon.  1  Vern.  117. 

[a]  The  officers  of  corporations  may,  where  it  is  necessary  for  the  purposes  of  discov- 
ery, be  made  parties.  This  is  an  exception  totjhe  general  rule,  that  a  mere  witness  can- 
not be  made  a  party  defendant.  For,  in  suits  against  corporations,  as  they  do  not  answer 
upon  oath,  the  only  means  of  obtaining  a  discovery  from  them,  is,  to  make  their  officers 
and  agents  parties,  (and  the  rule  extends  to  former  as  well  as  present  officers,)  to 
answer  the  bill.  The  President  Directors  &  Co.  of  the  Fulton  Bank  v.  Sharon  Canal 
Co.  1  Paige,  219  ;  See  also,  Bramley  v.  Wcstchester  County  Manufacturing  Co.  1  Johns. 
Ch.  Rep.  366;  Story's  Eq.  PI.  201,  202,  and  notes. 

The  officers  must,  however,  be  actual  parties  to  the  suit  ;  inasmuch  as  the  answer  of 
a  person  who  is  not  a  party  to  the  suit,  cannot  be  enforced,  or  received.  Buford  v. 
Rucker,  4  J.  J.  Marsh.  551. 

And,  it  seems,  that  a  member  of  a  corporation,  though  not  an  officer  or  agent  thereof, 
may  rightly  be  made  a  party  to  a  bill  in  equity  against  the  corporation  and  individuals, 
for  discovery  and  relief,  and  is  bound  to  answer,  on  oath,  so  much  of  the  bill  as  seeks  for 
a  discovery  of  matters  affecting  the  corporation.  And  it  is  not  necessary,  that  such  bill 
should  aver,  that  the  member  of  the  corporation,  who  is  thus  made  a  defendant,  has  any 
information  which  is  not  possessed  by  other  members  thereof;  nor  need  the  bill  assign 
any  special  reason  for  requiring  such  defendant  to  make  the  discovery  prayed  for. 
Wright  v.  Dame,  1  Metcalf,  237. 
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tioner's  said  answer  may  be  filed  together."  This  is  a 
petition  as  of  course,  and  the  orde-r  is  made  accordingly. 

THE    ANSWER    OF    A    FOREIGNER     RESIDING    IN    ENGLAND    AND 
UNABLE  TO  SPEAK  ENGLISH. 

Where  a  foreigner  puts  in  an  answer  in  his  own  lan- 
guage, a  sworn  translation  must  also  be  filed  with  it.(l) 
For  this  purpose  he  presents  a  petition,  which  is  as  of 
course,  that  he  may  be  at  liberty  to  put  in  his  answer  to 

the  plaintiff's  bill  in  the  language,  and  that  A.  B. 

of London,  Notary  Public,  may  be  appointed  inter- 
preter to  interpret  the  oath  to  be  administered  to  the 
petitioner  on  his  putting  in  his  answer,  and  that  he  be 
sworn  to  interpret  the  same  truly,  and  that  the  said  A.  B. 
may  be  also  appointed  to  translate  the  said  answer,  when 
sworn,  into  the  English  language,  and  be  sworn  to  the 
truth  of  such  translation,  and  that  such  translation  may 
when  made  be  annexed  to,  and  filed  with  the  petitioner's 
said  answer. 

The  order  is  drawn  up  in  the  terms  of  the  prayer,  and 
directs  notice  of  the  order  to  be  first  given  to  the  plain- 
tiff's clerk  in  court. 

The  answer  having  been  translated,  the  interpreter  and 
the  defendant  both  attend  at  the  public  office,  and  the 
interpreter  being  sworn  to  interpret  the  oath  truly,  inter- 
prets the  same  to  the  defendant,  and  is  then  sworn  to  the 
truth  of  the  translation.  The  answer  and  translation  are 
filed  together  by  the  defendant's  clerk  in  court  in  the  usual 
way. 

*AN  ANSWER  WITHOUT  OATH  OR  SIGNATURE.       [    *266    ] 

The  general  rule  requires,  that  before  an  answer  can 
be  filed,  it  should  be  signed  by  all  the  defendants  to  it, 
and  that  they  should  swear  to  the  truth  of  its  contents. 
The  plaintiff,  however,  may  dispense  with  the  oath,  or 
with  the  oath  and  signature  of  all  or  any  of  the  defend- 
ants. If  so  disposed,  an  order  as  of  course,  is  obtained, 
either  on  petition  or  motion. [a]  The  plaintiff's  solicitor, 

(1)  Simmonds  v.  Du  Barrc,  3  Bro.  C.  C.  263. 
[a]  Sec  ante,  note  [6]. 
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before  consenting  to  take  an  answer  without  oath,  or 
without  oath  or  signature,  peruses  the  proposed  answer, 
the  draft  of  which  should  be  sent  to  him  by  the  defend- 
ant's solicitor,  and  if  approved  of,  an  order  may  be  then 
obtained.  If  it  is  wished  to  take  the  answer  without 
oath,  and  the  plaintiff  moves  or  petitions,  the  order  may 
be  drawn  up  without  the  consent  of  the  defendant.  If 
the  defendant  moves,  the  plaintiff  must  consent  by  coun- 
sel ;  if  he  petitions,  by  his  clerk  in  court.  The  order  is 
drawn  up,  and  the  answer  is  engrossed  and  signed  by  the 
defendant,  whose  signature  is  attested  thus :  "  Signed  by 
the  defendant  A.  B.  in  the  presence  of  C.  D.  of,"  &c.  The 
answer  and  order  are  then  taken  to  the  defendant's  clerk 
in  court  to  be  filed,  who  writes  at  the  top  of  the  answer, 

"  Without  oath  by  order,  dated  the day  of ." 

If  the  object  is  to  have  the  answer  taken  without  sig- 
nature, as  well  as  without  oath,  the  order  may  be  obtained 
by  either  party.  The  defendant's  solicitor  should  be  care- 
ful only  to  avail  himself  of  the  privilege  of  dispensing  with 
the  signature  of  the  defendant  in  cases  where  the  defend- 
ant is  a  formal  party,  or  where  his  signature  can  only 
be  procured  with  difficulty  and  expense.  Unsuccessful 
parties  are  not  unfrequently  inclined  to  cavil  at  proceed- 
ings taken  on  their  behalf,  and  their  signature  is  the  best 
[  *267  ]  answer  to  *an  objection  of  a  misconception  of 
instructions,  besides  being  often  the  only  evidence  of 
employment  at  a  time  when  taking  a  retainer  has  become 
rather  out  of  fashion.  If  the  plaintiff  petitions,  the  order 
is  made  on  the  terms  of  the  defendant's  clerk  in  court 
consenting  to  the  prayer  of  the  petition ;  to  procure  this, 
the  draft  of  the  answer  must  be  left  for  his  perusal,  in  order 
that  he  may  see  that  it  contains  no  admissions  prejudicial 
to  the  defendant. (1)  If  the  defendant  petitions,  it  is 
answered  upon  the  plaintiff's  clerk  in  court  consenting, 
who,  upon  being  instructed,  will  consent  without  seeing  the 

(1)  The  perusal  and  consent  of  a  sworn  officer  of  the  court,  before  an  answer  was 
permitted  to  be  taken  without  signature,  was  intended  to  prevent  a  defendant  from  being 
prejudiced  by  the  collusion  of  parties  against  him,  since  an  answer,  containing1  any 
admissions  prejudicial  to  his  interest,  was  then  refused.  An  instance  has  occurred  of  a 
plaintiff's  solicitor  appearing  for  a  defendant  without  instructions,  and  putting  in  an 
answer  without  signature,  more  favourable  to  his  real  client  than  to  the  justice  of  the 
case,  or  to  the  interest  of  the  defendant.  This  wholesome  regulation  is  now  nearly 
defeated  by  the  present  practice  of  drawing  up  an  order,  allowing  an  answer  to  be  filed 
without  signature,  upon  the  petition  of  the  defendant,  or  upon  the  motion  of  either  party 
without  any  such  perusal  or  signature  by  the  defendant's  clerk  in  court. 
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answer.  If  the  order  is  obtained  on  motion,  the  consent 
of  counsel,  and  not  of  the  clerk  in  court,  is  required.  If 
the  defendant's  counsel  moves,  the  plaintiff's  counsel  con- 
sents;  if  the  plaintiff  moves,  the  consent  of  the  defendant 
is  only  required,  where  the  defendants  out  of  the  jurisdic- 
tion of  the  Court.(l)  The  answer  as  engrossed,  together 
with  the  order,  are  left  with  the  defendant's  clerk  in  court, 
who  writes  on  the  answer,  "  Without  oath  or  signature, 
by  order  dated,"  &c. 

An  order  to  take  an  answer  without  oath  or  signature, 
dated  before  an  order  appointing  a  guardian  ad  litem  to  an 
infant  defendant,  will  not  sanction  the  answer  of  that  guar- 
dian being  taken  without  oath  or  signature ;  a  further  order 
must  be  obtained.  An  answer  of  a  defendant  abroad 
*not  required,  to  be  on  oath  was  ordered  to  be  [  *268  ] 
put  in  by  a  person  having  a  general  power  of  attorney  to 
defend  suits,  &c.  without  signature.(2)  An  answer  with- 
out oath  or  attestation  of  honour,  is  regarded  for  the  pur- 
pose of  civil  justice  as  if  with  that  sanction.(3)[a] 

It  is  provided  by  1  Will.  4,  c.  36,  Rule  11,  that  in  cases 
where  the  defendant  has  been  brought  to  the  bar  of  the 
Court  to  answer  his  contempt  for  not  answering,  and  still 
refuses  to  answer,  that  the  plaintiff,  after  complying  with 
the  regulation  therein  set  forth,  may  obtain  the  leave  of  the 
Court  to  put  in  an  answer  in  the  name  of  the  defendant 
without  oath  or  signature.(4) 

IN  WHAT  CASES  AN  ANSWER  WILL  BE  TAKEN  OFF  THE  FILE. 

An  answer  may  be  ordered  to  be  taken  off  the  file  ; — 1st, 
If  formally  defective  or  incorrect.  2d,  If  the  defendant 
has  not  placed  himself  in  a  situation  to  file  it  as  being  in 
contempt ;  but  an  answer  will  not  be  taken  off  the  file 
because  it  is  delusive,  answering  only  a  few  facts  stated 
in  the  bill ;  the  remedy  in  such  a  case  being  by  exceptions 
for  insufficiency .(5) 

An  answer  was  taken  off  the  file  in  a  case  where  the 

(1)  Codnor  v.  Horsey,  18  Ves.  468.  (2)  Barley  v.  De  Walkiers,  19  Ves.  441. 

(3)  Curling  v.  Marquis  of  Townsend,  19  Ves.  628. 

(4)  See  ante  p.  188.  (5)  Marsh  v.  Hunter,  3  Madd.  437. 

[a]  As  to  the  effect  of  an  answer  without  oath,  see  ante,  244,  note  [&]. 
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title  omitted  the  words  4<  to  the  bill  of  complaint  of."(l) 
And  an  answer  entitled  "  to  the  bill  of  complaint  of 
Edward  Griffiths,"  the  plaintiff's  name  being  Edmond 
Griffiths,  was  not  considered  an  answer,  but  was  taken  off 
the  file  by  the  description  of  a  paper  writing,  purporting  to 
[  *269  ]  be  an  answer.(2)  *An  answer,  purporting  to  be 
the  answer  to  the  bill  of  complaint  of  five  complainants, 
whereas  there  were  six,  was  taken  off  the  file  after  the 
lapse  of  a  year.(3)  An  answer  stated  to  be  the  joint  and 
several  answers  of  two  defendants,  but  sworn  only  by  one, 
was  ordered  to  be  taken  off  the  file  with  costs.(4)[a]  But 
a  joint  and  several  answer,  including  in  the  title  persons 
who  declined  joining  in  it,  was,  by  consent,  ordered  to  be 
received  as  the  answer  of  those  who  swore  to  it  without 
striking  out  the  names  of  those  defendants  who  declined 
joining  in  it.(5)  In  a  case  where  a  portion  of  the  answer 
had  been  rendered  illegible  since  sworn  to  by  the  defen- 
dants, a  motion  was  refused  to  take  the  same  off  the  file, 
and  the  court  directed  an  affidavit  describing  the  state  of 
the  parts  then  illegible  when  last  sworn. (6)  Although  a 
defendant  in  contempt,  for  want  of  his  answer,  must  file  the 
same  before  he  can  be  in  a  situation  to  clear  the  contempt, 
yet  if  he  does  not  pay  or  tender  the  costs  thereof  on  filing 
his  answer,  it  is  competent  for  the  plaintiff  to  give  a  notice 
of  motion  to  take  the  same  off  the  file  for  irregularity ;  but 
if  the  plaintiff  has  taken  an  office  copy  of  the  answer,  he 
cannot  treat  it  as  a  nullity  ;  and  the  Court  refused  to  take 
the  same  off  the  file  for  irregularity,  although  the  defen- 
dant had  not  paid  the  costs  of  contempt.(7)[6]  Accep- 
tance of  the  costs  of  insufficiency  is  no  acceptance  of  the 
further  answer.(8)[c] 

(1)  Pieters  v.  Thompson,  Coop.  249.         (2)  Griffiths  v.  Wood,  11  Ves.  62. 
(3)  Cope  v.  Parry,  1  Madd.  83.  (4)  Cooke  v.  Westall,  1  Madd.  265. 

(5)  Done  v.  Read,  2  V.  &  B.  310. 

(6)  Attorney  General  v.  Mayor  of  Fowey,  3  Swanst.  185. 

(7)  Sedgcr  v.  Tyte,  11  Vee.  202.  (8)  Davis  v.  Davis,  Atk.  24. 

[a]  See  ante,  243,  note  [a].  It  seems  from  the  case  there  cited,  that,  where  the  defect 
is  merely  formal,  (and  the  answer  is  put  in  good  faith,)  the  court  will  allow  an  amend- 
ment. 

[6]  But,  where  a  defendant  being  in  contempt  for  not  answering;-,  put  in  an  answer, 
without  obtaining  an  order  to  clear  his  contempt,  and  the  complainant  took  an  office 
copy  of  the  answer,  it  was  hold,  that  the  complainant  had  not  thereby  so  waived  the 
contempt,  as  to  justify  the  defendant  in  moving  to  dismiss  for  want  of  prosecution. 
Woodward  v.  Twisnaine,  9  Sim.  301 ;  S.  C.  4  Lond.  Jurist,  120. 

[c]  Taylor  v.  Salmon,  8  Sim.  449,  (11  Eng.  Chan.  Rep.  517.) 
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WHEN  A  DEFENDANT  IS  ALLOWED  TO  FILE  A  SUPPLEMENTAL 

ANSWER. 

In  considering  the  effect  of  an  irregularity  in  an  answer, 
I  have  confined  myself  to  those  cases  where  the  plaintiff 
is  *at  liberty  to  move  to  take  the  answer  off  the  [  *270  ] 
file.  Another  class  of  cases  frequently  occurs  where  the 
defendant  is  desirous  of  correcting,  adding  to,  or  explain- 
ing his  answer. 

Formerly  the  Court  allowed  answers  to  be  amended  on 
a  strong  case  being  established  of  mistake  or  clerical 
error  ;[a]  thus  an  answer  was  allowed  to  be  amended  after 
the  hearing  and  the  decree,  on  the  affidavit  of  the  solicitor 
and  his  clerk,  that  the  mistake  was  made  in  engrossing 
the  answer  from  the  draft ;  and  upon  production  of  the 
draft  ;(1)  and  in  White  v.  Gobbold,(2)  leave  was  by  con- 
sent given  to  take  an  answer  off  the  file  defective  in  the 
title,  and  to  amend  and  reswear  the  same  ;  and  in  a  case 
where  a  defendant,  after  he  had  put  in  his  answer,  had 
discovered  a  new  title,  the  answer  was  ordered  on  the 
particular  circumstances  of  the  case  to  be  taken  off  the 
file,  for  the  new  matter  to  be  added. (3)  But  in  another 

(1)  Gainsborough  v.  Gifford,  2  P.  W.  427.  (2)  1  Madd.  269. 

(3)  Patterson  v.  Slaughter,  1  Amb.  291. 

[a]  To  allow  a  defendant  to  amend  his  answer,  must,  from  the  nature  of  the  case,  be 
always  at  the  discretion  of  the  Court.  Liggon  v.  Smith,  4  Hen.  &  Munf.  405 ;  Smith 
v.  Babcock,  3  Sumner,  410.  And  a  court  of  appeals  will  not  control  a  court  of  original 
jurisdiction  in  the  exercise  of  such  discretion,  except  incases  where  it  has  certainly  been 
abused.  Coffman  v.  Allin,  Litt.  Sel.  Cu.  201. 

It  is  only  under  very  special  circumstances,  that  a  defendant  can  be  allowed  to  make 
any  alteration  in  his  answer.  M'Kim  v.  Thompson,  1  Bland,  162;  Bowen  v.  Cross,  4 
Johns.  Ch.  Rep.  375.  Mason  v.  Dabow,  2  Hayw.  178. 

An  answer  is  not  amendable,  after  interlocutory  decree;  nor  after  deposition  taken,  if 
the  defendant  can  bring  a  cross  bill ;  nor  if  the  matter  can  be  insisted  on,  in  the  answer 
to  the  amended  bill.  Flora  v.  Rogers,  4  Hayw.  202. 

After  issue  joined,  and  the  cause  set  down  for  hearing,  the  defendant  may  be  permit- 
ted,  for  good  cause  shown,  to  amend  his  answer,  and  to  plead  the  statute  of  frauds  and 
limitations.  Jackson's  Assignees  v.  Culriyht,  5  Munf.  308. 

But  amendments  will  not  be  allowed,  to  enable  a  party  to  set  up  the  defence  of  usury, 
or  the  statute  of  limitations,  if  he  has  not  availed  himself  of  the  opportunity  to  inter- 
pose  such  defence,  in  the  first  instance,  it  seems,  however,  that  where  such  defences 
are  defrctively  set  forth,  an  amendment  will  be  allowed  to  give  the  party  the  benefit  of 
the  defence  which  he  intended  to  present ;  but  he  will  not  be  allowed  to  put  in  a  new 
or  additional  plea  or  answer.  Beach  v.  Fulton  Bank,  3  Wend.  574. 

A  release  given  by  a  party,  alter  the  first  decision  of  a  cause,  and  a  review  of  it  in  the 
Court  above,  may  be  pleaded  by  an  amended  answer,  and  taken  advantage  of  on  a  subse- 
quent hearing  in  the  Court  below.  Hennings  v.  Connor,  4  Bibb,  299. 

A  supplemental  answer  may  be:  resorted  to,  to  bring  before  the  Court,  a  discharge  of  a 
defendant  from  imprisonment,  under  an  insolvent  act,  obtained  after  a  decree  of  refer* 
ence  in  a  suit.  Anonymous,  I  Hopk.  27. 
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case,  the  Court  refused  to  allow  an  answer  to  be  amended 
by  striking  out  the  admission  of  a  fact.(l)[6] 

The  present  practice  of  the  Court  is,  not  to  permit  an 
answer  to  be  amended,  but  to  allow  a  supplemental  answer 
to  be  filed.(2)  For  this  purpose,  a  notice  of  motion  is 
given,  supported  by  affidavit.  The  affidavit  states,  "  that 
the  defendant,  when  he  put  in  his  answer,  did  not  know 
the  circumstances  upon  which  he  now  applies,  or  any 
other  circumstances  upon  which  he  ought  to  have  stated 
the  fact  otherwise."(3)[c]  If  the  fact  to  be  added  by  the 
supplemental  answer  is  prejudicial  to  the  plaintiff,  the  appli- 
[  *271  ]  cation  *is  granted  with  difficulty,  but  if  for  his 
benefit  readily.(4)  The  supplemental  answer  will  be  con- 
fined strictly  to  the  mistake  clearly  sworn  to,  and  probable 
in  itself.(o)  If  a  mistake  is  made  in  the  answer,  and  it  is 
discovered  before  the  answer  is  filed,  the  mistake  may  be 
corrected,  and  the  answer  resworn. 

Leave  was  given  after  replication  to  file  a  supplemental 
answer  to  a  bill  for  dower,  in  order  to  state  a  fine  and  non- 
claim,  which  had  been  omitted  through  ignorance  in  the 
original  answer.(G) 

In  Bousfield  v.  Patterson,(7)  it  appeared  by  affidavit 
in  support  of  the  motion  that  the  original  answer  was  filed 
October,  1831 ;  that  since  that  time  the  Prerogative  Court 
had  decided  in  favour  of  the  validity  of  the  will  under 
which  the  defendant  was  executrix  and  granted  her  probate 
thereof;  on  special  motion, it  was  ordered  that  the  defen- 
dant, Mary  Bousfield,  be  at  liberty  to  file  a  supplemental 
answer  in  this  cause,  and  stating  "  that  since  the  filing  of 
her  former  answer  in  this  cause,  to  wit,  on  the  30th  day 
of  May,  1832,  the  Prerogative  Court  of  the  Archbishop  of 
Canterbury  pronounced  for  the  force  and  validity  of  the 

(1)  Pearse  v.  Grove,  1  Amb.  65. 

(2)  Wells  v.  Wood,  10  Ves.  401.    Bolder  v.  Bank  of  England,  10  Ves.  284.    Edwards 
v.  M'Leay,  2  V.  &  B.  256.     Jennings  v.  Merton  College,  8  Ves.  79. 

(3)  Wells  v.  Wood,  10  Ves.  401.     Edwards  v.  M'Leay,  2  V.  &  B.  256. 

(4)  Edwards  v.  M'Leay,  2  V.  &  B.256.     Green  wood' v.  Atkinson,  4  Sim.  54. 

(5)  Strange  v.  Collins,  2  V.  Si  B.  163.  (6)  Jackson  v.  Parish,*  1  Sim.  505. 
(7)  Heard  before  the  Vice  Chancellor,  15th  April,  1833. 

[b]  Story's  Eq.  PI.  6S6. 

[c]  Liggon  v.  Smith,  4  Hen.  &/  Munf.  405.     And  the  notice  of  motion  ought  to  state 
the  facts  intended  to  be  introduced  into  the  new  answer ;  it  is  not  sufficient  to  state, 
generally,  that  certain  facts  are  intended  to  be  introduced.     Hasler  v.  Hollis,  3  Lond. 
Jurist,  996. 

»Eng.  Chan,  Reps.  ii.  254. 
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will  and  testimony  of  Mary  Bousfield,  the  testator,  &c., 
bearing  date,  &c.,  and  propounded  by  the  said  Mary  Bous- 
field, one  of  the  executors  therein  named,  and  decreed 
probate  thereof  to  the  said  Mary  Bousfield,  and  that  on 
8th  June,  1832,  probate  of  the  will  was  accordingly  made 
and  granted  by  and  under  the  seal  of  said  Prerogative 
Court  unto  said  Mary  Bousfield ;  the  defendant  W.  P.,  the 
other  executor  in  the  said  will  named  having  renounced 
the  probate  thereof."  *Leave  was  given  to  file  [  *272  ] 
a  supplemental  answer  to  correct  a  mistake  in  the  original 
answer.(l) 

The  plaintiff  claimed  a  share  of  an  intestate's  estate 
under  the  stat.  of  distribution.  The  defendant  after  filing 
his  answer  discovered  that  the  intestate  was  domiciled  in 
Java.  Leave  was  given  to  file  a  supplemental  answer  for 
the  purpose  of  stating  that  fact.(2) 

EVIDENCE  FOR  AND  AGAINST  AN  ANSWER,  AND  THE  EFFECT  OF 
ADMISSIONS  IN  AN  ANSWER. 

If  a  hearing  be  prayed  upon  bill  and  answer,  the  answer 
must  be  admitted  to  be  true  in  all  points,(3)[a]  and  no 

(1)  White  v.  Sayev  5  Sim.  266.  (2)  Tidswell  v.  Bowyer,1'  7  Sim.  64. 

(3)  Lord  Bacon's  Ordinances,  Beam.  Ord.  29  and  180. 

[a]  Where  the  cause  is  heard  upon  bill  and  answer,  every  matter  set  up  in  the  answer, 
whether  reponsive  to  the  bill  or  of  pure  avoidance,  must  be  taken  as  true ;  and  this  is 
the  rule,  even  where  the  defendant  only  avers,  that  he  believes  and  hopes  to  be  able  to 
prove  such  facts  ;  for  by  not  replying1  the  complainant  has  prevented  the  defendant  the 
opportunity  of  proving  them.  BririckerhorT  v.  Brown,  7  Johns.  Ch.  Rep.  217.  Dale  v. 
M'Evers,  2  Cowen,  118;  Scott  v.  Clarkson,  2  Bibb,  277  ;  Jones  v.  Mason,  5  Rand.  577  ; 
Pierce  v.  West's  ex'rs,  1  Pet.  C.  C.  Rep.  351  ;  Kennedy  v.  Baylor,  1  Wash.  162 ;  Mills 
v.  Petiman,  1  Paige,  490;  Pickett  v.  Chilton,  5  Munf.  467. 

But  a  general  denial  of  all  fraud  in  the  execution  of  an  assignment,  was  held  upon  a 
hearing  on  bill  and  answer,  to  be  only  conclusive  evidence  of  that  fact  in  favour  of  the 
defendant,  unless  that  allegation  be  inconsistent  with  or  contradicted  by  some  other 
statement  or  admission  in  the  answer  ;  and  a  general  denial  of  a  fraud  against  credi- 
tors, is  not  sufficient,  if  it  appear,  upon  the  face  of  the  assignment,  that  its  legal  effect 
would  be,  to  delay,  hinder  or  defraud  creditors.  Cunningham  v.  Freeborn,  3  Paige,  564  ; 
S.  C.  on  appeal,  11  Wend.  251. 

It  would  seem,  also,  to  have  been  assumed  by  Chancellor  Kent,  that  where  a  case  is 
brought  to  a  hearing  upon  bill,  answer,  and  replication,  the  answer  must  be  taken  as 
true  in  every  particular.  Wiser  v.  Blachly,  1  Johns.  Ch.  Rep.  6C7.  But  Mr.  Hoffman 
very  properly  questions  the  correctness  of  the  rule  ;  (1  Hoff.  Ch.  Prac.  49.5  ;)  and  assumes 
the  same  ground  against  it,  which  is  hinted  at  by  Nelson,  J.,  in  Cunningham  v.  Free- 
born,  11  Wend.  251,  namely,  that  where  a  replication  is  filed,  an  opporlunity  is  given 
to  the  defendant  to  prove  his  answer,  which  by  not  filing  a  replication,  the  complainant 
prevents.  Soe  also,  in  support  of  this  view,  Simson  v.  Hart,  14  Johns.  63  ;  Johnson  v. 
Person,  Dev.  N.  C.  Rep.  364.  But  as  to  matters  which  are  responsive  to  the  bill,  (as  to 

»Eng.  Chan.  Reps.  vii.  540.  &Eng.  Chan.  Reps.  ix.  480. 
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other  evidence  is  to  be  admitted  unless  it  be  matter  of 
record  to  which  the  answer  refers,  and  is  provable  by  the 
record.(l)  The  evidence  of  a  single  witness  against  the 
oath  of  the  defendant  will  not  prevail  against  the  an- 
swer,(2)  nor  is  it  sufficient  evidence  for  a  decree,(3)  nor 
upon  such  evidence  will  the  Court  direct  a  trial  at  law,(4) 
but  if  the  denial  in  the  answer  is  not  clear,(5)  or  if  the 
evidence  of  the  witness  is  corroborated  by  circumstances, 
it  is  sufficient  to  support  an  equity,(6)  and  the  evidence 
will  prevail  against  the  answer.(7)[6]  Although  a  defen- 

(1)  Lord  Bacon's  Ordinances,  Beam.  Ord.  29  and  180. 

(2)  Lc  Neve  v.  Le  Neve,  3  Atk.  649.         (3)  Glynn  v.  Bank  of  England,  2  Ves.  42. 

(4)  Christ  College  in  Cambridge  v.  Widdrington,  2  Vern.  283. 

(5)  Le  Neve  v.  Le  Neve,  3  Atk.  649.         (6)  Janson  v.  Rany,  2  Atk.  140. 
(7)  Arnott  v.  Biscoe,  1  Ves.  97. 

which,  see  post,  272,  note  [/;],)  the  answer  is  conclusive.  Wakeman  v.  Grover,  4  Paige, 
23. 

If  a  replication  be  filed,  and  no  proof  taken,  the  answer  is  the  only  ground  for  a  decree ; 
and  if  the  complainant  cannot  sustain  his  case  by  it,  his  bill  must  be  dismissed.  Dunham 
v.  Gates,  1  Hoff.  Ch.  Rep.  185. 

[b]  Where  a  replication  is  put  in,  and  the  parties  proceed  to  a  hearing,  all  the  allega- 
tions of  the  answer,  which  are  responsive  to  the  bill,  shall  be  taken  as  true,  unless  they 
are  disproved  by  two  witnesses,  or  by  one  witness  with  corroborating  circumstances. 
Murray  v.  Blalchford,  1  Wend.  583  ;  Cunningham  v.  Freeborn,  3  Paige,  557  ;  Hagthorp 
v.  Hook's  Adm'rs,  1  Gill  &  Johns.  270 ;  Roberts  v.  Salisbury,  3  Gill  &  Johns.  425 ; 
Moffatt  v.  M'Dowall,  1  M'Cord's  Ch.  Rep.  434 ;  Hopkins  v.  Stump,  2  Har.  &  Johns. 
301;  Maupin  v.  Whiting,  1  Call,  224;  Blariton  v.  Bracket!,  5  Call,  232;  M'Caw  v. 
Blewit,  2  M'Cord's  Ch.  Rep.  102  ;  Leeds  v.  Marine  Ins.  Com.  2  Wheat.  380  ;  Stafford 
v.  Bryan,  1  Paige,  239  ;  S.  C.  3  Wend.  532  ;  Searcy  v.  Pannell,  Cook,  110;  Martin  v. 
Browning,  2  Hawks,  644 ;  Green  v.  Vaughan,  2  Blackf.  324  ;  Hart  v.  Ten  Eyck,  2 
Johns.  Ch.  Rep.  92;  Neilson  v.  Dickenson,  1  Desau.  134;  Clark  v.  Van  Reimsdyk,  9 
Cranch,  153;  Estep  v.  Watkins,  1  Bland,  488  ;  Smith  v.  Clark,  4  Paige,  23  ;  Patterson 
v.  Hobbs,  1  Litt.  275 ;  Greenland  v.  Brown,  1  Desau.  200  ;  M'Dowel  v.  Teasdale,  1 
Desau.  459  ;  Hughes  v.  Blake,  6  Wheat.  468  ;  Lee  v.  Vaughan,  1  Bibb,  235;  Watkins 
v.  Stockett,  6  Har.  &  Johns.  435 ;  Norwood  v.  Norwood,  2  Har.  &  Johns.  328 ;  Lenox 
v.  Prout,  3  Wheat.  527 ;  Alexander  v.  Wallace,  10  Yerg.  105;  Pierson  v.Catlin,  3  Ver- 
mont, 272  ;  Bates  v.  Murphy,  2  Stew.  &  Porter,  161 ;  Smith  v.  Rogers,  1  Stew.  &  Porter, 
317;  Vermonet  v.  Delaire,  2  Desau.  323  ;  Pictori's  Adm'r  v.  Graham,  2  Desau.  593; 
Woodcock  v.  Bennet,  1  Cowen,  711  ;  Clason  v.  Morris,  10  Johns.  525  ;  Swift  v.  Dean,  6 
Johns.  522  ;  Briggs  v.  Penniman,  8  Cowen,  393  ;  Rinngold  v.  Rinngold,  1  Har.  &  Gill, 
81  ;  Salter  v.  Speir,  Tayl.  N.  C.  Rep.  318 ;  Wurren  v.  Cooper,  1  C.  P.  Coop.  174 ;  S.  C. 
8  Sim.  599,  (11  Eng.  Chan.  Rep.  594;)  Pettit  v.  Candler,  3  \Vrnd.fil8;  Dunham  v. 
Gates,  1  Hoff.  Ch.  Rep.  188;  Russell  v.  Clark's  ex'rs,  7  Cranch,  92;  Sullivan  v.  Bates, 
1  Lift.  42;  Hawkins  v.  Embry,  3  Monroe,  225;  Purcell  v.  Puree!!,  4  Hen.  &  Munf. 
507  ;  Zvlstra  v.  Keith,  2  Desau.  140  ;  Hcffher  v.  Miller,  2  Munf.  43  ;  Roberts  v.  Salis- 
bury, 3  Gill  £,  Johns.  425  ;  Union  Bank  of  Georgetown  v.  Ge;iry,  5  Peters,  99  ;  Columbia 
Bank  v.  Rlack,  2  M'Cord's  Ch.  Rep.  344;  Clark  v.  Hunt,  3  J.  J.  Marsh.  5HO-;  Young  v. 
Hopkins,  6  Monroe,  22;  M'Neil  v.  M;igee,  5  Mason,  244;  Forsyth  v.  Clark,  3  Wend. 
037  ;  Dunham  v.  Jackson,  6  Wend.  22;  Turner  v.  Holman,  5  Monroe,  410. 

But  if  the  answer  be  not  responsive,  but  sets  up  affirmative  allegations,  in  opposition 
to  or  in  avoidance  of  the  plaintiff's  demand,  the  answer  is  no  evidence,  and  the  defen- 
dant is  as  much  bound  to  establish  such  facts,  by  independent  tes:imony,  as  the  plaintiff 
is,  to  sustain  his  bill.  Wakeman  v.  Grover,  4  Paige,  23;  Lucas  v.  Bank  of  Darien,  2 
Stew.  2*0;  M'Daniels  v.  Barnutn,  5  Vermont,  27!);  Molt  v.  Harrington,  12  Vermont, 
199;  New  Enfflarid  Hank  v.  Lewis,  8  Pick.  113;  Gordon  v.  Sims,  2  M'Cord's  Ch.  Rep. 
156  ;  Hart  v.  Ten  Eyck,  2  Johns.  Ch.  Rep.  89  ;  Purcell  v  Purcell,  4  Hen.  &  Munf.  51 1  ; 
Chinowiih's  Heirs  v"  Williamson,  2  Bibb,  38  :  Paynes  v,  Coles,  1  Munf.  373  ;  Hagthorp 


ANSWER.  272 


dant  whose  answer  has  been  replied  to,  cannot  read  it  in 
support  of  his  defence,  yet  the  Court  often  gives  credit  to 
a  party's  answer  so  as  to  make  it  the  foundation  of  an 
inquiry,(l)  and  the  defendant  is  ^entitled  to  read  [  *:273  ] 
his  answer  on  the  question  of  costs. (2)  It  appears  that 
a  defendant  is  bound  by  an  admission  in  his  answer, 
although  upon  investigation,  such  admission  appears  to 
have  been  incorrectly  made ;  thus  a  defendant  having 
admitted  by  his  answer  to  have  made  a  profit  of  20,000/. 
the  plaintiff  insisted  on  going  into  the  account  before  the 
Master.  The  Master  found  that  instead  of  20,000/.  being 
due  from  the  defendant,  there  was  a  balance  of  upwards  of 
60,000/.  due  to  him  ;  upon  exceptions  the  Court  said  that 
though  the  plaintiff  was  entitled  to  open  the  account  to 

(1)  Le  Neve  v.  Le  Neve,  1  Ves.  69. 

(2)  Vancouver  v.  Bliss,  11  Ves.  458.    Howel  v.  George,  1  Madd.  13. 

v.  Hook's  Adm'r,  I  Gill  &  Johns.  272  ;  Alexander  v.  Wallace,  10  Yerg.  105 ;  Cocke  v. 
Trotter,  10  Yerg.  213  ;  Johnson  v.  Person,  Dev.364  ;  O'Brien  v.  Elliott,  15  Maine,  125  ; 
Boone  v.  Ex'r  of  Durand,  1  Desau.  588;  Beckworth  v.  Butler,  1  Wash.  224;  Lampton 
v.  Lampton's  Ex'rs,  6  Monroe,  620. 

Nor  is  it  necessary  that  there  should  be  two  witnesses,  or  one  witness,  with  corro- 
borating circumstances,  where  the  answer  is  sworn  to  by  a  defendant  who  has  no  personal 
knowledge,  in  relation  to  the  facts,  or  where  it  asserts  a  fact,  that  is  not  and  cannot  be 
within  his  own  knowledge,  or  where  the  defendant  only  denies  a  fact  charged  in  the  bill, 
according  to  the  best  of  his  knowledge  and  belief,  or  inferentially  merely,  or  where  he 
refers  to  facts  not  within  his  own  knowledge,  and  where  he  gives  no  satisfactory  reasons 
for  being  supposed  in  possession  of  such  knowledge  of  the  facts  denied,  as  would  justify 
an  answer  in  the  negative,  no  matter  how  strong  or  positive  his  denial  may  be.  The 
answer  of  a  defendant,  under  these  circumstances,  is  not  evidence  against  the  facts 
alleged  in  the  bill ;  its  only  effect  is  to  put  the  complainant  to  the  necessity  of  proving 
them.  Boone  v.  Ex'r  of  Durand,  1  Desau.  588;  Norwood  v.  Norwood,  2  Har.  «fe  Johns. 
328;  Hopkins  v.  Stump,  2  Har.  &  Johns.  304 ;  Lawrence  v.  Lawrence,  4  Bibb,  358; 
Drury  v.  Conner,  6  Har.  &  Johns.  288 ;  Pennington  v.  Gittings,  2  Gill  &  Johns.  208 ; 
Hunt  v.  Rousmaniere's  Adm'r,  3  Mason,  294 ;  Combs  v.  Boswell,  1  Dana,  474 ;  Knicker- 
backer  v.  Harris,  1  Paige,  209  ;  Copeland  v.  Thomas,  9  Pick.  73 ;  Waters  v.  Creagh,  4 
Stew.  &  Porter,  410;  Wilkins  v.  Woodfin,  5  Munf.  183  ;  Williamson  v.  M'Connell,  4 
Dana,  454  ;  Brown  v.  Brown,  10  Yerg.  84  ;  Harlan  v.  Wingate's  Adm'r,  2  J.  J.  Marsh. 
138  ;  CarneaPs  Heirs  v.  Day,  Litt.  Sel.  Gas.  492. 

So,  also,  if  the  answer  be  evasive,  so  as  not  to  amount  to  a  positive  denial,  it  is  not 
conclusive,  unless  rebutted  by  two  witnesses.  Wilkins  v.  Woodfin,  5  Munf.  183; 
M'Carnpbell  v.  Gill,  4  Monroe,  90  ;  Sallee  v.  Duncan,  7  Monroe,  383 ;  Hutchinson's 
Adm'r  v.  Sinclair,  7  Monroe,  293  ;  Neel  v.  Ogden,  5  Monroe,  362. 

It  does  not  follow,  however,  that  the  Court  is  bound  to  believe  the  answer  in  opposi- 
tion to  one  witness,  merely  because  it  is  responsive  and  positive.  There  may  be  evi- 
dence, arising  from  circumstances,  stronger  than  the  testimony  of  any  single  witness.  If 
there  are  circumstances  which  strengthen  the  witness,  and  entitle  him  to  greater  cre- 
dit, this  forms  an  exception.  So,  also,  the  answer  may  refute  itself,  or  may  contain 
circumstances  corroborative  of  the  complainant's  proof,  so  as  to  overcome  itself,  when 
taken  in  connection  with  that  proof.  Sturtevant  v.  Waterbury,  1  Edw.  442;  Brown  v. 
Brown,  10  Yerg.  84;  Dunham  v.  Gates,  1  Iloff.  Ch.  Rep.  188;  Pierson  v.  Catlin,  3 
Vermont,  272  ;  Cunningham  v.  Freeborn,  3  Paige,  564  ;  S.  C.  on  appeal,  11  Wend.  251. 

The  rules  above  laid  down,  do  not,  of  course,  apply  to  the  answer  of  an  infant ;  inas- 
much as  he  is  not  compcllable  to  answer  under  oath.  Bulkley  v.  Van  Wyck,  5  Paige, 
536.  Nor  to  cases  where  an  answer  under  oath  is  waived.  Burdett  v.  Gale,  4  Paige, 
504. 
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seek  to  charge  the  defendant  with  more  than  20,000/.,  yet 
that  the  decree  was  made  on  the  footing  of  that  sum  being 
due  to  him,  and  no  evidence  could  be  adduced  by  the 
defendant  to  contradict  his  answer.(l)  A  defendant  was 
held  to  the  offer  contained  in  his  answer,  although  the  cir- 
cumstances of  the  case  were  varied  from  what  they  were 
at  the  time  when  the  answer  was  put  in. (2)  Affidavits 
of  collateral  circumstances  were  admitted  to  be  read  after 
answer  in  support  of  a  motion  to  pay  purchase  money  into 
court.(3)  The  defendant  by  his  answer  cannot  affect 
the  rights  of  other  parties,(4)  and  as  a  general  rule  the 
answer  of  one  defendant  cannot  be  read  either  for  or 
against  co-defendants; [a]  but  in  some  special  cases  the 
answer  of  one  defendant  may  be  read  against  the  other.(5) 
An  answer  admitting  the  execution  of  an  instrument  and 

O 

craving  leave  to  refer  to  it  when  produced,  is  not  a  ground 
to  move  for  the  production,  the  defendant  not  admitting 
that  it  is  in  his  possession  or  power.(6) 

[  *274  ]  *TO  TAKE  THE  EXAMINATION  OF  A  DEFENDANT  AFTER 
A  THIRD  ANSWER  REPORTED  INSUFFICIENT. 

After  a  third  answer  has  been  reported  insufficient  it  is 
a  motion  as  of  course,  that  the  defendant  may  be  exa- 
mined upon  interrogatories,  and  stand  committed  ;[a]  the 
order  directs  the  defendant  to  attend  personally  before  the 
Master,  and  to  be  examined  upon  the  interrogatories  exhi- 
bited by  the  plaintiff,  and  the  Master  is  to  be  at  liberty 
to  repeat  the  interrogatories,  or  any  of  them,  to  the  defen- 
dant as  he  may  think  fit.  The  interrogatories  are  settled 
by  the  Master,  and  the  defendant  must  be  personally  exa- 
mined before  him  on  such  interrogatories,  and  cannot  put 
in  a  written  examination,  but  he  may  prepare  a  written 
answer  to  each  interrogatory,  and  attend  with  the  same 
before  the  Master ;  and  if  the  Master,  upon  comparing 

(1)  East  India  Company  v.  Kcighley,  4  Madd.  16. 

(2)  Holford  v.  Burncll,  1  Ves.  1  !>.  (3)  Bradshaw  v.  Bradshaw,  2  Mer.  492. 
(4)  Southcot  v.  Watson,  3  Atk.  232.  (5)  Anon.  1  P.  VV.  300. 

(6)  Darwin  v.  Clarke,  8  Ves.  158. 

[a]  Webb  v.  Poll,  3  Paige,  368  ;  2  Dan.  Ch.  Prac.  403. 

[a]  The  practice  in  Nino  York,  upon  a  third  answer  reported  insufficient,  is,  in  the 
main,  the  same  as  that  laid  down  in  the  text,  excepting  that  an  attachment  issues  ;  upon 
which  the  defendant  is  required  to  appear  before  a  Master,  and  answer  interrogatories. 
1  Hoff.  Ch.  Prac.  253—255. 


ANSWER.  274 


the  answer  with  the  interrogatory,  thinks  it  unsatisfactory, 
he  supplies  the  defect  by  personal  examination.  It  appears 
counsel  may  attend  on  behalf  of  the  defendant  on  his  exa- 
mination. The  defendant  is  not  required  to  give  notice 
when  he  will  be  under  examination,  nor  is  the  plaintiff 
allowed  to  be  present  at  such  examination.  The  defen- 
dant is  not  entitled  to  be  released  from  custody  until  the 
plaintiff  has  seen  the  examination ;  he  then  must  apply 
upon  notice,  for  his  discharge,  to  which  he  will  be  entitled, 
unless  his  examination  is  insufficient,  upon  payment  of 
costs,  charges,  and  expenses  occasioned  by  his  insufficient 
answers.(l) 

(1)  Farquharson  v.  Balfour,  Turn.  184. 
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CHAPTER  XIX. 

\ 

DISCLAIMER. 

WHEN  the  defendant  disclaims  all  right,  title,  or  interest 
to  the  matter  in  demand  by  the  plaintiff's  bill,  or  by  any 
part  of  it,  he  puts  in  a  disclaimer.  A  disclaimer  can 
scarcely  be  put  in  alone,  and  is  in  practice  accompanied 
by  an  answer.(l)  The  disclaimer  is  filed  by  the  defend- 
ant's clerk  in  court  in  the  same  way  as  an  answer.  A  dis- 
claimer being  accompanied  with  an  answer,  is  put  in  upon 
oath;  it  must  also  be  signed  by  the  defendant,  and  in  no 
case  can  such  signature  be  waived  with  propriety,  since 
no  record  will  be  received  without  signature,  which  tends 
to  prejudice  the  rights  of  the  defendant. 

If  a  party  has  disclaimed  in  ignorance  of  his  rights,  and 
afterwards  discovers  the  same,  he  may  apply  to  the  Court, 
to  get  rid  of  the  effect  of  the  disclaimer  upon  a  distinct 
application,  supported  by  affidavit,  establishing  a  special 
case.(2) 

A  defendant  cannot  by  a  disclaimer  deprive  the  plain- 
tiff of  his  right  of  requiring  a  full  answer  from  him,  unless 
it  is  evident  that  the  defendant  ought  not  after  such  dis- 
claimer to  be  retained  as  a  party  to  the  suit.(3)[a] 

(1)  Mitf.  PI.  253.  (2)  Sidden  v.  Lediard,*  1  R.  &  M.  110. 

(3)  Glassington  v.  Thwaites,b  2  Russ.  458. 

[a]  It  may  be  laid  down,  as  a  general  rule,  that,  in  no  case,  can  a  party  get  rid  of  his 
liability  to  answer  a  suit,  by  a  mere  disclaimer,  if  his  answer  may,  properly,  under  all 
the  circumstances,  be  required.  Thus,  for  example,  if  his  disclaimer  do  not  show,  that 
he  is  under  no  liability  in  respect  to  the  matters  of  the  bill,  it  will  be  bad.  As,  if  the 
bill  allege  some  other  facts,  as,  that  the  defendant  has  mixed  himself  up  with  the  whole 
transaction,  and  has,  by  his  personal  conduct,  made  it  necessary  that  the  bill  should  be 
filed,  a  mere  disclaimer  will  not  entitle  him  to  be  dismissed  from  further  answering  to 
the  suit;  for,  under  such  circumstances,  justice  might  not  be  done  to  the  other  party. 
Graham  v.  Coape,  9  Sim.  105i ;  S.  C.  3  Myl.  &  Cr.  638;  Story's  Eq.  PI.  642—644. 

For  form  of  disclaimer,  see  Eq.  Draftsm,  451 ;  2  Grant's  Ch.  Pr.  480, 481. 

aEng.  Chan.  Reps,  iv,  345.  bEng.  Chan.  Reps.  iii.  197. 


276 


CHAPTER  XX. 

ADVISING  ON  SUFFICIENCY  AND  AS  TO  EVIDENCE. 

ON  the  coming  in  of  the  answer  of  the  defendant  it  is 
usual  in  all  cases  of  difficulty  to  lay  a  copy  of  the  bill  and 
answer  before  counsel,  to  advise  as  to  the  sufficiency  of 
the  answer,  and  as  to  the  necessity  of  going  into  evidence, 
and  generally  on  the  suit.  If  the  answer  admits  the  plain- 
tiff's case,  and  the  defendant  is  capable  of  using  the  ad- 
mission, it  is  not  necessary  to  reply  to  it,[a]  and  the  cause 
is  then  set  down  to  be  heard  upon  bill  and  answer.(l)  If 
the  answer  is  insufficient,  the  counsel  draws  exceptions  to 
it.  If  the  bill  requires  ame'ndment,  the  counsel  amends 
the  same  accordingly.  If,  however,  the  answer  is  suffi- 
cient, and  the  bill  does  not  require  to  be  amended,  but  the 
answer  does  not  admit  the  allegations  in  the  bill,  it  must 
be  replied  to,  by  which  step  the  defendant  is  put  to  the 
proof  of  the  facts  therein  stated  by  the  evidence  of  wit- 
nesses. The  course  of  proceeding  in  each  of  these  cases 
will  be  considered  in  their  order. 

(1)  See  Lord  Coventry's  Orders,  2  Beam.  Ori  70. 

[a]  See  ante,  272,  note  [a].  u 
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CHAPTER  XXI. 

INSUFFICIENCY  OF  AN  ANSWER. 

Where  answer  considered  insufficient,  278.  Exceptions  for  insufficiency,  279.  When 
plaintiff  cannot  except,  280.  Time  allowed  to  except,  280.  How  exceptions  are 
prepared  and  proceeded  with,  281.  Submission  to  answer  exceptions,  282.  Refer- 
ence of  exceptions,  282.  Exceptions  to  a  second  or  third  answer,  285.  Exceptions 
to  further  answer  after  report  of  insufficiency  and  bill  has  been  amended,  285.  When 
an  answer  is  to  be  deemed  sufficient,  286.  Exceptions  to  Master's  report  of  insuffi- 
ciency, 288.  Costs  of  exceptions,  290. 

AN  insufficient  answer  is  no  answer.(l)  If  a  defen- 
dant submits  to  answer,  he  is  bound  to  give  a  full  and 
sufficient  disclosure  to  the  questions  asked  by  the  plain- 
tiff's bill,  and  he  cannot  by  an  answer  refuse  a  disco- 
very.(2)[a]  Thus,  if  a  purchaser  for  valuable  considera- 
tion submit  to  answer,  he  must  answer  fully.(3)  Neither 
can  the  defendant  resist  a  disclosure  by  production  of 
letters,  &c.,  set  forth  in  the  schedule  to  his  answer  as  in 
his  possession. (4)  Nor  can  a  defendant  by  disclaimer 

(1)  Gregor  v.  Lord  Arundel,  8  Ves.  87.        (2)  Somerville  v.  Mackay,  16  Ves.  382. 
(3)  Ovey  v.  Leighton,*  2  S.  &  S.  234.  (4)  Taylor  v.  Milner,  11  Ves.  41. 

[a]  This  is  the  general  rule.  Davis  v.  Mapes,  2  Paige,  105;  Cuyler  v.  Bogert,  3 
Paige,  186;  Hagthorp  v.  Hook,  1  Gill  &  Johns.  272;  Tradesmen's  Bank  v.  Hyatt,  2 
Edw.  195  ;  Corbett  v.  Hawkins,  1  You.  &  Jerv.  425 ;  Ogden  v.  Ogden,  1  Bland,  288. 
But,  to  this  rule,  there  are  some  exceptions,  among  which  may  be  stated  to  be,  the  objec- 
tion, that  the  discovery  would  make  the  defendant  liable  to  a  penalty  or  forfeiture,  or 
have  a  tendency  thereto ;  (Slowman  v.  Kelly,  3  You.  &  Coll.  673 ;  Northrop  v.  Hatch,  6 
Conn.  361 ;  Skinner  v.  Judson,  8  Conn.  528;  Livingston  v.  Tompkins,  4  Johns.  Ch. 
Rep.  432;  Alterbury  v.  Knox,  8  Dana,  284;  Wolf  v.  Wolf's  ex'r,  2  Har.  &  Gill,  382; 
Livingston  v.  Harris,  3  Paige,  528 ;  M'Intyre  v.  Mancius,  16  Johns.  592;)  or  would 
subject  him  to  an  indictment  or  criminal  prosecution ;  (Leggett  v.  Postley,  2  Paige, 
599;  Patterson  v.  Patterson,  1  Hayw.  168;  Butler  v.  Catling,  1  Root,  310;  Leigh  v. 
Everhart,  4  Monroe,  381 ;)  unless  the  forfeiture,  in  the  one  case,  be  waived,  or  barred 
by  the  statute  of  limitations.  Skinner  v.  Judson,  8  Conn.  5^8;  Contra,  Northrop  v. 
Hatch,  6  Conn.  361 ;  or  unless,  in  either  case,  by  statute,  the  discovery  be  required. 
So,  an  answer  cannot  be  required,  if  it  would  involve  the  party  in  a  breach  of  professional 
confidence,  as  counsel,  solicitor  or  attorney  (as  to  which,  see  Desborough  v.  Rawlins,  3 
Myl.  &  Cr.  515  ;)  or  if  the  discovery  would  be  immaterial ;  or  if  it  would  compel  him 
to  discover  matters  not  applicable  to  the  plaintiff's  title,  but  solely  applicable  to  his  own 
title.  Phillips  v.  Prevosl,  4  Johns.  Ch.  Rep.  205,  and  cases  there  cited  ;  Story's  Eq.  Pi. 
466,  467  ;  Hare  on  Disc.  247  ;  2  Dan.  Ch.  Pr.  45.  248 ;  Bank  of  Utica  v.  Messereau,  7 
Paige,  519,  520. 

But  a  party  may  accompany  an  admission  or  denial  with  explanations  by  way  of 
avoidance,  and  if  the  complainant  require  further  information  he  must  get  it  through  the 
interrogatories,  or  charging  part  of  the  bill.  Whitney  v.  Belden,  1  Edw.  486. 

»Eng.  Chan.  Reps.  i.  433. 
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deprive  the  plaintiff  of  his  right  of  requiring  a  full  answer 
from  him,  unless  it  is  evident  that  the  defendant  ought  not 
after  such  disclaimer  to  be  retained  as  a  party  to  the 
suit.(l)[6] 

The  Court  has  on  several  occasions  expressed  itself 
very  strongly  against  an  evasive  answer.[c]  In  Thomas 
v.  Lethbridge,(2)  the  Court  declared,  that  an  answer 
clearly  evasive  *on  the  face  of  it,  and  no  reason  [  *278  ] 
assigned,  should  be  considered  in  future  a  contempt.  And 
in  Smith  v.  Serle,(3)  the  Court  seemed  inclined  to  take  an 
evasive  answer  off  the  file.  Where  the  general  traverse 

(1)  Glassington  v.  Thwaites,*  2  Russ.  458.  (2)  9  Ves.  463. 

(3)  ]4  Ves.  415. 

[b]  Ante,  275,  note  [a]. 

[c]  No  particular  form  of  words  is  necessary  in  an  answer  ;  it  is  sufficient  if  it  be  not 
evasive,  and  if  the  substance  be  preserved.     Utica  Insurance  Co.  v.  Lynch,  3  Paige,  210  ; 
Story's  Eq.  PI.  653,  654. 

The  answer  should,  in  general,  also,  be  full,  to  all  the  interrogatories,  founded  on  the 
matters  charged  in  the  bill,  unless,  indeed,  they  be  clearly  immaterial.  And  one  test  of 
materiality  is,  to  ascertain,  whether,  if  the  defendant  should  answer  in  the  affirmative, 
the  admission  would  be  of  any  use  to  the  plaintiff  in  the  cause,  either  to  assist  his 
equity,  or  to  advance  his  claim  to  relief.  If  so,  it  must  be  answered,  for  it  is  material ; 
if  not,  it  is  immaterial,  and  need  not  be  answered.  Story's  Eq.  PI.  655,  656,  and  notes. 

The  defendant,  however,  is  not  bound  to  answer  an  interrogatory,  unless  it  be  founded 
upon  some  charge  in  the  bill;  and  where  a  fact  is  stated  by  way  of  recital,  merely, 
without  any  interrogatory  calling  for  an  answer  as  to  such  fact,  the  defendant  is  not  bound, 
either  to  admit  or  deny  the  same.  It  is  sufficient,  however,  if  an  interrogatory  be  founded 
upon  a  statement  in  the  bill,  though  it  be  inserted  therein,  merely  as  evidence,  in  sup- 
port of  the  main  charges.  Mechanics'  Bank  v.  Levy,  3  Paige,  606. 

Where  there  is  a  general  denial  in  the  defendant's  answer,  which  is  clear  and  distinct, 
any  ambiguity  or  apparent  evasion,  in  a  particular  part,  will  not  vitiate  or  destroy  other 
parts :  the  whole  answer  is  to  be  taken  together,  and  if  any  particular  part  be  ambiguous, 
it  ought  to  be  construed  so  as  to  compare  with  the  general  denial.  Smith  v.  Fisher,  2 
Desau.  275. 

To  so  much  of  the  bill,  as  is  material  and  necessary  for  the  defendant  to  answer, 
he  must  reply,  directly,  without  evasion,  and  not  by  way  of  negative  pregnant.  An 
averment,  in  a  plea  or  answer,  "  that  a  full  and  fair  consideration  was  paid,"  is  insuffi- 
cient :  the  defendant  must  state  what  he  has  paid,  or  in  what  the  consideration  consisted ; 
in  order  that  the  Court  may  judge  whether  the  consideration  was  valuable.  High  v. 
Batte,  10  Yerg.  385. 

To  a  bill  for  relief  against  a  former  decree,  on  the  ground  of  fraud,  an  answer  denying 
the  fraud,  generally,  is  insufficient :  it  should  reply  to  the  allegations,  specifically. 
So,  to  a  bill  for  discovery  of  assets  and  relief,  an  answer,  controverting  the  claim,  with- 
out answering  as  to  assets,  is  insufficient.  Carneal  v.  Wilson,  3  Litt.  80.  Pettit  v. 
Candler,  3  Wend.  618. 

A  denial,  by  a  defendant,  who  is  an  executor,  that  his  testator  gave  authority  to  A., 
to  draw  a  bill  of  exchange,  is  not  such  answer  to  an  averment  of  such  authority,  as  will 
deprive  the  complainant  of  his  remedy,  unless  the  defendant  also  deny  the  subsequent 
assent  of  liis  testator  to  the  drawing  of  such  bill;  for  a  subsequent  assent  is  equivalent 
to  an  original  authority.  Clark's  ex'rs  v.  Van  Pimsdyk,  9  Cranch,  153. 

A  purchaser,  claiming  to  be  a  bona  fide  purchaser,  must  deny  notice,  positively, 
though  it  be  not  charged  ;  and  he  must  deny  fully  and  in  the  most  precise  terms,  every 
circumstance  from  which  notice  could  be  inferred.  Denning  v.  Smith,  3  Johns.  Ch. 
Rep.  345. 
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is  omitted  at  the  end  of  the  answer,  yet  the  answer  is 
good,  and  not  to  be  suppressed  as  improper.(l) 

An  answer  is  insufficient  if  it  does  not  cover  the  whole 
of  the  bill.  It  is  insufficient  if  it  is  argumentative,  and 
does  not  contain  positive  averments.(2)[a]  It  is  also 
insufficient  if  it  does  not  answer  specifically  and  precisely 
whatever  is  specifically  charged  in  the  bill ;  and  a  general 
answer,  even  where  it  includes  all  the  particular  charges, 
is  insufficient,  as  where  sums  are  specifically  charged  in 
the  bill  to  have  been  received  by  the  defendant,  if  he  does 
not  answer  specifically  to  them,  but  only  refers  to  a  sche- 
dule of  all  sums  received,  the  answer  is  insufficient.(S) 
Also  where  the  bill  asked  whether  on  the  marriage  of  W. 
a  settlement  of  part  of  the  property  of  M.  was  not  executed  ; 
an  answer  that  no  settlement  of  any  property  was  exe- 
cuted at  the  marriage  of  W.  was  held  insufficient.(4) 
But  where  a  defendant  has  answered  all  the  circumstances 
respecting  his  own  interests,  he  will  not  be  compelled  to 
answer  the  further  circumstances  in  the  bill.(5)[6] 

An  answer  to  a  matter  charged  as  the  defendant's  own 
fact,  must  be  direct,[c]  without  saying,  it  is  to  his  remem- 

(1)  Anon.  2  P.  W.  86. 

(2)  Faulder  v.  Stuart,  11  Ves.  296.  (3)  Hepburn  v.  Durand,  1  Bro.  C.  C.  503. 
(4)  Wharton  v.  Wharton,*  1  S.  &  S.  235.    (5)  Neuman  v.  Godfrey,  2  Bro.  C.  C.  332. 

[a]  Story's  Eq.  PI.  656. 

[b]  See,  ante,  277,  note  [c]. 

[c]  Where  matters  charged  in  the  bill  as  the  acts  of  the  defendant  himself,  are  of  such 
a  nature,  that  he  can  be  presumed  to  recollect  them,  if  they  ever  took  place,  a  positive 
answer  is  in  general  required.    Hall  v.  Wood,  1  Paige,  404  ;  Sloan  v.  Little,  3  Paige, 
103  ;  Utica  Insurance  Co.  v.  Lynch,  3  Paige,  210 ;  Pierson  v.  Meaux,  3  A.  K.  Marsh,  6. 
But  as  to  facts  not  within  his  knowledge,  he  must  answer  as  to  his  information  and 
belief,  and  not  as  to  his  information  or  hearsay  merely,  without  stating  his  belief,  the 
one  way  or  the  other.     Woods  v.  Morrell,  1  Johns.  Ch.  Rep.  103.     But  if  the  defendant 
never  heard  of  or  knew  the  facts  charged,  except  as  they  are  stated  in  the  bill,  he  is  not 
bound  to  admit  or  deny  them,  or  to  express  any  belief,  the  one  way  or  the  other.     Sloan 
v.  Little,  3  Paige,  103  ;  Davis  v.  Mapes,  2  Paige,  105. 

It  is  not,  however,  sufficient  to  answer  to  certain  specific  charges  in  the  bill,  "  that 
they  may  be  true,  &c.,  but  that  the  defendant  has  no  knowledge  of,  but  is  a  stranger  to 
the  foregoing  facts,  and  leaves  the  plaintiff  to  prove  the  same."  Nor  is  it  sufficient  to 
say,  that  "  the  defendant  has  not  any  knowledge  of  the  foregoing  matters,  but  from  the 
statement  thereof  in  the  bill ;"  but  the  defendant  should  answer  as  to  his  information  and 
belief,  and  admit  or  deny  any  information  dehors  the  bill ;  as  that  he  had  no  information, 
or  is  utterly  and  entirely  ignorant,  except  from  the  bill.  Smith  v.  Lasher,  5  Johns.  Ch. 
Rep.  247.  In  which  case,  he  is  not  bound  to  declare  his  belief;  it  is  only  when  he  states 
a  fact,  upon  information  or  hearsay,  that  he  is  required  to  state  his  belief  or  unbelief. 
Morris  v.  Parker,  3  Johns.  Ch.  Rep.  21)7. 

A  defendant  must  answer  as  1<>  knowledge  and  information  ;  knowledge  alone,  will 
not  be  sufficient.  Tradesmen's  Bank  v.  Hyatt,  2  Edw.  195. 

As  to  matters,  which  are  not  alleged  to  be  the  defendant's  own  acts,  or  to  be  within 
his  personal  knowledge,  it  is  sufficient,  if  the  defendant  deny  the  facts  charged  upon  his 
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brance,  or  as  he  believeth,  if  it  be  laid  as  done,  within 
seven  years  before  ;[cT]  if  the  defendant  deny  the  fact  he 
must  traverse  it  directly ;  and  not  by  way  of  negative  preg- 
nant ;  as,  if  a  fact  be  laid  to  be  done  with  divers  circum- 
stances, the  defendant  may  not  traverse  it  literally,  as  it  is 
laid  in  *the  bill,  but  must  traverse  the  point  of  [  *279  ] 
substance  :  so,  if  he  be  charged  with  the  receipt  of  100/., 
he  must  traverse  that  he  hath  not  received  100/.,  nor  any 
part  thereof;  and  if  he  have  received  part,  he  must  set 
forth  what  part. (!)[«] 

And  an  answer  as  to  matters  to  which  the  defendant 
was  not  alleged  to  be  privy,  that  they  might  be  true  for 
any  thing  he  knew  to  the  contrary,  followed  by  an  aver- 
ment that  he  was  a  stranger  to,  and  could  not  form  any 
belief  as  to  them,  is  sufficient.(2)[6] 

EXCEPTIONS  FOR  THE  INSUFFICIENCY  OF  AN  ANSWER. 

The  plaintiff's  solicitor,  as  soon  as  he  conveniently  can 
after  the  answer  of  the  defendant  has  been  filed,  should, 
in  cases  of  difficulty,  lay  a  copy  of  the  bill,  (including  the 
interrogating  part,)  and  a  copy  of  the  answer  before  his 
counsel,  to  advise  whether  the  defendant  has  or  has  not 
sufficiently  answered  the  bill.  If  the  counsel  be  of  opinion 
that  the  answer  is  insufficient,  he  draws  exceptions,  setting 
forth  in  what  parts  he  considers  it  insufficient.  There 

(1)  Lord  Bacon's  63d  Ordinance,  Beam.'Ord.  28, 

(2)  Amherst  v.  King,'  2  S.  &  S.  183. 

belief  only  ;  but  he  must  so  frame  his  averments,  that  the  complainant  can  put  the  facts 
in  issue,  by  a  replication.  Bolton  v.  Gardner,  3  Paige,  273. 

[d]  It  was  with  a  view  to  meet  the  difficulty  as  to  partial  admissions, — and  denials,  of 
every  shade  and  character, — some  delivered  in  terms  of  uncertainty, — some  mixed  up 
with  explanatory  or  qualifying  circumstances, — and  some  very  loose  in  their  language 
and  import,  that  Lord  Clarendon's  order,  here  referred  to,  was  made,  declaring,  that  an 
answer  to  a  matter  charged  as  a  defendant's  own  act,  must  regularly  be,  without  saying, 
"  to  his  remembrance,"  or,  "  as  he  believeth,"  if  it  be  laid  to  be  done  within  seven  years 
before  ;  unless  the  Court,  upon  exception  taken,  shall  find  special  cause  to  dispense  with 
so  positive  an  answer.  Story's  Eq.  PI.  656;  Gresl.  Ev.  21 ;  Beames'sOrd.  179.  28,  29. 
In  referen-e  to  this  order,  it  has  been  held,  that  whenever  the  facts  are  charged,  in  the 
bill,  as  being  the  acts  of  the  defendant,  or  within  his  own  personal  knowledge,  he  is 
bound  to  admit  or  deny  the  facts  charged,  either  positively  or  according  to  his  belief, 
whether  they  occurred  within  seven  years,  or  at  a  greater  distance  of  lime.  Sloan  v. 
Little,  3  Paige,  103.  116. 

[a]  Sec  ante,  277,  note  [c], 

[6J  See  ante,  278,  note  [cj. 
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must  be  separate  sets  of  exceptions  to  each  separate 
answer. 

In  deciding  as  to  excepting  to  an  answer  the  following 
considerations  should  be  attended  to.  1st.  Whether  there 
is  sufficient  ground  to  except  to  the  answer  for  insuffi- 
ciency, the  leading  principles  regulating  which  have  been 
already  considered.  2dly,  Whether  the  plaintiff  is  gene- 
rally in  a  situation  to  except.  3dly,  Whether  he  is  within 
the  time  allowed  for  that  purpose. 

The  plaintiff  may  be  prevented  from  excepting,  1st, 
from  the  nature  of  the  answer,  as  in  the  instance  of  an 
answer  filed  on  behalf  of  an  infant,  which  cannot  be 
excepted  to  ;(l)[c]  neither  can  a  plaintiff,  not  having 
[  *280  ]  excepted  to  the  original  *bill,  take  an  exception 
to  an  answer  to  an  amended  bill,  upon  a  principle  which 
would  have  applied  equally  to  the  answer  to  the  original 
bill.(2)[a]  2dly,  From  the  answer  being  coupled  with  a 
plea,  in  which  case  the  plaintiff  cannot  except  to  the 
answer  till  the  plea  is  argued  and  an  order  obtained  that 
it  shall  stand  for  an  answer  with  liberty  to  except.(3)[6] 
The  effect  of  taking  exceptions  pending  a  demurrer  to  dis- 
covery, is  to  admit  the  demurrer.[cj  3dly,  When  the 


(1)  Lucas  v.  Lucas,  13  Ves.  274.   Copeland  v.  Wheeler,  4  Bro.  C.  C.  256. 

(2)  Ovey  v.  Leighton,*  2  S.  &  S.  234.        (3)  Darnel  v.  Rcyny,  1  Vern.  344. 

[c]  Leggett  v.  Sellon,  3  Paige,  84.  The  reason  of  this  rule  is,  that  the  answer  need 
not  be  under  oath,  and  its  admissions  or  denials  cannot  prejudice  the  infant.  Bulkley.v. 
Van  Wyck,  5  Paige,  536.  The  same  principle  applies,  also,  where  an  answer  under  oath 
is  waived,  arid  even  though,  in  such  case,  the  defendant  should  answer  under  oath,  still 
as  it  is  not  regarded  as  evidence  for  any  purpose,  but  merely  as  a  pleading,  the  rule 
would  be  the  same.  Bartlett  v.  Gale,  4  Paige,  504.  Nor  can  the  complainant,  where  he 
has  waived  an  answer  under  oath,  apply  to  have  the  answer  taken  off  the  files,  on  the 
ground  that  the  defendant  knows  it  to  be  wholly  untrue.  His  only  remedy,  in  such  a 
case,  is,  at  the  hearing,  to  ask  to  have  the  defendant  charged  personally  with  the  costs, 
to  which  he  has  improperly  subjected  the  complainant  by  such  false  pleading.  Denieon 
v.  Bassford,  7  Paige,  370. " 

[a]  Bill  for  account,  answered,  and  bill  amended,  by  adding  unimportant  facts.  An- 
swer to  amended  bill,  stating  circumstances  more  explicitly  as  to  facts  of  original  bill, 
cannot  be  excepted  to,  without  special  application  for  leave  to  file  exceptions  ;  it  being  a 
general  rule,  that  after  an  order  to  amend,  the  right  to  the  answer  to  the  original  bill  is 
waived.  Irving  v.  Viana,  1  McCl.  &  You.  563.  But  upon  special  application,  and  cause 
shown,  leave  was  given  to  require,  by  exceptions  to  an  answer  to  an  amended  bill,  an 
answer  to  statements  contained  in  the  original  bill,  arid  not  answered  in  the  answer  to 
the  original  bill,  though  no  exceptions  had  been  taken  to  that  answer.  Glassington  v. 
Thwaites,  2  Russ.  458,  (3  Eng.  Ch.  Rep.  197.) 

[6]  Taking  exceptions  to  an  answer  accompanying  and  in  support  of  a  plea,  before  the 
plea  is  disposed  of,  will  have  the  effect  of  allowing  a  plea,  in  the  same  manner  as  a  repli- 
cation would  do.  Story's  Eq.  PI.  535  ;  Foley  v.  Hill,  3  Myl.  &  Cr.  475  ;  see  also,  Kuy- 
pers  v.  Dutch  Reformed  Church,  6  Paige,  570. 

[c]  See  last  note. 
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plaintiff  takes  some  step  which  operates  as  a  waiver  of  his 
right  to  except,  as  by  replying  to  the  answer,(l)  or  by 
amending  his  bill,  as  of  course  :  thus  a  plaintiff  moving  as 
of  course  to  amend  his  bill,  after  he  has  taken  exceptions 
to  the  answer,  waives  his  exceptions ;  he  must  move  spe- 
cially for  liberty  to  amend  without  prejudice  to  the  excep- 
tions.^). 

TIME  ALLOWED  TO   EXCEPT. 

In  all  cases,  whether  the  defendant's  answer  be  filed  in 
term  time  or  vacation,  the  plaintiff  is  only  allowed  two 
months,(3)  to  deliver  exceptions  to  such  answers,(4) 
which  two  months  are  lunar  months  ;  but  in  computing 
such  two  months,  the  time  which  occurs  between  the  last 
seal  after  Trinity  Term  and  the  first  seal  before  Michael- 
mas Term,  or  between  the  last  seal  after  Michaelmas 
*Term  and  the  first  seal  before  Hilary  Term,  is  [  *281  ] 
not  reckoned.(5) 

HOW  EXCEPTIONS  ARE  PREPARED  AND  PROCEEDED  WITH. 

In  preparing  the  exception,  it  is  not  sufficient  to  set 
forth  the  substance  of  those  interrogatories  which  have 
not  been  answered,  but  the  interrogatories  must  be  ver- 
batim,^] although  if  the  defendant  has  submitted,  and  the 
further  answer  is  referred,  he  is  too  late  then  to  object.(G) 

(1)  Beam.  Ord.28.  (2)  De  la  Torre  v.  Bernales,4  Madd.  396. 

(3)  By  the  old  practice  if  an  answer  was  filed  in  term  time  the  plaintiff  was  to  deliver 
his  exceptions  the  same  term,  or  within  eight  days  after;  but  if  the  answer  was  filed  in 
the  vacation,  the  plaintiff  had  eight  days  after  the  beginning  of  the  ensuing  term,  to  file 
exceptions.  Beam.  Ord.  181. — If  he  omitted  to  do  so  he  could,  until  the  expiration  of 
two  terms,  and  the  following  vacation,  obtain  an  order  for  liberty  to  file  the  same  nunc 
pro  tune.  In  a  bill  of  discovery,  this  extended  time  was  not  allowed.  See  note  to  Beam. 
Ord.  181.  (4)4N.O.  (5)  19  N.  O. 

(6)  Hodgson  v.  Butterfield,*  2  S.  &  S.  236. 

[a]  Although  it  would  seem  to  be  unnecessary,  in  the  exception,  to  state  the  precise 
words  of  the  allegation,  charge,  or  interrogatory  in  the  bill,  which  is  not  fully  answered, 
yet,  the  substance,  at  least,  must  be  stated  ;  so  that  by  referring  to  the  bill  alone,  in  con- 
junction with  the  exception,  the  Court  may  see  that  the  particular  matters,  as  to  which 
a  further  answer  is  sought,  are  stated  in  the  bill,  or  that  an  answer  is  called  for  by  the 
interrogatories.  Stafford  v.  Brown,  4  Paige,  89,  90. 

Even  in  England,  the  rule,  that  exceptions  to  an  answer  for  insufficiency,  must  set 
forth  the  interrogatory,  in  its  very  terms,  does  not  apply  to  trifling  verbal  alterations. 
Brown  v.  Keating,  4  Lond.  Jurist,  477. 

»Eng.  Chan.  Reps.  i.  434. 

VOL.  i.  22 


281  INSUFFIENCY  OF  AN  ANSWER. 

The  draft  of  the  exceptions  must  be  signed  bycounsel,(l)[6] 
they  are  then  copied  on  unstamped  paper,  and  left  with 
the  plaintiff's  clerk  in  court,  who  dates  them,  and  then 
hands  them  over  to  the  defendant's  clerk  in  court,  which 
is  called  delivering  exceptions.  The  plaintiff's  solicitor 
may,  at  the  expiration  of  eight  days  after  the  exceptions 
are  delivered,  but  not  before,  unless  in  injunction  causes,(2)[c] 
obtain  an  order  upon  a  motion  or  petition  of  course,  to 
refer  the  answer  to  the  Master  for  insufficiency,  and  if  he 
do  not  refer  the  same  within  the  next  six  days,  he  is  con- 
sidered as  having  abandoned  such  exceptions.(S) 

The  defendant  takes  an  office  copy  of  the  exceptions, 
peruses  them,  and  determines  on  his  own  judgment,  or  by 
the  advice  of  counsel,  whether  he  will  submit  to  answer 
them  or  take  the  opinion  of  the  Master  upon  the  suffi- 
[  *282  ]  ciency  of  his  answer.(4)  He  has  the  ^before  men- 
tioned eight  days  after  the  delivery  of  the  exceptions  to 
determine  whether  he  will  submit  to  answer  them  ;  if  he 
submits,  he  signifies  the  same  by  handing  over  a  note  to 
that  effect  to  the  plaintiff's  clerk  in  court,  and  pays  him 
II.  costs,  and  is  allowed  as  of  course  without  order  (if  not 
in  contempt,  or  if  he  has  not  entered  his  appearance  with 
the  Registrar  consenting  to  a  Serjeant-at-arms,)  four 
weeks  in  a  town  cause,  and  six  weeks  in  a  country  cause, 
to  put  in  a  further  answer.(5) 

If  the  defendant  does  not  submit  within  the  eight  days 

(1)  Candler  v.  Partington,  6  Madd.  103. 

(2)  The  plaintiff  in  injunction  cases,  may  refer  exceptions  without  waiting  the  eight 
days,  but  if  he  has  chained  an  injunction,  the  special  reason  for  referring  instariter  hav* 
ing  failed,  he  cannot  do  it,  Candler  v,  Partington,  6  Madd.  103,  unless  they  are  shown  as 
cause  against  dissolving  an  injunction.     If  exceptions  for  insufficiency  are  shown  as 
cause  against  dissolving  an  injunction,  they  are  referred  at  once,  and  the  report  must 
be  obtained  in  four  days.  (3)  5  N.  O. 

(4)  See  Lord  Coventry's  18th  Ordinance,  which  appears  the  groundwork  of  the  pres- 
ent practice.  Beam.  Ord.  79.  (5)  18  N.  N.  O. 

[b]  And  where  exceptions  were  not  signed  by  counsel,  they  were  taken  off  the  file, 
though  the  defendant  had  taken  an  office  copy  of  them,  and  the  plaintiff  had  obtained  an 
order  of  reference.     Yates  v.  Hardy,  Jac.  223. 

[c]  Where  no  distinct  practice  exists,  (as  was  formerly  the  case  in  New   York,)  as  to 
the  time  within  which  exceptions  must  be  taken  and  referred,  so  as  to  defeat  a  motion 
to  dissolve  an  injunction,  (until  the  exceptions  are  disposed  of,)  the  mere  filing  of  excep- 
tions seems  to  form  no  objection  to  the  motion  to  dissolve,  unless  they  affect  the  answer 
in  points  relating  to  the  grounds  of  the  injunction.   Doe  v.  Roe,  1  Hopk.  276.  The  Court 
will  look  into  them,  to  see  whether  they  arc  frivolous  :  if  so,  they  will  furnish  no  objec- 
tion to  a  motion  to  dissolve  the  injunction.    Noble  v.  Wilson,  1  Paige,  164. 

By  the  present  practice,  however,  in  New  York,  exceptions  do  not  prevent  the  disso- 
lution of  an  injunction,  unless  they  are  filed  and  served  within  ten  days  after  the  answer  j 
and  if  they  are  filed  within  that  time,  it  is  not  in  order  to  move  for  the  dissolution,  until 
the  time  for  procuring  the  Master's  report  has  expired.  1  Hoff.Ch.  Prac.  357,  358t 


INSUFFICIENCY  OF  AN  ANSWER.  282 

first  mentioned,  the  plaintiff's  solicitor  must,  as  has  been 
before  observed,  within  six(l)  days  after  the  expiration 
of  such  eight  days,  refer  the  exceptions,  which  is  con- 
strued to  mean  to  obtain,  serve,(2)  and  leave  an  order 
of  reference(3)  with  the  Master  to  look  into  the  suffi- 
ciency of  the  defendant's  answer.fa]  This  order,  when 
drawn  up,  passed,  and  entered,  is  taken  to  the  public  office, 
and  the  Master  in  rotation  to  whom  the  reference  is  to  go, 
is  there  marked.  The  order  of  reference  is  served  on  the 
defendant's  clerk  in  court.  Where  separate  answers  are 
excepted  to,  there  ought  to  be  separate  orders  of  refer- 
ence.^!) The  order  of  reference  is  considered  as  aban- 
doned, unless  the  party  obtaining  the  *same  pro-  [  *283  ] 
cures  the  Master's  report  within  a  fortnight(5)  from  the 
date  of  such  order,  or  unless  the  Master  within  the  fort- 
night certifies  that  a  further  time,  to  be  stated  in  his  cer- 
tificate, is  necessary,  in  order  to  enable  him  to  make  a 
satisfactory  report,  in  which  case  the  order  is  considered 
as  abandoned  if  the  report  be  not  obtained  within  the  fur- 
ther time  so  stated.(G)  Further  time  beyond  the  fortnight 
was  allowed  by  the  Court  under  the  circumstances, 
although  the  party  had  not  obtained  the  Master's  certifi- 
cate.^) 

The  plaintiff's  solicitor  makes  a  copy  of  the  bill,  answer, 

(1)  In  computing  the  time  allowed  for  filing,  delivering,  or  referring  exceptions  to  any 
answer,  or  for  obtaining  a  Master's  report  upon  any  exceptions,  it  must  be  borne  in 
mind  that  the  time  which  occurs  between  the  last  seal  after  Trinity  term  and  the  first 
seal  before  Michaelmas  term,  or  between  the  last  seal  after  Michaelmas  term,  and  tha 
first  seal  before  Hilary  term  is  not  to  be  reckoned.  19  N.  O.  If  there  is  no  seal  during 
the  long  vacation  the  time  is  not  to  begin  until  the  first  day  of  Michaelmas  term.  Angell 
v.  Wescornbe,  1  M.  &  C.  48.  (2)  Taylor  v.  Harrison,  1  M.  &  C.  274. 

(3)  A  plaintiff  is  not  relieved  from  the  necessity  of  serving  this  order  by  immediately 
carrying  the  same  into  the  Master's  office,  and  applying  for  a  warrant  to  proceed  upon 
it,  and  by  the  circumstance  of  the  warrant  being  refused  on  account  of  the  holidays. 
Attorney  General  v.  Clark,  1  M.  &  C.  367. 

( 4)  Allanson  v.  Moorsyn,*  2  S.  &  S.  478. 

(5)  When  the  fortnight  would  expire  on  a  Sunday,  the  time  is  extended  throughout 
Monday  following.    Angell  v.  Wescombe,  1  M.  &  C.  48. 

(6)  12  N.  O.  (7)  Burrel  v.  Nicholson,"  6  Sim.  212. 

[a]  Exceptions  to  an  answer  are  always  referred,  in  the  first  'instance,  to  a  Master. 
If  either  party  neglect  to  appear  before  the  Master,  and  argue  the  exceptions,  he  will 
not  afterwards  be  permitted  to  bring  them  before  the  Court,  by  exceptions  to  the  Master's 
report.  Byington  v.  Wood,  1  Paige,  145.  So,  where  the  Master  reported  an  answer 
insufficient,  and,  upon  exceptions  to  his  report,  the  same  was  confirmed  by  default,  and 
a  second  answer  was  referred  to  the  Master,  upon  the  old  exceptions,  it  was  held,  that 
the  defendants  were  precluded  from  objecting  that  the  original  exceptions  were  not  well 
taken.  Eager  v.  Wiswall,  2  Paige,  3GCJ. 

»Eng,  Chan.  Reps.i.  553.  LEng.  Chan.  Reps.  ix.  243, 
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and  exceptions  for  the  Master.  These  he  leaves  with  the 
Master's  clerk,  together  with  a  copy  of  the  order  of  refer- 
ence, and  takes  out  a  warrant  to  proceed  before  the  Mas- 
ter on  the  exceptions,  which  warrant  is  served  in  the  usual 
way.(l)  In  preparing  the  copies  for  the  Master  it  will  he 
found  extremely  convenient  to  mark  with  corresponding 
numbers  the  exception,  the  interrogatory,  and  the  state- 
ment in  the  bill  supporting  that  interrogatory. 

On  the  return  of  the  warrant  the  exceptions  are  argued 
before  the  Master,  most  frequently  by  counsel. (2)  If  the 
exceptions  are  not  all  gone  through,  another  warrant  is 
taken  out,  and  so  on  till  they  are  fully  argued.  If  the 
exceptions  cannot  be  disposed  of  within  a  fortnight  after 
the  date  of  the  order  of  reference,  the  Master  must  certify 
that  a  further  time,  to  be  stated  in  his  certificate,  is  neces- 
sary to  enable  him  to  make  a  satisfactory  report.(3)  This 
[  *284  J  certificate  is  filed  in  the  usual  way.  *In  consi- 
dering the  exceptions,  the  Master  is  to  look  at  the  mate- 
riality of  them,  and  overrule  immaterial  exceptions. (4)[a] 

If  the  Master  is  of  opinion  that  the  answer  is  sufficient, 
he  reports  the  same  accordingly,  and  it  is  so  considered 
from  the  date  of  his  report ;  if  not,  he  sets  forth  which 
exceptions  he  has  allowed  and  which  he  has  disallowed,(5) 
and  by  the  same  report  fixes  the  time  within  which  the 
defendant  is  to  answer  the  exceptions,(6)  which  he  has 
allowed,  which  time  is  to  run  from  the  date  of  his  report,(7) 
but  if  the  defendant  is  in  contempt  the  Master  cannot 
grant  such  time.(8)  If  only  one  exception  is  allowed,  the 
answer  is  considered  insufficient.  The  Master's  report  is 

(1)  The  order  of  reference  and  the  warrant  to  proceed,  are  usually  served  at  the 
same  time. 

(2)  In  this  case  the  warrant  is  underwritten  "  to  be  attended  by  counsel." 

(3)  12  N.  O.  (4)  74  N.  O.     Agar  v.  Regent's  Canal  Company,  Coop.  212. 

(5)  Agar  v.  Gurney,2  Madd.  389. — It  is  not  the  practice,  upon  establishing  one  excep- 
tion, to  report  the  answer  insufficient  without  entering  into  more.    Rowe  v.  Gudgeon,  1 
V.  &  B.  331.  • 

(6)  By  the  old  practice  the  defendant  was  entitled  to  an  order  for  time  after  an  answer 
had  been  reported  insufficient,  in  the  same  way  as  after  submission.     See  Beam.  Ord. 
210,  unless  he  was  in  contempt,  or  had  obtained  the  third  order  for  time;  but  after  two 
answers  reported  insufficient,  the  defendant  was  not  entitled  to  time  to  answer.     Gregor 
v.  Lord  Arundel,  6  Ves.  144. 

(7)  8  N.  O.  (8)  See  19  N.  N.  O. 

[a]  The  master,  though  he  proceed  ex  parte,  should  examine  the  exceptions,  with  as 
much  care  as  if  they  were  litigated  before  him.  Byington  v.  Wood,  1  Paige,  145. 

Exceptions  founded  upon  verbal  criticism,  slight  defects,  und  omissions  of  immaterial 
matter,  ought  to  be  disallowed,  and  treated  as  vexations.  Baggott  v.  Henry,  1  Edw.  7. 

See,  also,  as  to  immateriality,  ante,  277,  note  [c];  Bally  v.  Kenrick,  13  Price,  291. 
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filed  in  the  usual  way,  but  does  not  require  confirma- 
tion. 

Where  the  answer  has  been  reported  insufficient,  the 
plaintiff  is  at  liberty  on  petition  or  motion  as  of  course  to 
obtain  an  order  to  amend  his  bill  without  costs,  and  that 
the  defendant  may  answer  the  amendments  and  exceptions 
at  the  same  time.[6]  This  order  cannot  be  obtained  until 
the  Master's  report  of  insufficiency  is  filed,  and  if  the  defen- 
dant files  his  further  answer  to  the  exceptions  alone  before 
this  order  is  served,  which  he  may  do  even  before  the  Mas- 
ter has  signed  his  report,  the  order  will  be  discharged  for 
irregularity.(l)  And  this  is  so,  although  the  plaintiff 
gives  ^notice  to  the  defendant's  solicitor  before  [  *285  ] 
the  answer  is  filed,  that  he  has  presented  a  petition  for  an 
order  to  amend,  and  to  answer  amendments  and  excep- 
tions.^) If  the  plaintiff  obtains  such  an  order,  the  defen- 
dant is  entitled  to  the  same  time  to  answer  the  amend- 
ments and  exceptions,  as  is  allowed  to  answer  an  amended 
bill  in  lieu  of  the  time  given  him  by  the  Master  to  answer 
the  exceptions.(3) 

If  the  defendant  puts  in  a  second  or  third  answer,  and 
the  plaintiff  is  advised  that  the  same  are  not  sufficient,  he 
must  within  three  weeks  after  such  second  or  third  answer 
is  filed,  refer  the  same  for  insufficiency  on  the  old  excep- 
tions, otherwise  such  answer  will  thenceforth  be  deemed 
sufficient.(4)  In  referring  such  second  or  third  answer  for 
insufficiency  on  the  old  exceptions,  the  particular  exception 
or  exceptions  to  which  the  plaintiff  requires  a  further 
answer  must  be  stated  in  the  order.(5)  If  the  plaintiff 
obtains  an  order  for  liberty  to  amend  his  bill,  and  that 
the  defendant  may  answer  amendments  and  exceptions 

(1)  Wynne  v.  Jackson,  2  S.  &  S.  226.     Partridge  v.  Haycraft,  11  Ves.  578.    Knox  v. 
Symmonds,  I  Ves.  88.     Job  v.  Barker,  2  Swanst.  255.     Rushton  v.  Troughton,*  2  Sim. 
33. 

(2)  Leyburn  v.  Green,b  2  Russ.  577.  (3)  Fosbrooke  v.  Balguy,0  1  R.  &  M.  624. 
(4)  6N.O.                                         (5)  7N.  O. 

[b]  A  special  motion  is  not  necessary,  for  liberty  to  amend  the  bill,  and  that  the  defen- 
dant shall  answer  the  amendments  and  exceptions  together,  unless  in  injunction  cases ; 
in  all  other  cases,  the  plaintiff  may  amend  by  a  side-bar  rule,  and,  by  a  notice,  compel 
the  defendant  to  answer  the  amendments  and  exceptions  at  the  same  time.  Smith  v. 
Pepper,  I  Hogan,  3.>2,  A  motion  for  liberty  to  amend  an  injunction  bill  must  be  on 
notice,  and  on  affidavit  stating  what  the  new  matter  is,  and  that  it  came  to  the  plaintiff's 
knowledge  after  the  bill  was  filed,  or  else  on  exceptions  to  the  defendant's  answer,  either 
ruled  or  allowed  by  notice.  Donegal  v.  Berry,  1  Hogan,  46. 

•Eng.  Chan.  Reps.  ii.  298.       t>Eng.  cllan-  ^eps-  "i-  241.     £Eng.  Chan.  Reps.  iv.  585. 
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together,  and  upon  the  coming  in  of  the  defendant's 
answer,  he  is  advised  that  the  same  is  still  insufficient,  he 
takes  exceptions  to  so  much  of  the  answer  as  applies  to 
the  amendments,  and  goes  before  the  Master  upon  the  old 
exceptions  as  they  apply  to  the  original  bill,  and  upon  new 
exceptions,  as  to  the  new  matter  introduced  by  the  amend- 
ments ;  he  cannot  take  new  exceptions  to  any  thing  in  the 
original  bill,  but  refers  back  the  answer  upon  the  old  excep- 
tions^ l)[a]  In  a  case  where  further  exceptions  were 
taken,  instead  of  referring  the  answer  to  the  old  exceptions, 
such  further  exceptions  were  taken  off  the  file  for  irregu- 
larity.(2)  [6]  If  the  Master  reports  the  answer  sufficient, 
and  the  plaintiff  amends  his  bill,  and  upon  coming  in  of 
[  *286  ]  the  further  answer  is  advised  that  the  *same  is 
insufficient,  he  takes  fresh  exceptions,  which  upon  applica- 
tion to  the  Court  will  be  referred  back  to  the  same  Master 
as  the  former  set.(3)[cj 

If  a  third  answer  is  reported  insufficient,(4)  the  defen- 
dant is  examined  upon  interrogatories  to  the  points 
reported  insufficient,  and  is  committed  to  the  Fleet  until  he 
shall  have  perfectly  answered  such  interrogatories,  and  is 
to  pay  in  addition  to  the  fixed  costs  of  exceptions,  such 
further  costs  as  the  Court  thinks  fit  to  award.(5) 

After  exceptions  had  been  allowed  to  an  answer  to  an 
information,  the  Court  being  of  opinion  that  the  interroga- 
tories were  more  extensive  than  the  purposes  of  the  suit 
required,  referred  it  to  the  Attorney  General  to  consider 
what  course  ought  to  be  taken  with  respect  to  the  excep- 
tions, and  stayed  all  proceedings  in  the  suit  in  the  mean 
time.(6) 

(1)  Partridge  v.  Hay  craft,  11  Ves.  570. 

(2)  Williams  v.  Davies,»  1  S.  &  S.  426.     (3)  Pratt  v.  Tessier,  1  Bro.  C.  C.  39. 

(4)  By  the  61st  of  Lord  Bacon's  Ordinances,  upon  a  fourth  answer  reported   insuffi- 
cient, the  defendant  was  to  be  committed  until  he  had  made  a  perfect  answer,  and  was 
to  be  examined  upon  interrogatories  touching  the  points  defective  in  his  answer.     Beam. 
Ord.  28,  and  see  page  274,  and  note  [a], 

(5)  10  N.  O.  (6)  Attorney  General  v.  Corporation  of  Carlisle^  4  Sim.  275. 

[a]  Bennington  Iron  Co.  v.  Campbell,  2  Paige,  159.     Eager  v.  WiswalJ,  2  Paige  369  ; 
Hart  v.  Small,  4  Paige,  333.    See  also,  Hoff.  Master  in  Chan.  303. 

[b]  Ibid. 

[c]  It  is  a  general  rule,  that  if  matters  of  avoidance  are  set  up  in  an  answer,  obscurely 
or  imperfectly,  the  complainant  ca/inot  procure  a  more  complete  statement  by  exceptions, 
but  must  first  amend  his  bill.    Spencer  v.  Van  Duzen,  1  Paige,  556 ;  see  also  1  Hoff.  Ch. 
pr.  272—276,  and  notes. 

•Eng.  Chan.  Reps.  i.  217.  LEng.  Chan.  Reps.  vi.  127. 
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WHEN  AN  ANSWER  IS  TO  BE  DEEMED  SUFFICIENT. 

Great  care  is  required  in  ascertaining  accurately  when 
an  answer  is  to  be  deemed  sufficient,  as  upon  that  entirely 
depends  the  operation  of  the  order  to  dismiss. 

An  answer,  if  not  excepted  to,  is  to  be  deemed  sufficient 
at  the  end  of  two  months  (lunar)  after  the  day  on  which 
it  is  filed  ;(1)  thus,  an  answer  filed  on  the  20th  March,  is 
sufficient  on  the  15th  May,  but  the  time  which  occurs 
^between  the  last  seal  after  Trinity  term,(2)  and  [  *287  ] 
the  first  seal  before  Michaelmas  term,  or  between  the  last 
seal  after  Michaelmas  term  and  the  first  seal  before  Hilary 
term,  is  not  to  be  reckoned.(S)  If  an  answer  has  been 
referred  for  impertinence  or  scandal,  and  found  so,  such 
two  months  by  analogy  to  the  old  practice  commence  from 
the  date  of  the  Master's  report.(4)  But  if  the  time  for 
referring  a  further  answer  for  insufficiency  has  expired,  it 
cannot  afterwards  be  revived  by  referring  the  answer  for 
impertinence.(5)[a] 

If  the  plaintiff  excepts,  but  does  not  refer  his  exceptions 
within  the  time  limited  by  the  5  N.  O.,  the  answer  is  to 
be  considered  as  sufficient  at  the  expiration  of  fourteen 
days  after  the  date  of  such  order,  or  the  time  when  such 
order  is  considered  abandoned. (6)  If  a  second  or  third 
answer  is  not  referred  within  three  weeks  after  it  is  filed 
on  the  old  exceptions,  it  is  thenceforth  to  be  deemed  suffi- 
cient^?) If  upon  a  reference  of  exceptions,  the  answer  be 
certified  sufficient,  it  shall  be  deemed  to  be  so  from  the 
date  of  the  Master's  report.(S)  If  the  Master's  report  is 
not  obtained  within  the  time  by  the  12  N.  O.  the  answer 
is  deemed  sufficient  from  the  time  when  suqh  a  report 
should  have  been  obtained. (9)  If  the  answer  is  reported 
insufficient,  and  the  defendant  excepts  to  the  report,  and 

(1)  4N.  O. 

(2)  The  19  N.  O.  does  not  include  the  words,  "submitting  to  answer,"  although  they 
appear  comprehended  under  the  terms  "  delivering  and  referring  exceptions." 

(3)  19  N.  O.  (4)  See  Dyer  v.  Dyer,  1  Mer.  1. 

(5)  Jeffray  v.  M'Cabe,*  1  R.  &  M.  739. 

(6)  5  N.  O.  (7)  6  N.  O.  (8)  9  N.  O.  (9)  12  N.  O. 


[a]  In  New  Jersey,  it  seems,  that  if  the  answer  is  not  filed  within  the  time  prescribed 
by  law,  the  complainant  has  a  right  to  file  exceptions  to  it,  at  any  time  before  a  replica- 
tion is  filed.  Knowles  v.  Gwinnup,  Halst.  N.  J.  Dig.  173. 

»Emr.  Chan.  Reps.  iv.  641. 
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his  exceptions  are  allowed,  the  answer  is  deemed  sufficient 
from  the  date  of  the  Master's  report.  It  must  be  borne  in 
mind  that  the  19  N.  O.  applies  not  only  to  the  time  allow- 
ed for  filing  exceptions  to  a  first  answer,  but  also  to  that 
allowed  for  filing,  delivering,  or  referring  exceptions  to 
[  *2S8  ]  any  answer,  or  for  obtaining  a  ^Master's  report 
upon  any  exceptions,(l)  and  also  that  if  the  last  of  any  of 
the  days  limited  to  do  any  act  falls  on  a  Sunday,  that  the 
time  is  extended  throughout  the  Monday  following.(2) 

EXCEPTIONS  TO  THE  MASTER'S  REPORT. 

If  either  party  is  dissatisfied  with  the  report  of  the 
Master,  he  may  take  exceptions  thereto,  which  are  drawn 
and  signed  by  counsel  and  engrossed  on  unstamped  paper, 
and  left  at  the  seat  of  the  Registrars  with  a  deposit 
of  10/.(3)  In  excepting  to  a  Master's  report,  either  of 
sufficiency  or  insufficiency,  it  is  not  the  practice  to  leave 
objections.  [a]  When  the  exceptions  are  filed,  the  party 
excepting  obtains  an  order  as  of  course  to  set  them  down, 
and  they  are  heard  in  their  regular  course.  A  plaintiff 
cannot  except  after  he  has  acquiesced  in  the  report,  as  by 
calling  for  a  further  answer,  or  by  proceeding  with  the 


Exceptions  to  a  Master's  report  cannot  be  regularly 
filed  until  his  report  has  been  filed,  so  that  the  plaintiff 
taking  the  report  can  always  manage,  at  the  same  time 
that  he  files  the  report,  to  present  a  petition  and  obtain 
an  order  to  amend,  and  for  the  defendant  to  answer  the 
amendments  and  exceptions  at  the  same  time,  and  if  he 
serves  the  order  before  an  order  to  set  down  the  excep- 
tions is  served  on  him,  he  prevents  the  defendant  from 
excepting  to  the  report.  To  avoid  this  the  defendant 
should  take  a  transcript  of  the  Master's  report,  file  it,  and 
then  except  at  once.[c] 

(1)  19  N.  O.  (2)  See  Angell  v.  Wescombe,  1  M.  &  C.  48.  (3)  41  N.  0. 

[a]  Richards  v.  Barlow,  1  Paige,  327;  Byington  v.  Wood,  1  Paige,  146;  Mackie  v. 
Cairns,  1  Hopk.  9  ;  Hoff.  Mast,  in  Ch.  254. 

[l>]  Nor  can  a  party  who  has  neglected  to  appear  and  argue  the  exceptions  before  the 
Master,  except  to  the  report.  Byington  v.  Wood,  1  Paige,  145.  Though,  upon  special 
application,  and  cause  shown,  and  on  payment  of  costs  of  the  reference  and  hearing  of 
the  exceptions,  leave  has  been  given  to  refer  back  the  exceptions,  that  the  defendant 
might  be  heard.  Ibid.  1  Hoff.  Ch.  Pran.  250. 

[c]  The  inconvenience  of  this  practice,  has  been  obviated  in  New  York,  by  general 
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A  defendant  is  not  precluded  from  excepting  to  a  Mas- 
ter's report  of  insufficiency,  unless  he  is  in  contempt  for 
*want  of  a  better  answer,(  1 )  or  has  filed  a  fur-  [  *289  ] 
ther  answer,  or  otherwise  acquiesced  in  the  report  ;[a]  or 
unless  an  order  to  amend,  and  for  the  defendant  to  an- 
swer the  amendments  and  exceptions  together,  has  been 
served  before  the  exceptions  are  set  down. (2)  The 
service  of  an  order  setting  down  exceptions  to  a  Master's 
report  of  insufficiency  (if  the  defendant  is  not  precluded 
as  above)  prevents  process  of  contempt  issuing  to  compel 
a  further  answer  until  the  exceptions  are  disposed  of. 

It  would  appear  that  the  circumstance  of  the  Master 
fixing  a  time  in  his  report  for  the  defendant  to  put  in  a 
further  answer,  is  not  a  waiver  of  the  defendant's  right  to 
except  to  the  Master's  report.  In  Taylor  v.  Bailey,(3) 
exceptions  for  insufficiency  were  allowed  by  the  Master 
who  gave  six  weeks  time  to  put  in  a  further  answer. 
After  the  lapse  of  a  month,  the  defendant  excepted  to  the 
Master's  report ;  a  motion  was  made  to  take  the  same  off 
the  file.  The  Vice  Chancellor  refused  the  motion,  on  the 
ground  that  the  defendant  might  except  at  any  period 
during  the  time  granted  by  the  Master.  The  defendant, 
in  resisting  the  motion,  swore  that  he  did  not  ask  for  time. 

If  the  exceptions  are  overruled,  the  deposit  of  10/.  is  to 
be  paid  to  the  adverse  party,  in  which  case  the  exceptant 
is  to  pay  the  further  taxed  costs  occasioned  by  such 
exceptions,  unless  the  Court  shall  otherwise  order,  but  in 


(1)  By  Order  of  the  8th  of  July,  1683,  which  is  now  obsolete,  it  was  ordered  that  after 
a  report  filed  of  an  answer,  whether  certified  sufficient  or  insufficient,  whereon  costs 
were  due,  no  exceptions  should  be  admitted  to  such  report  by  either  party,  unless  such 
exceptions  should  be  filed  with  the  Registrar  within  eight  days  after  service  of  a  sub- 
poena  for  the  costs  of  such  answer,  and  the  party  should  be  at  liberty  to  proceed  for  his 
costs,  notwithstanding  any  exceptions  that  might  be  filed  after  the  eight  days  expired. 
Beam.  Ord.  258.    Such  is  not  the  present  practice. 

(2)  Farquharson  v.  Balfour,  1  Jac.  587.  (3)  5th  Feb.  1836. 

rules,  which  provide,  that  the  report  must  be  delivered  to  the  complainant  who  must 
forthwith  file  it.  No  order  to  confirm  it  need  be  entered.  It  becomes  absolute,  as 
against  the  complainant,  within  eight  days  after  it  is  filed,  which  time  is  allowed  him 
to  except.  Notice  of  its  being  filed  must  be  given  to  the  adverse  party,  who  may  file 
exceptions  within  eight  days  after  such  notice  ;  and  if  he  do  not  except  within  that  time, 
it  becomes  absolute  against  him  also.  Where  no  exceptions  are  submitted  to,  or,  on 
a  reference,  allowed  by  the  Master,  the  answer  is  deemed  sufficient,  from  the  time  when 
the  report  becomes  absolute  against  the  complainant.  N.  Y.  Chan.  Rule  56.  If  the 
complainant,  on  receiving  an  unfavourable  report,  should  neglect  to  file  it,  it  would 
seem,  that  the  answer  is  sufficient,  as  against  him,  at  the  expiration  of  eight  days  from 
the  time  allowed  for  filing.  1  HofF.  Ch.  Prac.  249. 
[a]  See  Holmes  v.  The  Mayor,  &c.  of  Arundell,  4  Lond.  Jur.  1178. 
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case  the  exceptant  shall  in  part  succeed,  the  deposit  is  to 
be  dealt  with  and  costs  paid  as  the  Court  shall  direct. 
[  *290  ]  *Where  several  exceptions  are  taken  to  an 
answer,  and  the  Master  reports  the  answer  sufficient,  and 
one  general  exception  is  taken  to  his  report,  and  some  of 
the  exceptions  to  the  answer  are  allowed  and  some  not, 
and  others  waived,  the  Court  in  its  discretion  may  order 
the  deposit  to  be  divided.(l)[a] 

COSTS  OF  EXCEPTIONS. 

The  costs  of  exceptions  are  fixed,  and  are  usually  paid 
to  the  clerk  in  court.  If  payment  be  refused,  they  are 
recoverable  by  subpoena  and  attachment.  If  a  defendant 
submits  to  answer  exceptions  before  an  order  of  reference 
is  obtained,  he  pays  205.  costs,  both  in  a  town  and  coun- 
try cause ;  after  a  reference  but  before  report,  he  pays  305. 
both  in  a  town  cause  and  in  a  country  cause.  For  the 
first  answer  reported  insufficient,  in  a  town  cause  he  pays 
405.,  and  in  a  country  505.  For  a  second  answer,  in  a 
town  cause  505.,  and  in  a  country  605.  For  a  third 
answer  so  reported  he  pays  taxed  costs.  If  the  answer  is 
reported  sufficient,  the  plaintiff  pays  costs,(2)  for  the 
first  answer,  405.  in  town,  and  505.  in  the  country,  and 
so  on. 

The  Master  to  whom  any  exceptions  to  an  answer  for 
insufficiency  are  referred,  is  at  liberty,  in  making  a  report 
upon  such  exceptions,  if  he  shall  think  fit  to  certify  by 
whom  and  in  what  proportions  (if  any)  the  costs  of  such 
exceptions  and  of  the  reference  thereon  ought  to  be  borne, 
and  upon  the  taxation  of  the  general  costs  in  the  cause 
under  the  twenty-eighth  order,  pronounced  on  the  3rd 
April,  1828,  regard  is  to  be  had  to  such  certificate,  and 
the  costs  to  be  allowed  to  either  party  are  to  be  taxed  and 
apportioned  accordingly.(3)[6] 

(1)  Dawson  v.  Busk,  2  Madd.  184.  (2)  Beam.  Ord.  28.          (3)  19  N.  N.  O. 

[a]  If  several  exceptions  to  the  answer,  have  been  allowed  by  the  Master,  and  one 
general  exception  is  taken  to  the  report,  and  the  Court  find  any  one  exception  to  the 
answer  well  taken,  the  exception  to  the  report  will  be  overruled,  without  hearing  the 
rest  argued.  Candler  v.  Pettit,  1  Paige,  427 ;  S.  C.  nom.  Pettit  v.  Candler,  on  appeal,  3 
Wend.  618  ;  Franklin  v.  Keeler,  4  Paige,  382 ;  Cotham  v.  West,  1  Beavan,  380. 

[6J  If  the  defendant  submit  to  the  exceptions,  the  complainant  has  his  costs  ;  and  if 
they  be  referred,  the  complainant  has  the  costs  of  the  exceptions  allowed,  and  the  defend- 
ant his  costs  of  the  exceptions  disallowed.  Methodist  Episcopal  Church  v.  Jaques,  1 
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The  28th  general  order  of  1828,  provides,  that  if  a 
plaintiff  obtains  a  decree  with  costs,  there  the  costs  occa- 
sioned to  the  plaintiff  by  the  insufficiency  of  the  answer 
of  any  defendant,  are  to  be  deemed  to  be  part  of  the 
plaintiff's  costs  in  the  cause,  such  sum  or  sums  being 
deducted  therefrom  as  were  paid  by  the  defendant,  accord- 
ing to  the  course  of  the  Court,  upon  the  exceptions  to  the 
said  answer  being  submitted  to  or  allowed.(l) 

*The  28th  Order  only  applies  to  the  case  of  a  [  *291  ] 
plaintiff  obtaining  a  decree  with  costs,  and  not  to  that  of  a 
defendant;  and  two  questions  will  arise  on  the  construc- 
tion of  this  order  ;  first,  whether  the  defendant  can,  under 
any  circumstances,  be  allowed  the  costs  of  insufficiency  on 
the  general  taxation ;  or,  secondly,  whether  a  plaintiff, 
who  does  not  obtain  a  decree,  can  deduct  the  costs  of  insuf- 
ficiency. If  the  reference  to  the  Order  of  1828  had  been 
omitted,  and  a  proviso  made  for  the  case  of  the  party,  in 
whose  favour  the  Master  had  certified,  not  obtaining  a 
decree,  both  objections  would  have  been  avoided. 

Exceptions  are  allowed  to  be  amended  upon  mistake.(2) 

(1)  28  N.  O.  (2)  Bolder  v.  Bank  of  England,  10  Ves.  284. 

Johns.  Ch.  Rep.  65.  And  on  exceptions  to  a  report,  each  party  is  entitled  to  the  costs  of 
the  hearing  as  to  the  exceptions  decided  in  his  favour,  which  costs  are  to  be  set  off 
against  each  other.  Where  the  costs  on  each  side  would  be  nearly  equal,  the  usual 
practice  is,  to  give  costs  to  neither  party.  Richards  v.  Barlow,  1  Paige,  323. 
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AMENDMENT  OF  A  BILL. 

What  amendments  may  be  made,  293.  Amendments  affecting  the  matters  stated  in 
the  bill,  293.  Amendments  altering1  the  parties,  294.  In  what  manner  bill  amended, 
295.  Or  an  information,  296.  Order  to  amend,  how  obtained,  296.  Time  allowed 
to  amend  as  of  course,  297.  On  special  application,  299.  Application  to  the  Master 
to  amend,  300.  Costs  of  amendment,  301.  When  costs  in  the  cause,  303.  Effect  of 
receiving  costs  of  amendment,  304.  Effect  of  amendment  on  other  proceedings,  305. 
On  process  of  contempt,  and  on  common  injunction,  305.  On  special  injunction,  and 
on  ne  exeat  regno,  306.  After  examination,  306.  On  exceptions  for  insufficiency, 
307.  To  enforce  appearance  to  amended  bill,  309.  Proceedings  on  the  part  of  a 
defendant  as  to  an  amended  bill,  310. 

FROM  the  nature  of  the  subjects  cognizable  in  a  court 
of  equity,  it  frequently  happens  that  parties  instituting 
proceedings  are  only  imperfectly  acquainted  with  the  cir- 
cumstances of  their  cases  or  of  their  rights.  The  Court 
therefore  permits  them  (subject  to  certain  restrictions,)  as 
new  facts  are  discovered,  either  by  the  industry  of  the 
parties  or  by  the  disclosures  made  in  the  defence  set  up, 
by  an  amendment  of  their  bill  to  alter  their  record  and 
shape  their  case  conformably  to  such  changes. [a] 

[a]  Amending  the  bill  may  be  for  various  purposes: — for  the  correction  of  mis. 
takes  : — or  for  the  suppression  of  impolitic  admissions  in  the  original  statements: — or 
for  adding  new  parties  : — or  for  inquiring  into  additional  facts: — or  for  the  further 
investigation  of  facts  which  have  been  only  partially  disclosed  : — or  for  putting  in  issue 
new  matter  stated  in  the  answer.  Story's  Eq.  PI.  678,  679. 

There  are  some  cases,  in  certain  stages  of  the  suit,  in  which  these  amendments  are 
permitted  as  a  matter  of  course.  But  where  special  circumstances  exist,  permission  for 
this  purpose  must  be  obtained  from  the  Court. 

Upon  this  subject,  it  is  almost  impossible  to  lay  down  a  general  rule.  Amendments 
being  regarded  with  reference  only  to  the  furtherance  of  justice,  as  a  general  rule,  they 
are  in  the  discretion  of  the  Court,  especially  in  matters  of  mere  form.  Smith  v.  Babcock, 
3  Sumner,  410;  Garlick  v.  Strong,  3  Paige,  440;  McElwain  v.  Willis,  3  Paige,  505. 
They  are,  therefore,  always  allowed,  with  great  liberality,  until  the  proofs  are  closed, 
except  where  the  bill  is  upon  oath ;  Cock  v.  Evans,  9  Yerg.  287  ;  in  which  case,  they 
are  allowed,  with  great  caution.  Verplanck  v.  The  Mercantile  Ins.  Co.  1  Edw.  46; 
Swift  v.  Eckford,  6  Paige,  22.  And  where  the  object  is,  to  let  in  new  facts  or  defences, 
wholly  dependent  on  parol  evidence,  the  reluctance  of  the  Court  to  allow  amendments 
is  greatly  increased,  since  it  would  encourage  carelessness  and  indifference  in  pleading, 
and  open  the  door  to  the  introduction  of  testimony  manufactured  for  the  occasion.  But, 
where  the  facts  sought  to  be  introduced,  are  written  papers,  or  documents,  which  have 
been  omitted  by  accident  or  mistake,  there,  the  common  reason  does  not  apply  in  its 
full  force  ;  for  such  papers  and  documents  cannot  be  made  to  speak  a  different  Ian- 
guage,  from  that  which  originally  belonged  to  them.  Smith  v.  Babcock,  3  Sumner,  410. 
Calloway  v.  Dobson,  1  Brockenbr.  119. 

The  errors  or  omissions,  which  may  thus  be  corrected  by  amendment,  are  where  the 
bill  is  defective  in  parties,  or  in  the  prayer  for  relief,  or  in  the  omission  or  mistake  of  a 
factor  circumstance  connected  with  the  substance,  but  not  forming  the  substance  itself, 
nor  repugnant  thereto  >  this  latter  principle  being  applicable  to  all  pleadings  in  equity, 
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I  shall  first  consider  what  amendments  may  be  made, 
and  under  what  circumstances ;  then  in  what  manner  the 
bill  is  amended,  and  at  what  stage  of  the  suit. 

as  well  as  to  bills.  Verplanck  v.  The  Mercantile  Ins.  Co.  1  Edw.  46  ;  Lyon  v.  Tall- 
madge,  1  Johns.  Ch.  Rep.  184;  Rodgers  v.  Rodgers,  1  Paige,  424;  Bowen  v.  Cross,  4 
Johns.  Ch.  Rep.  375;  Renwick  v.  Wilson,  6  Johns.  Ch.  Rep.  81.  Nor  is  the  power  to 
amend,  confined  to  the  court  in  which  the  bill  was  originally  filed.  A  court  of  appeal 
may  grant  leave,  to  the  complainant,  to  amend  his  bill,  in  order  to  let  in  the  whole 
merits  of  his  case,  and  will  send  the  cause  down  to  be  re-examined.  Lenoir  v.  Winn,  4 
Desau.  65  ;  Rodgers  v.  Jones,  1  McCord's  Ch.  Rep.  226  ;  Drummond  v.  Magruder,  9 
Cranch,  122. 

In  respect  to  amendments  as  to  parties,  the  courts  are  more  liberal  than  as  to  other 
amendments.  A  court  of  equity  will  not  dismiss  a  bill  absolutely,  for  want  of  proper 
parties,  the  plaintiff  showing  enough  to  give  colour  to  his  claim  for  relief  against  the 
parties  not  before  the  Court.  Allen  v.  Smith,  I  Leigh,  331.  If  the  defendant  does  not 
take  the  objection  of  the  wont  of  proper  parties,  until  the  hearing,  the  complainant  will 
be  allowed  a  reasonable  time  to  bring  the  proper  parties  before  the  Court,  either  by  an 
amendment  of  the  original  bill,  or  by  a  supplemental  bill;  unless  it  should  appear,  that 
the  necessary  parties  were  omitted  in  the  bill,  by  the  fraudulent  or  wilful  omission,  or 
the  bad  faith  of  the  complainant.  Van  Epps  v.  Van  Deusen,  4  Paige,  64.  And  it 
seems,  that  since  the  decision  of  the  House  of  Lords,  in  Green  v.  Poole,  4  Br.  P.  C.  122, 
bills  are  never  dismissed  at  the  hearing,  for  want  of  parties  ;  Onge  v.  Truelock,  2  Molloy, 
35,  (12  Eng.  Chan.  Rep.  328,)  unless  they  have  been  omitted  in  bad  faith.  Hutcbinson 
v.  Reed,  1  Hoff.  Ch.  Rep.  320;  Parberry  v.  Goram,  3  Bibb,  108;  Cabeen  v.  Gordon,  1 
Hill,  53  ;  Milligan  v.  Mitchell,  1  Myl.  &  Cr.  444.  511 ;  S.  C.  3  Myl.  &  Cr.  72  ;  S.  C.  1 
Myl.  &  Keen,  446,  (7  Eng.  Chan.  Rep.  119  ;)  Bailey  v.  Dennett,  3  You.  &  Coll.  459  ; 
New  London  Bank  v.  Lee,  11  Conn.  112  ;  Malin  v.  Malin,  2  Johns.  Ch.  Rep.  238  ;  Nash 
v.  Smith,  6  Conn.  422  ;  Eland's  adm'r  v.  Wyatt,  1  Hen.  &  Munf.  43  ;  Rogers  v.  Rogers, 
1  Hopk.  515 ;  S.  C.  1  Paige,  188;  S.  C.  2  Paige,  467;  Marshall  v.  Lovelass,  1  Cam.  &. 
Norw.  239  ;  Benzein  v.  Lovelass,  idem,  520.  But  if  the  complainant  neglect  to  amend 
at  once,  where  the  objection  of  the  want  of  parties  is  taken  by  plea,  demurrer  or  answer, 
it  will  be  in  the  discretion  of  the  Court,  at  the  hearing,  either  to  permit  the  cause  to  stand 
over,  upon  payment  of  costs,  to  enable  the  complainant  to  bring  the  proper  parties  before 
the  Court,  or  to  dismiss  the  bill,  with  costs.  Van  Epps  v.  Van  Deusen,  4  Paige,  64.  A 
motion,  by  the  complainant,  to  have  his  name  struck  out  of  the  bill,  because  it  was 
inserted  without  his  knowledge  or  consent,  is  too  late  after  publication  passed,  where  he 
knew  that  his  name  was  used,  immediately  after  the  bill  was  filed,  and  suffered  more 
than  a  year  to  elapse,  before  he  made  his  application.  Sears  v.  Powell,  5  Johns.  Ch. 
Rep.  259.  And  where  the  complainants  objected  to  a  hearing  for  the  want  of  necessary 
parties,  but  offered  no  amendment,  making  such  persons  parties,  who  ought  to  have  been 
included  in  the  original  bill,  filed  eighteen  years  before,  the  Court  refused  to  continue 
the  cause,  and  dismissed  the  bill :  though  it  would  not  have  been  considered,  on  appeal, 
an  abuse  of  discretion,  had  the  amendment  been  allowed.  Thompson  v.  Peeble's  Heirs, 
6  Dana,  392.  And,  where  a  cause  had  been  heard,  upon  pleadings  and  proofs,  and  a 
decretal  order  made,  which  had  been  affirmed  on  appeal,  it  was  held,  that  the  Court 
below  had  no  authority  to  allow  the  bill  to  be  amended,  by  striking  out  the  name  of  one 
of  the  complainants,  who  was  an  infant,  and  making  her  a  party  defendant,  without  the 
consent  of  the  original  defendant  in  the  suit.  Bowen  v.  Idley,  6  Paige,  46.  But  where 
an  objection,  for  want  of  parties,  is  made  out  of  season,  the  plaintiff',  instead  of  amend- 
ing the  original  bill,  may  file  a  supplementary  bill,  merely  to  bring  in  the  parties  want- 
ing:  and  the  defendants  to  the  original  bill,  need  not,  in  such  case,  be  made  parties  to 
the  supplemental  bill.  Ensworth  v.  Lambert,  4  Johns.  Ch.  Rep.  605. 

As  to  the  amendment  of  the  prayer  of  a  bill,  leave  has  been  given  for  that  purpose, 
even  after  the  hearing.  Clifton  v.  Ex'rs  of  liaig,  4  Desau.  330  ;  Blake  v.  Foster,  2  Mol- 
loy, 402,  (12  Eng.  Chan.  Rep.  526.) 

As  it  respects  amendments  affecting  the  merits,  the  courts  are  extremely  cautious,  for 
the  reasons  before  stated,  in  permitting  them,  and  permission  to  amend  was  refused,  so 
as  to  allege  that  the  fraud,  which  was  the  subject-matter  of  the  bill,  was  discovered  within 
four  years,  when  it  appeared  that  the  fraud  was  known  to  the  complainant  before  that 
time.  Prescott  v.  Hubbell,  1  Hill,  217.  So,  where,  a  bill  had  been  filed  for  a  particu- 
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Amendments  are  of  two  kinds  :  1st,  such  as  affect  the 
matters  stated  on  the  record  :  2dly,  such  as  alter  the  par- 
ties to  the  suit.  I  shall  first  inquire  what  amendments 
affect  the  subject-matter  of  the  suit. 

lar  purpose,  and  had  been  sworn  to,  for  the  purpose  of  obtaining  an  injunction,  which 
injunction  had  been  dissolved  upon  the  coming  in  of  the  answer,  denying  the  whole 
equity  of  the  bill,  the  Court  refused  an  amendment,  the  effect  of  which  would  have  been, 
to  change  the  whole  character  of  the  litigation.  Lloyd  v.  Brewster,  4  Paige,  538.  But, 
where,  from  the  answer  of  the  defendant,  it  appeared  that  there  was  a  valid  and  subsist- 
ing agreement  between  him  and  the  complainant,  but  variant  from  that  set  forth  in  the 
bill,  the  complainant  was  allowed  to  amend  his  bill,  as  to  the  terms  of  the  contract,  so  as 
to  conform  it  to  the  admission  in  the  answer,  upon  terms.  Harris  v.  Knickerbacker,  5 
Wend.  638 ;  S.  C.  1  Paige,  209.  So,  a  decree  was  suspended,  and  leave  given  to  the 
complainant  to  take  out  administration,  and  state  it  by  way  of  amendment.  Bradford 
v.  Felder,  2  M'Cord's  Ch.  Rep.  170.  So,  where  it  appeared,  on  demurrer  to  a  bill  by  an 
executor,  that  the  will  was  not  proved,  nor  had  the  executor  qualified,  the  plaintiff  was 
allowed  to  amend.  Billout  v.  Morse,  2  Hay  w.  157.  So,  where  an  official  assignee  was 
omitted  to  be  made  a  defendant,  liberty  was  given  to  the  plaintiffs,  at  the  hearing,  to 
amend  the  bill  by  adding  parties.  Wood  v.  Wood,  3  You.  &  Coll.  580.  But  a  bill 
cannot  be  amended,  by  inserting  therein,  facts  known  to  the  complainant  at  the  time  of 
filing  the  bill,  unless  some  excuse  is  given  for  the  omission.  Whitmarsh  v.  Campbell,  2 
Paige,  67. 

As  it  respects  the  time  within  which  an  amendment  may  bo  made,  the  cases  above 
cited  show,  that  it  must  be  done  at  the  earliest  opportunity,  and  that  any  unreasonable 
or  improper  delay  will  deprive  the  party  of  the  favour  of  the  Court.  Rodgers  v.  Rodgers, 
1  Paige,  424.  Thus,  the  Court  will  not  give  leave  to  a  plaintiff  to  amend  his  bill,  if  he 
have  not  taken  any  step  in  the  prosecution  of  the  suit  for  an  undue  length  of  time,  (as, 
for  instance,  for  two  years  after  answers  put  in,)  and  be  unable  to  explain  his  delay. 
Per  Lord  Cottenham,  in  Altree  v.  Horden,  3  Lond.  Jurist,  816.  So,  a  second  amend- 
ment of  a  bill  was  refused,  after  an  answer  by  one  defendant,  and  a  plea  by  another,  who 
was  a  surety,  and  a  plea  allowed,  and  the  bill,  as  to  him,  dismissed,  and  a  motion  for  a 
rehearing  granted,  and  after  eighteen  months  had  elapsed,  since  the  first  amendment, 
there  being  no  evidence  of  new  information  acquired.  Kirby  v.  Thompson,  6  Johns. 
Ch.  Rep.  79.  Nor  will  the  plaintiff,  after  publication  passed,  and  the  cause  set  down  for 
hearing,  be  allowed  to  amend  his  bill,  by  adding  new  charges ;  but  he  may  file  a  supple- 
mental bill,  on  payment  of  costs  since  publication.  Shepherd  v.  Merrill,  3  Johns.  Ch. 
Rep.  423.  And  after  replication  filed,  the  bill  cannot  be  amended,  but  on  withdrawing 
the  replication  :  and  the  materiality  of  the  amendment,  and  the  reason,  for  its  not  being 
elated  before,  must  be  shown  satisfactorily  to  the  Court.  If  a  witness  has  been  examined, 
the  pleadings  cannot  be  altered,  but  under  very  special  circumstances,  except  to  add 
parties.  Thorn  v.  Germond,  4  Johns.  Ch.  Rep.  363. 

We  have  already  noticed  some  cases  in  which  an  amendment  will  be  allowed  at  the 
hearing,  or  in  which  the  case  will  be  ordered  to  stand  over  for  that  purpose.  There  are 
others,  which  it  remains  to  notice. 

After  a  special  demurrer  to  a  bill,  the  plaintiff  may  have  leave  to  amend,  on  payment 
of  costs.  Rose  v.  King,  4  Hen.  &  Munf.  475.  So,  where  a  mere  formal  objection  to  the 
bill  was  made  by  demurrer  oretenus^  the  complainant  was  permitted  to  amend.  Garlick 
v.  Strong,  3  Paige,  440.  So,  also,  upon  the  allowance  of  a  demurrer  for  want  of  equity, 
upon  the  ground  of  a  formal  defect  in  the  bill.  M'Elwain  v.  Willis,  3  Paige,  505.  And 
this  is  now  a  matter  of  course.  Cunningham  v.  Pell,  6  Paige,  655  ;  S.  C.  5  Paige,  613; 
see  also,  Smith  v.  Smith,  4  Rand.  95.  But  where  a  bill  is  dismissed,  on  demurrer,  for 
want  of  equity  on  the  merits  of  the  case  as  stated,  leave  to  amend  the  bill  will  not  be 
granted.  Lyon  v.  Tallmadge,  1  Johns.  Ch.  Rep.  184. 

But  a  party,  under  the  privilege  of  amending,  will  not  be  permitted  to  introduce  mat- 
ter which  would  constitute  a  new  bill.  Verplanck  v.  The  Mercantile  Ins.  Co.  1  Edw. 
46.  And  after  a  decision  upon  a  plea  to  the  jurisdiction,  that  a  bill  between  members 
ef  a  manufacturing  corporation  cannot  be  sustained,  the  Court  refused  the  plaintiff  leave 
to  amend,  by  averring  that  the  corporation  had  heen  dissolved;  this  being,  in  effect,  to 
make  a  new  and  distinct  case.  Pratt  v.  Bacon,  10  Pick.  123. 

Where  an  amendment  is  asked  for,  upon  special  application,  the  petition  must  state 
the  matters  of  the  proposed  amendments,  and  show  their  materiality,  and  why  they  were 
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*WHAT    AMENDMENTS    MAY    BE    MADE  J    AND    UNDER    [    *293    ] 
WHAT  CIRCUMSTANCES,  AND  IN  WHAT  MANNER. 

In  inquiring  what  amendments  may  be  made,  and 
under  what  circumstances,  it  must  always  be  borne  in  mind 
that  the  original  and  amended  bill  are  one  record,  and  that 
the  amended  bill  bears  the  same  date  as  the  original  bill, 
and  that  it  is  irregular  to.  introduce  any  thing  in  the 
amended  bill  which  would  be  inconsistent  with  the  date  of 
the  original  bill. 

A  plaintiff  may,  by  amended  bill,  introduce  new  matter 
which  occurred  prior  to  filing  the  original  bill  in  order  to 
fortify  his  case,  but  he  cannot  introduce  new  matter  which 
occurred  subsequently  to  the  filing  of  the  original  bill 
without  a  supplemental  bill,  and  the  defendant  having  in 
his  answer  to  the  amended  bill,  stated  these  objections  to 
the  new  matter,  and  insisted  upon  the  same  advantage  as 
if  he  had  demurred  or  pleaded  thereto,  and  the  plaintiff 
not  being  able  to  support  his  case  upon  the  evidence  which 
referred  to  the  allegations  of  the  original  bill,  the  bill  was 
dismissed  with  costs.(l)[a] 

(1)  Wray  v.  Hutchinson,*  2  M.  &  K.  235. 

not  stated  before.  Brown  v.  Ricketts,  2  Johns.  Ch.  Rep.  426.  And  the  petition  should, 
in  this  respect,  be  a3  full  and  particular  as  upon  an  application  to  amend  a  second  time 
after  answer.  Attorney  General  v.  Fishmongers'  Company,  4  Myl.  &  Cr.  1. 

When  the  amendment  is  made,  the  amended  bill  and  the  original  bill  are  considered 
as  one ;  and  the  amendment  relates  back  to  the  original  bill,  so  as  to  cure  the  omission 
of  a  prayer  for  a  subpoena,  and  if  the  amendment  is  made  even  after  a  general  demurrer 
filed,  a  motion  to  set  aside  the  service  of  the  subpoena,  as  to  the  defendant  not  named  in 
the  prayer  of  the  bill,  will  not  be  allowed.  Ogden  v.  Gibbons,  Halst.  N.  J.  Dig.  172. 

It  should  be  remarked,  also,  that  where  an  amendment  of  a  bill  has  been  made  by 
adding  a  party,  even  though  it  be  the  wife  of  the  plaintiff,  as  a  co-plaintiff,  depositions 
previously  taken  cannot  be  read  at  the  hearing.  Bailey  v.  Dennett,  3  You.  &  Coll.  461 ; 
Milligan  v.  Mitchell,  1  Myl.  &  Cr.  433  ;  Haynes  v.  Jackson,  4  Lond.  Jurist,  457. 

See  further  as  to  amendments,  Mitf.  PI.  by  Jeremy,  324 — 326  ;  Story's  Eq.  PI.  678 — 
684 ;  and  1  Dan.  Ch.  508 — 553,  where  the  whole  subject  is  very  ably  and  elaborately 
discussed. 

[a]  An  original  bill  cannot  be  amended,  by  incorporating  therein  any  thing  which 
arose  subsequent  to  the  commencement  of  the  suit.  This  should  be  stated  in  a  supple- 
mental bill.  All  matters,  which  arose  previously  to  the  filing  of  the  original  bill, 
although  discovered  afterwards,  should  be  introduced  into  the  same,  by  way  of  amend- 
ment, if  the  cause  be  in  a  stage  in  which  an  amendment  is  allowable.  If  the  causo  havo 
progressed  so  far,  that  an  amendment  cannot  be  made,  or  if  material  facts  have  occurred 
subsequently  to  the  commencement  of  the  suit,  the  Court  will  give  the  complainant  leave 
to  file  a  supplemental  bill:  and  where  such  leave  is  given,  the  Court  will  permit 
other  matters  to  be  introduced  into  the  supplemental  bill,  which  might  have  been  incor- 
porated in  the  original  bill,  by  way  of  amendment.  Stafford  v.  Hewlett,  1  Paige,  200.  i 

In  reference  to  this  subject,  Lord  Chancellor  Hart  said,  "  I  prefer  amendment  of  the 
bill,  where  it  can  be  done  consistently  with  rule ;  and  I  should  prefer  it,  even  in  cases, 
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If  an  event  happens  subsequent  to  the  filing  of  the 
original  bill  by  \vhich  a  title  arises,  that  cannot  be  intro- 
duced by  amending  the  original  bill,  in  which  no  title  was 
shown  : — thus,  in  a  case  where  an  original  bill  was  filed  to 
redeem  a  mortgage,  and  an  answer  was  put  in  showing 
the  plaintiff  had  no  title  to  redeem,  and  the  plaintiff  after- 
wards purchased  a  right  to  redeem,  and  amended  the  bill, 
a  demurrer  was  allowed  with  full  costs.(l)  When  the 
original  bill  was  filed  the  plaintiff  was  within  the  jurisdic- 
tion, but  afterwards  he  left  the  country,  and  the  bill  was 
[  *294  ]  amended,  stating  him  to  be  out  of  the  *jurisdic- 
tion ;  the  amendment  was  considered  irregular.(2)  Under 
an  order  made  at  the  hearing  that  the  cause  should  stand 
over  with  liberty  for  the  plaintiff  to  amend  his  bill  by 
adding  parties,  as  he  should  be  advised,  or  showing  why 
he  was  unable  to  bring  all  proper  parties  before  the  Court, 
the  plaintiff  is  not  entitled  to  add  parties  as  co-plaintiffs, 
and  introduce  new  statements  and  charges  in  the  bill 
relating  to  such  co-plaintiffs. (3)  Where  amendments  are 
irregularly  introduced  into  a  bill,  and  the  defendant  does 
not  come  to  the  Court  to  complain  of  the  irregularity,  but 
by  his  answer  to  the  amended  bill  insists  upon  the  objec- 
tion, and  reserves  to  himself  the  same  benefit  of  it,  as  if 
he  had  pleaded  it  in  bar,  the  objection  may  be  urged  at 
the  hearing,  and  will  entitle  the  defendant  to  the  costs.(3) 
A  plaintiff  is  not  entitled,  upon  paying  the  common  costs 
of  amendment,  to  change  entirely  the  nature  of  his  bill,  as 
by  converting  a  prayer  for  an  account  against  a  bailiff, 
into  a  bill  to  foreclose  a  mortgage  after  an  issue  against 
the  plaintiff,  finding  him  a  mortgagee.(4) 

The  Court  will  not  allow  a  bill  of  discovery  to  be 
amended  after  answer  by  adding  a  prayer  for  relief,(5) 
nor  a  bill  praying  both  relief  and  discovery  to  be  amended 


(1)  Pilkington  v.  Wignall,  2  Madd.  240. 

(2)  Waterton  v.  Croft,*  6  Sim.  435.  (3)  Milligan  v.  Mitchell,  1  M.  &  C.  433. 
(4)  Smith  v.  Smith,  Coop.  141.  (5)  Butterworth  v.  Bailey,  15  Ves.  358. 


in  which,  according-  to  rule,  it  is  not  now  done,  to  permitting  supplemental  bills  and 
original  bills  in  the  nature  of  supplemental  bills,  to  be  put  as  riders  one  upon  another.  I 
have  found,  that  tying  one  record  upon  another  is  very  inconvenient,  and  that  successive 
bills,  linked  one  to  another,  have  a  great  tendency  to  drag  one  down  after  the  other." 
Hammond  v.  Hammond,  2  Molloy,  312,  (12  Eng.  Chan.  Rep.  468.)  See  also,  Burston 
v.  Nixons,  2  Molloy,  340,  (12  Eng.  Chan.  Rep.  488.) 

«Eng.  Chan.  Reps.  ix.  345. 
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after  answer  by  striking  out  the  relief.(l)  Under  circum- 
stances the  Court  permitted  a  bill  to  be  amended  by  pray- 
ing an  injunction  after  answer,  without  prejudice  to  the 
plaintiff  taking  exceptions  to  the  answer.(2) 

I  now  come  to  the  consideration  of  amendments  that 
alter  the  parties  to  the  suit.  A  bill  may  be  amended  by 
striking  out  the  name  of  a  defendant  at  any  time  before 
he  has  answered  ;  but  if  he  has  appeared,  it  must  be  upon 
^payment  of  his  costs  of  the  suit ;  and  the  order  [  *295  ] 
must  so  express  it,  since  the  common  form  of  the  order 
giving  liberty  to  amend,  as  the  plaintiff  shall  be  advised, 
will  not  justify  striking  out  the  name  of  a  party  on  record. [a] 
A  bill  may  be  amended  by  striking  out  the  name  of  a  co- 
plaintiff,  where  his  evidence  is  required.  If  the  defendant 
has  not  appeared,  it  is  a  motion  or  petition  of  course, 
otherwise  the  order  must  be  obtained  upon  a  special  appli- 
cation to  the  Master,  as  by  striking  out  the  name  of  a 
plaintiff,  the  defendant's  security  for  costs  is  lessened. — 
The  evidence  of  a  plaintiff  being  necessary,  the  bill,  on  a 
motion  which  was  opposed,  was  amended  by  making  him 
a  defendant  upon  terms  of  paying  costs,  amending  the 
defendant's  office  copy,  and  not  requiring  a  further  an- 
swer.(3)  And  an  order  was  made  (without  consent)  to 
strike  out  the  names  of  two  of  the  plaintiffs  on  giving 
security  for  costs,  the  defendants  not  appearing  although 
served.(4)[6]  On  an  opposed  motion,  a  co-plaintiff,  as 
next  friend,  was  struck  out,  his  evidence  being  necessary ; 
but  the  general  rule  requires  such  plaintiff  to  give  security 
for  the  costs  incurred.(5)  A  bill  may  be  amended  not  only 

(1 )  Cholmondeley  v.  Clinton,  2  V.  &  B.  113.  (2)  Jacob  v.  Hall,  12  Ves.  458. 

(3)  Motteux  v.  Mackreth,  1  Ves.  142.  (4)  Lloyd  v.  Makeam,  6  Ves.  145. 

(5)  Witts  v.  Campbell,  12  Ves.  492. 

[a]  Under  the  general  rule,  allowing  the  complainant  to  amend,  upon  an  insufficient 
answer,  he  cannot  amend  by  leaving  out  the  name  of  a  defendant,  and  thus  discontinue 
the  suit  against  him,  without  costs.  Chase  v.  Dunham,  1  Paige,  572. 

[6]  A  replication  was  allowed  to  be  withdrawn,  and  bill  amended,  by  striking  out  the 
name  of  a  plaintiff,  and  making  him  a  defendant,  and  by  stating  such  facts  and  circum- 
stances relating  to  certain  transactions  between  that  plaintiff  and  the  defendant,  as  were 
material  to  show  that  the  other  plaintiffs  were  not,  and  ought  not  to  be,  bound  by  the 
acts  or  misrepresentations  of  that  plaintiff  relative  to  the  subject-matter  of  the  suit,  and 
as  were  material  to  show,  that  such  acts  and  misrepresentations  of  the  said  plaintiff  were 
evidence  against  the  defendant ;  the  plaintiffs  who  made  the  application  giving  security 
for  the  costs,  to  the  satisfaction  of  the  Master,  and  undertaking  to  amend  within  a  given 
time,  paying  the  costs  of  the  application,  the  usual  costs  of  the  amendments,  and  with- 
drawing  the  replication.  Small  v.  Attwood,  2  You.  &  Jcrv.  512. 
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by  striking  out  the  name  of  a  plaintiff,  but  also  adding  a 
plaintiff  or  plaintiffs  after  the  defendant  has  answered.(l) 

Counsel  having  advised  in  what  manner  the  bill  should 
be  amended,  alters  the  draft  bill  accordingly,  \vhich  must 
be  signed  by  him  as  sanctioning  the  amendments.  Where 
the  draft  of  an  amended  bill  is  signed  by  the  same  counsel 
who  signed  the  draft  of  the  original  bill,  and  a  new  engross- 
ment is  not  required,  the  name  of  counsel  need  not  be 
repeated  on  the  engrossment^)  In  a  case  where  a  soli- 
[  *296  ]  citor  ^greatly  altered  a  bill  after  it  had  been 
drawn  and  signed  by  counsel,  on  his  own  responsibility, 
from  what  it  was  as  originally  prepared  and  engrossed, 
and  in  that  state  filed  it,  a  demurrer  was  put  in.  The 
solicitor  then  obtained  an  order  to  amend,  struck  out  his 
own  alteration,  and  restored  the  bill  to  its  original  state, 
but  without  procuring  the  signature  of  counsel  to  such 
restoration  by  amendment,  it  was  held  by  the  Court  to  be 
irregular,  and  the  bill  was  taken  off  the  file.(3)  If  an 
information  requires  amendment,  the  sanction  and  signa- 
ture of  the  Attorney  General  must  be  obtained  in  the  same 
manner  as  to  an  original  information,  otherwise  it  will  be 
taken  off  the  file.(4)  If  the  amendments  require  a  new 
engrossment,  the  Attorney  General  signs  such  engross- 
ment ;  if  the  amendments  do  not  require  a  new  engross- 
ment the  Attorney  General  usually  signs  the  draft ;  but 
some  Attorney  Generals  require  to  be  attended  with  the 
original  record  for  the  purpose  of  signing  the  same. 

The  order  to  amend  is  obtained  either  by  a  petition  as 
of  course  presented  to  the  Master  of  the  Rolls  or  by  a 
hand  motion  in  court.  The  petition  may  be  presented 
any  day  in  or  out  of  term  ;  the  motion  may  be  made  any 
day  at  the  rising  of  the  Court  in  term,  or  on  motion  days 
out  of  term.  In  every  order  to  amend  there  must  be  an 
undertaking  by  the  plaintiff  to  amend  within  three  weeks 
from  the  date  of  the  order,  and  if  the  plaintiff  does  not 
amend  within  that  time,  the  order  is  void,  and  the  cause  as 
far  as  relates  to  any  motion  to  dismiss  the  bill  for  want  of 
prosecution,  will  stand  in  the  same  situation  as  if  no  such 
order  had  been  made.(5) 

(1)  Hichcns  v.  Congrcvc,'  1  Sim.  500.  (2)  Webster  v.  Threlfall,*>  1  S.  &  S.  135. 

(3)  Burch  v.  Rich,"  1  R.  Si  M.  156.    (4)  Attorney  General  v.  Fellows,  U.  &  W.  254. 
(5)  14  N.  O. — Before  the  New  Orders  no  time  was  specified  in  the  order  ;  and  if  the 

'En*.  Chan.  Reps.  ii.  251.     lEng.  Chan,  Reps.  i.  67.      eEng.  Chan,  Reps.  iv.  358. 
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*A  bill  cannot  be  amended  until  the  costs  of  [  *297  ] 
amendment  are  paid  ;  and  if  they  are  not  paid  or  tendered 
by  the  time  allowed  in  the  order,  the  terms  of  the  order 
are  not  considered  as  complied  with. 

If  the  amendments  are  so  considerable  that  they  cannot 
be  added  to  the  record,  the  bill  is  re-engrossed  on  parch- 
ment, and  is  annexed  to  the  original  bill,(l)  and  filed  by 
the  plaintiff's  clerk  in  Court.  Two  folios  of  amendment 
introduced  continuously  in  any  one  part  of  the  record, 
render  a  new  engrossment  necessary.  If  the  amendments 
are  not  of  sufficient  length  to  require  a  new  engrossment 
the  plaintiff's  solicitor  leaves  the  draft  of  the  bill  with  his 
clerk  in  court,  as  altered  and  signed  by  counsel,  together 
with  the  order  to  amend,  and  the  clerk  in  Court  amends 
the  record  of  the  bill  and  procures  the  same  to  be  entered 
in  the  Six  Clerks'  book  of  that  division,  and  the  office 
copy  of  the  bill  is  amended  either  by  the  plaintiff's  or 
defendant's  clerk  in  court,  according  to  the  rules  laid  down 
under  the  head  of  "  costs  of  amending  bill."[a] 

THE  TIME   ALLOWED  TO  AMEND  A  BILL  AS  OF  COURSE. 

Before  the  coming  in  of  a  defendant's  answer,  the  plain- 
tiff is  at  liberty  to  amend  his  bill  at  such  times  and  as  often 
as  he  is  advised.(2)  After  the  answer  of  defendant  has 

plaintiff  delayed  amending  his  bill,  the  defendant  served  a  notice  of  motion  that  the 
plaintiff  might  amend  within  a  given  time. 

(1)  Vernon  v.  Vawdry,  2  Atk.  119. 

(2)  Under  the  general  orders  of  1828,  much  doubt  was  entertained  on  this  point,  and 
a  second  order  to  amend  obtained  as  of  course,  even  before  answer,  was  deemed  irregu- 
lar.    See  Tarleton  v.  Dyer,*  and  Barnes  v.  Wilson,  1  R.  &  Al.   1,  and  contra  Bird  v. 

[a]  The  rule,  with  respect  to  amending  bills,  is,  that  if  there  be  not  much  new  matter 
to  be  introduced,  it  is  to  be  done  by  interpolation  ;  if  much,  it  must  be  done  on  another 
engrossment,  to  be  annexed  to  the  bill,  in  order  to  preserve  the  record  from  being  defaced. 
Willis  v.  Evans,  2  Ball  &,  Beat.  225.  Luce  v.  Graham,  4  Johns.  Ch.  Rep.  170.  The 
complainant  may,  however,  set  forth  in  the  amended  bill,  all  the  charges  of  the  original 
bill.  Fitzpatrick  v.  Power,  1  Hogan,  24. 

But  when  amendments  are  made  to  a  bill,  if  the  complainant  file  or  serve  an  entire 
new  bill,  incorporating  therein,  as  well  the  original  matter  as  the  amendments,  he  must 
distinctly  designate  the  amendments  in  the  new  bill.  If  they  be  not  so  designated,  the 
defendant's  solicitor  may  refuse  to  receive  the  copy  of  the  bill  which  includes  such 
amendments.  The  defendant's  solicitor  should  either  decline  receiving  the  amended 
bill,  where  the  amendments  are  not  noted  upon  it,  or  he  should  ascertain  what  the  amend- 
jnents  are,  and  answer  the  amendments  only.  But  if  this  course  be  not  pursued  by  the 
defendant,  the  complainant  can  only  avail  himself  of  the  objection  by  excepting  to  the 
answer  for  impertinence.  Where  the  complainant's  solicitor  unnecessarily  makes  a 
re-engrossment  or  full  copvof  the  original  bill  as  well  as  the  amendments,  he  will  not  be 
entitled  to  an  allowance  for  it,  in  the  taxation  of  his  costs.  Bunnington  Iron  Co.  v. 
Campbell,  2  Paige,  159.  See  also  Hunt  v.  Holland,  3  Paige,  82. 
»Eng.  Chan.  Reps.  iv.  304. 
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been  filed,  the  plaintiff  is  only  entitled  to  one  order  for 
leave  to  amend  the  bill,  upon  petition  or  motion  without 
[  *293  ]  *notice.(l)  This  order  must  be  obtained  before 
he  files  a  replication,  and  within  six  weeks(2)  after  the 
answer,  if  there  be  only  one  defendant,  or  after  the  last  of 
the  answers,  if  there  be  two  or  more  defendants,  is  to  be 
deemed  sufficient. (1)  The  Thirteenth  Order  does  not 
extend  to  amendments  which  are  made  only  for  the  pur- 
pose of  rectifying  some  clerical  error,  or  error  in  names, 
dates  or  sums ;  in  which  case  a  further  order  to  amend 
may  be  obtained  upon  motion  or  petition  without  notice.(l) 
Neither  does  it  apply  to  amendments  made  after  excep- 
tions to  an  answer  for  insufficiency  have  been  submitted 
to  or  allowed,  in  which  case  the  plaintiff  is  entitled  to  an 
order  as  of  course  to  amend,  although  the  bill  has  been 
previously  amended.(3)  But  this  last  order  must  not  be 
obtained  until  after  the  Master's  report  is  made(4)  and 
filed.(5)  And  must  be  obtained  before  the  further  answer 
of  defendant  is  filed.(6)  If  there  is  more  than  one  defen- 
dant, and  separate  answers  are  put  in  to  the  amended  bill, 
one  of  which  is  sufficient,  and  to  the  other  of  which,  excep- 
tions are  either  submitted  to  or  allowed,  the  plaintiff  having 
obtained  one  order  to  amend  after  answer,  cannot  as  of 
course  obtain  another  order  to  amend,  and  that  the  defen- 
dant may  answer  amendments  and  exceptions  together ; 
neither  can  he,  if  two  defendants  put  in  separate  answers 
to  amendments,  and  he  excepts  to  both,  and  one  defendant 
put  in  a  further  answer  to  the  amended  bill,  and  then  the 
other  defendant  submits,  obtain  the  order  as  of  course  to 
amend,  since  it  would  operate  against  the  defendant  who 
had  answered  fully. 

[  *299  ]  *The  plaintiff  is  entitled  to  obtain  the  order  to 
amend  at  any  time  within  six  weeks  after  the  last  answer 
has  been  deemed  sufficient,  but  it  is  irregular  to  obtain  the 

Hustler,*  1  R.  &  M.  225.  But  the  orders  as  amended  in  1832,  have  set  the  point  at  rest, 
and  only  limit  the  plaintiff  as  to  amending  "after  answer." 

(1)  13  N.  O. 

(2)  The  time  which  occurs  between  the  last  seal  after  Trinity  term,  and  the  first  seal 
before  Michaelmas  term,  or  between  the  last  seal  after  Michaelmas  term,  and  the  first 
seal  before  Hilary  term,  is  not  to  be  reckoned   in   the  computation  of  time  which  is 
allowed  to  a  party  for  amending  his  bill.     19  N.  O. 

(3)  Mendizable  v.  Hullett,  1  R.  &  M.  324.     Bird  v.  Hustler,*  1  R.  &  M.  225. 

(4)  Job  v.  Barker,  2  Swanst.  255.  (5)  Rushlon  v.  Troughton,b  2  Sim.  33. 
(6)  Insufficiency  of  answer,  page  284. 

»Eng.  Chan.  Reps.  iv.  449.  LEng.  Chan.  Reps.  ii.  298. 
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same  when  more  than  six  weeks  have  elapsed  from  the 
time  when  the  answers  of  all  the  defendants  who  are  stated 
to  be  within  the  jurisdiction  are  to  be  deemed  sufficient, 
although  no  answer  has  been  filed  by  another  defendant 
alleged  to  be  out  of  the  jurisdiction,  against  whom  process 
is  prayed  when  he  shall  come  within  the  jurisdiction  of 
this  Court.(l)[a] 

SPECIAL  APPLICATIONS  TO  AMEND  BILL. 

After  a  replication  has  been  filed,  the  plaintiff  is  not 
permitted  to  withdraw  his  replication,  and  amend  his  bill 
without  a  special  order  for  that  purpose.(2)  This  order 
was  made  upon  a  motion,  of  which  notice  was  required 
to  be  given,  but  by  3  &  4  Will.  4,  c.  94,  s.  13,  the  appli- 
cation is  now  made  to  the  Master.  To  support  the'appli- 
cation,  an  affidavit  is  made  that  the  proposed  amend- 
ment is  material  and  could  not,  with  reasonable  diligence, 
have  been  sooner  introduced  into  the  bill.(2)[6]  If,  after 
replication  filed,  the  plaintiff  has  on  special  leave  amended 
his  bill  in  such  a  manner  as  to  call  for  an  answer,  he  may 
afterwards  obtain  as  of  course  a  further  order  to  amend 
at  any  time  before  the  answer  to  the  amended  bill  is  put 
upon  the  file,(3)  but  not  after  the  amended  bill  has  been 
answered.  In  Orton  v.  Richdale,  an  original  bill  was 
filed  on  the  13th  May,  1834,  to  which  Richdale  filed  an 
answer  on  the  17th  November,  1834.  The  bill  was 
amended  in  pursuance  of  two  orders  dated  16th  March, 
1835,  and  13th  April,  1835,  by  the  ^addition  of  [  *300  ] 
250  folios.  Richdale  answered  the  amended  bill  llth 

(1)  King  of  Spain  v.  Hullett,»  3  Sim.  338. — In  the  case  cited  the  irregularity  was 
waived  by  the  acceptance  of  the  costs  of  amendment  by  the  defendant's  clerk  in  court. 

(2)  15  N.  O.  (3)  Wharton  v.  Swann,"  2  M.  &  K.  362. 

[a]  As  to  the  practice  under  the  13th  order,  referred  to  in  the  text,  see  Lloyd  v.  Wait, 
1  C.  P.  Coop.  403  ;  Cooke  v.  Betham,  Ibid.  403 ;  Howard  v.  Wallis,  Ibid.  404 ;  Millbank 
v.Stewart,  Ibid.  404;  Furnival  v.  Swann,  Ibid.  405;  Daniell  v.  Lord  Falmouth,  Ibid. 
406;  Ind.  to  4  Lond.  Jurist,  93. 

As  to  the  practice  in  New  York,  see  1  Hoff.  Ch.  Prac.  287. 

[6]  Callanan  r.  Salwey,  McClel.  598 ;  Scott  v.  Carter,  McCIel.  517;  Carleton  v.  L'Es- 
trange,  Turn.  &  Russ.  23 ;  Wright  v.  Howard,  6  Madd.  106. 

Where  the  complainant  files  a  replication  to  the  answer,  after  he  is  apprised  of  the 
necessity  of  an  amendment  to  his  bill,  he  precludes  himself  from  making  such  amend- 
ment. Vermillyed  v.  Odell,  4  Paige,  121. 

After  replication  filed,  the  bill  cannot  be  amended,  but  on  withdrawing  the  replication. 
Thorn  v,  Germond,  4  Johns.  Ch.  Rep.  4G3. 

»Eng.  Chan.  Reps.  v.  143.  i>Eng.  Chan.  Reps.  viii.  36. 
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July,  1835.  On  the  7th  January,  1836,  the  plaintiff 
obtained  a  further  order  to  amend  upon  a  petition  as  of 
course  upon  payment  of  20s.  costs  as  to  Richdale,  and 
requiring  a  further  answer  from  him,  and  the  record  of  the 
bill  was  accordingly  amended.  A  motion  was  made  to 
discharge  this  order,  and  on  2nd  of  February,  1830,  it 
was  discharged  at  the  Rolls  with  costs  for  irregularity. 
The  notice  also  asked  that  the  record  of  the  said  bill 
might  be  restored  to  the  same  state  it  was  in  previously 
to  the  amendment  thereof.  The  Court  ordered  this  part 
of  the  motion  to  stand  over,  and  that  the  order  should 
not  be  drawn  up  till  the  next  seal,  that  the  plaintiff  might 
be  enabled  to  make  such  application,  as  he  should  be 
advised,  to  amend. 

After  the  cause  is  set  down,  the  plaintiff  can  only  amend 
by  making  parties,  and  cannot  introduce  new  charges,  or 
put  a  material  fact  in  issue,  which  was  not  so  in  the  cause 
before.(l)[a] 

If  a  plaintiff  has  obtained  one  order  to  amend  after  an 
answer  has  been  filed,  and  requires  further  to  amend  his 
bill,  he  must  apply  specially  to  the  Master,(2)  and  satisfy 
him  by  affidavit,  that  the  draft  of  the  intended  amendment 
has  been  settled,  approved,  and  signed  by  counsel,  and 
that  such  amendments  are  not  intended  to  be  made  for 
the  purpose  of  delay  or  vexation,  but  because  the  same 
are  considered  to  be  material  to  the  case  of  the  plaintiff; 
this  affidavit  is  to  be  made  by  the  plaintiff  or  one  of  the 
plaintiffs  where  there  are  more  than  one  plaintiff,  and(3) 
by  his,  her,  or  their  solicitor,  or  by  such  solicitor  alone  in 
case  the  plaintiff  or  plaintiffs,  from  being  abroad  or  other- 
[  *301  ]  wise,  shall  *be  unable  to  join  therein. (4)  This 
affidavit  is  not  filed,  but  left  in  the  Master's  office,  and  a 
warrant  is  taken  out  and  served  on  the  clerks  in  court  of 
all  the  defendants  "  for  liberty  to  amend."  The  warrant 
is  attended,  and  the  Master  either  grants  or  refuses  the 
application  according  to  the  case  made  out.  If  either 

(1)  Goodwin  v.  Goodwin,  3  Atk.  370. 

(2)  This  application  was  formerly  made  to  the  Court. 

(3)  "  Or"  is  used  in  some  of  the  copies  of  the  orders,  but  is  construed  "  and,"  (Brown 
v.Dunn,*  3  Sim.  23,)  in  which  case  it  is  decided  that  it  must  be  a  joint  affidavit  of 
plaintiff  and  solicitor.  (4)  13  N.  O. 

[a]  Sec  ante,  292,  note  [a], 

»Eng.  Chan.  Reps.  v.  12. 
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party  is  dissatisfied  with  his  opinion,  he  may  appeal  by 
motion  from  the  order  made  on  such  application  to  the 
Lord  Chancellor,  Master  of  the  Rolls  or  Vice  Chancellor, 
but  the  order  made  on  such  appeal  is  final  and  conclu- 
sive^ 1) 

The  plaintiff  after  the  defendant  had  answered,  amended 
his  bill  by  adding  another  defendant,  after  that  defendant 
had  answered,  the  plaintiff  again  moved  to  amend,  not 
requiring  any  further  answer  from  the  original  defendant. 
The  motion  was  granted.(2) 

The  time  which  occurs  between  the  last  seal  after  Trin- 
ity Term  and  the  first  seal  before  Michaelmas  Term,  or 
between  the  last  seal  after  Michaelmas  Term  and  the  first 
seal  before  Hilary  Term,  is  not  to  be  reckoned  in  the  com- 
putation of  time  which  is  allowed  to  a  party  for  amending 
his  bill.(3) 

COSTS  OF  AMENDMENT. 

A  bill  may  be  amended  without  costs,  if  the  order  to 
amend  is  obtained  before  the  defendants  have  appeared, 
and  if  some  of  the  defendants  have  appeared,  and  others 
have  not,  it  may  be  amended  without  costs  as  to  those 
who  have  not  appeared.  A  bill  may  be  amended  without 
costs,  if  the  defendants  have  riot  answered,  unless  a  new 
engrossment  is  required,  arid  even  after  answer,  if  the 
plaintiff  does  *not  require  a  further  answer  from  [  *302  ] 
the  defendant ;  but  in  each  case  the  order  is  made  upon 
the  terms  of  the  plaintiff's  clerk  in  court  amending  the 
defendant's  office  copy  of  the  bill.  If  a  further  answer  is 
required  from  some  defendants,  and  not  from  others,  the 
order  is  drawn  up  with  liberty  to  amend  upon  payment  of 
205. ;  as  to  those  defendants  from  whom  a  further  answer 
is  required,  and  without  costs,  as  to  the  others,  amending 
their  office  copies.  If  the  Master  has  reported  the  defend- 
ant's answer  to  be  insufficient,  or  the  defendant  has  sub- 
mitted to  answer  exceptions,  the  plaintiff  may  obtain  an 
order  to  amend,  without  costs,  and  for  the  defendant  to 
answer  the  amendments  and  the  exceptions  together, 

(1)  3&  4  Will.  4,  c.  94,  s.  13. 

(2)  Evans  v.  Hughes/  5  Sim.  666.  (3)  19  N.  O. 

»Eng.  Chan.  Reps,  vii.572. 
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unless  the  amendments  require  a  new  engrossment ;  then, 
although  the  order  is  not  made  upon  the  terms  of  paying 
costs,  the  plaintiff  pays  20s. 

Orders  to  amend  do  not  provide  for  a  new  engross- 
ment, and  are  either  drawn  up  on  payment  of  costs,  or 
upon  the  terms  of  the  plaintiff's  amending  the  defendant's 
office  copy ;  but,  nevertheless,  if  it  is  a  new  engrossment, 
in  all  cases  the  plaintiff  pa}^s  20s.  costs.  If  the  plaintiff 
obtains  an  order  to  amend  without  costs,  amending  the 
defendant's  office  copy,  and  the  amendments  require  a  new 
engrossment,  he  may  amend  without  a  new  order,  paying 
20s.  costs. (1)  After  a  demurrer  or  a  plea  has  been  filed, 
the  bill  may  be  amended,  upon  payment  of  20s.  costs ;  but 
the  order  to  amend  must  be  obtained  and  served  before 
the  order  to  set  down  the  plea  or  demurrer  is  served, 
otherwise  the  order  is  on  payment  of  20s.  and  taxed  costs 
of  plea  or  demurrer.  If  the  amendments  require  a  new 
engrossment,  the  plaintiff  pays  to  each  set  of  defendants 
appearing  by  a  different  solicitor,  20s.  costs.  If  the 
amendments  require  a  further  answer  whether  the  bill  be 
[  *303  ]  re-engrossed  or  not,  the  plaintiff  pays  20s.  to  each 
set  of  defendants  appearing  by  a  different  solicitor  ;  but  he 
does  not  pay  more  than  20s.  if  a  new  engrossment  is 
necessary,  and  he  also  requires  a  further  answer.  New 
defendants  added  by  amendment  are  not  entitled  to  any 
costs.  If  the  plaintiff  obtains  an  order  for  liberty  to 
amend  without  costs,  the  order  directs  him  to  amend  the 
defendant's  office  copy  of  the  bill.  If  the  order  directs  the 
plaintiff  to  pay  the  costs  of  amendment,  the  defendant's 
clerk  in  court  amends  the  office  copy  at  the  defendant's 
own  expense ;  unless  there  is  a  new  engrossment,  in  which 
case  the  defendant  takes  an  office  copy  of  the  amended 
bill. 

Where  the  plaintiff  is  directed  to  pay  to  the  defendant 
the  costs  of  the  suit,  there  the  costs  occasioned  to  a 
defendant  by  any  amendment  of  the  bill,  are  deemed  to  be 
part  of  such  defendant's  costs  in  the  cause  (except  as  to 
any  amendment  which  may  have  been  made  by  special 
leave,(2)  or  which  shall  appear  to  have  been  rendered 
necessary  by  the  default  of  such  defendant;)  but  there 

(1)  Cox  v.  Champneys,  6  Madd.  314. 

(2)  In  the  order,  il  is  "  by  special  leave  of  the  Court,"  but  the  application  is  now 
made  to  the  Master. 
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shall  be  deducted  from  such  costs  any  sum  or  sums  which 
may  have  been  paid  by  the  plaintiff  according  to  the 
course  of  the  Court,  at  the  time  of  any  amendment.(l) 

When  upon  taxation,  a  plaintiff  who  has  obtained  a 
decree  with  costs,  is  not  allowed  the  costs  of  any  amend- 
ment of  the  bill  upon  the  ground  of  its  having  been  unne- 
cessarily made,  the  defendant's  costs  occasioned  by  such 
amendment  shall  be  taxed,  and  the  amount  thereof  deduct- 
ed from  the  costs  to  be  paid  by  the  defendant  to  the 
plaintiff.(2) 

By  the  old  practice,  when  a  cause  stood  over,  with 
liberty  to  amend,  and  a  motion  became  necessary  that  the 
plaintiff  might  amend  within  a  given  time,  the  plaintiff 
*paid  costs  of  that  motion. (3)  Where  the  plain-  [  *304  ] 
tiff  materially  varied  the  prayer  of  his  bill  by  amendment 
of  facts  within  his  knowledge  at  the  time  of  filing  the  bill, 
whereby  much  of  the  original  bill  and  a  great  part  of  the 
answer  were  rendered  useless  ;  on  motion  he  was  ordered 
to  pay  the  costs  of  the  original  bill,  and  of  so  much  of  the 
answer  as  related  to  the  abandoned  part  of  the  answer, 
and  of  the  motion. (4) 

The  fixed  costs  of  amendment  are  20s.,  which  are  paid 
to  the  clerk  in  court  appearing  for  each  defendant,  or  for 
each  set  of  defendants,  who  gives  a  receipt  for  the  same 
on  the  order  to  amend.  These  costs  must  be  paid  before 
the  bill  is  amended.  The  defendant's  clerk  in  court,  by 
accepting  costs  of  amendment,  waives  all  irregularity  in 
the  order.(5)  It  may  be  collected  from  the  decision  in 
Tarleton  v.  Dyer,  that  the  acceptance  of  the  costs  of 
amendment  by  the  defendant's  clerk  in  court,  not  only 
waives  any  irregularity  in  the  order,  but  renders  effective 
an  order  obtained  in  direct  opposition  to  a  prohibitory 
order  of  the  Court ;  thus  a  second  order  to  amend  obtained 
upon  motion  or  petition  of  course  against  13  N.  O.  was 
rendered  valid  by  the  defendant's  clerk  in  court  accepting 
the  costs  of  amendment. 

The  plaintiff,  in  ignorance  of  the  abatement  of  the  suit, 
amended  his  bill,  attached  the  defendant,  and  took  various 

(1)  29  N.  O.  (2)  30  N.  O. 

(3)  Cox  v.  Allingham,  3  Madd.  393,  (4)  Mavor  v.  Dry,»  2  S.  &  S.  113. 

(5)  Tarlelon  v.  Dyer,b  1  R.  &  M.  4. 

»Eng.  Chan.  Reps.  i.  373.  bEng.  Chan.  Reps.  iv.  304. 

VOL.  i.  24 
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other  proceedings.  The  defendant's  clerk  in  court  accepted 
costs  of  amendment ;  the  defendant,  on  discovering  that 
the  suit  was  abated,  moved  to  set  aside  all  the  proceed- 
ings subsequent  thereto.  The  motion  was  refused  by  the 
Vice  Chancellor,  the  defendant's  clerk  in  court  having 
cured  the  defect  by  accepting  the  costs  of  amendment, 
and  the  Vice  Chancellor's  decision  was  affirmed  on  ap- 
peal.(l) 

[    *305    ]    *THE  EFFECT  OF    AMENDING  A  BILL    ON    THE  OTHER 
PROCEEDINGS  OF  THE  SUIT. 

The  amendment  of  the  bill  operates  in  some  stages  of 
a  suit  as  a  waiver  of  the  prior  proceedings  taken  on  behalf 
of  the  plaintiff,  and  in  others  has  the  effect  of  depriving 
the  defendant  of  the  power  of  dismissing  the  bill  for  want 
of  prosecution. 

The  plaintiff  by  amending  his  bill  loses  all  benefit  of  any 
prior  proceedings  of  contempt  issued  against  the  defend- 
ant, either  for  want  of  his  appearance  or  his  answer,  and 
has  the  effect  of  obliging  him  to  begin  the  same  de  novo, 
and  entitles  a  defendant  in  custody  to  an  exparte  order 
to  be  discharged  without  either  payment  or  tender  of 
costs.(2)[a]  A  single  exception  to  the  general  rule  occurs 
in  the  case  of  a  defendant  in  custody  under  certain  circum- 
stances, as  provided  for  by  1  Will.  4,  c.  36. 

Although  the  amendment  of  the  bill  nullifies  all  prior 
process  of  contempt  for  want  of  appearance  or  answer,  it 
does  not  release  the  defendant  from  the  obligation  imposed 
upon  him  by  the  service  of  the  subpoena  to  answer,  or  ren- 
der the  service  of  a  new  subpoena  necessary :  thus,  if  a 
defendant  has  appeared  to  an  original  bill,  and  the  plain- 
tiff amends  before  answer,  he  may,  without  compelling  a 
fresh  appearance,  at  the  expiration  of  the  time  allowed  to 
the  defendant  to  answer  the  amended  bill,  attach  him  for 
want  of  such  answer.[6] 

(1)  Hair  v.  Woodbridge,  1  R.  &  M.  5.        (2)  Gray  V.  Campbell,*  1  R.  &  M.  323. 

[a]  1  Hoff.  Ch.  JPrac.  298.     But  if  a  specific  amendment  is  proposed,  and  it  appear 
evident,  that  the  case  of  the  original  defendant  cannot  be  varied  by  it,  the  process  may 
be  permitted  to  remain  in  force.    Bennett  v.  Laurence,  1  Hogan,  149 ;  Magennis  v. 
Fallen,  1  Hogan,  48 ;  Symonds  v.  Duchess  of  Cumberland,  2  Cox,  411 ;  Walsh  v.  Cal- 
houn,  1  Hogan,  217. 

[b]  Mn  Hoffman  seems  to  think  that  the  defendant  is  discharged  from  the  operation 

"Eng,  Chan.  Reps.  i.  113. 
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The  plaintiff,  by  amending  his  bill  as  of  course,  after 
the  common  injunction  to  stay  proceedings  at  law  has 
been  obtained,  thereby  loses  the  benefit  of  the  same.  If 
he  desires  to  amend  without  prejudice  to  the  common 
injunction,  he  must  move  specially  on  notice,  supported  by 
an  *affidavit,(l)  stating  the  substance  of  the  [  *306  ] 
amendments  :  and  the  order,  if  the  application  is  granted, 
is,  that  the  plaintiff  be  at  liberty  to  amend  his  bill  by 
stating  fully,  putting  in  issue  and  interrogating  as  to  the 
following  facts,  viz.,  "  as  to  whether,"  &c.[a]  But  if  the 
answer  of  the  defendant  is  reported  insufficient,  or  he  sub- 
mits to  answer  exceptions,  the  order  to  amend  does  not 
prejudice  the  common  injunction,  and  the  words,  "  with- 
out prejudice  to  the  injunction,"  are  unnecessary.(2)  A 
bill  was  allowed  to  be  amended  without  prejudice  to  the 
common  injunction,  which  had  been  obtained  on  the 
merits.(3) 

If  the  injunction  is  a  special  injunction,  the  amendment 
of  the  bill  does  not  prejudice  the  same.  The  amendment 
of  a  bill  by  an  order  as  of  course,  does  not  discharge  a 
writ  of  ne  exeat,  nor  vacate  the  recognizances  of  the 
sureties.(4)  If  a  bill  is  amended  by  adding  parties  after 
witnesses  have  been  examined,  their  depositions  cannot 
be  read  against  the  new  parties.(5) 

The  amendment  of  a  bill  in  substance,  prevents  a  plain- 
tiff excepting  to  an  answer  previously  filed ;  if  amended 

(1)  Sharp  v.  Ashton,  3  V.  &  B.  144.  (2)  Adney  v.  Flood,  1  Madd.  449. 

(3)  King  v.  Turner,  Madd.  255.  (4)  Grant  v.  Grant,  5  Russ.  1. 

(5)  Pratt  v.  Barker,*  1  Sim.  1. 

of  an  order  to  answer,  and  that  a  special  order,  that  the  amendment  be  without  preju- 
dice, is  necessary.     1  Hoff.  Ch.  Prac.  300. 

After  a  defendant  has  answered  a  bill,  any  amendment,  however  trifling,  in  the  bill, 
will  authorize  the  defendant  to  put  in  another  answer,  or  make  a  new  defence  either  by 
plea  or  demurrer.  Bosanquet  v.  Marsham,  4  Sim.  573,  (6  Eng.  Chan.  Rep.  259 ;) 
Richardson  v.  Richardson,  5  Paige,  58. 

[a]  Though  this  is  undoubtedly  the  safer  practice,  it  does  not  seem  to  be  necessary 
that  an  order  saving  the  injunction,  should  be  obtained.  1  Hoff.  Ch.  Prac.  301,  302, 
and  notes ;  Renwick  v.  Wilson,  6  Johns.  Ch.  Rep.  81  ;  Barnes  v.  Dickinson,  Dev.  N.  C. 
Rep.  326;  Read  v.  Consequa,  4  Wash.  C.  C.  Rep.  174. 

And  even,  according  to  the  English  practice,  it  has  been  held,  where  the  common 
injunction  had  issued  against  one  of  two  defendants,  for  want  of  an  answer,  and  the 
plaintiff,  afterwards,  by  an  order  of  course,  obtained  leave  to  amend  without  prejudice  to 
the  injunction,  that  such  an  order  was  not  irregular,  and,  at  all  events,  could  not  be 
impeached  by  the  defendant  against  whom  no  injunction  had  issued.  Ferrand  v. 
Hamer,  4  Myl.  &  Cr.  143.  See  also,  Davis  v.  Davis,  2  Sim.  515. 

In  Maryland,  it  has  been  held,  that  where  an  injunction  has  been  granted  on  terms, 
leave  to  amend  the  bill  will  only  be  granted,  without  prejudice  to  those  terms.  M'Mechen 
v.  Story,  1  Bland,  184. 

»Eng.  Chan,  Reps.  ii.  1. 
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after  exceptions  to  an  answer  for  insufficiency  have  been 
taken,  such  amendment  operates  as  a  waiver  of  the  excep- 
tions. An  order  to  amend,  merely  by  adding  a  party,  not 
requiring  a  further  answer,  does  not  prevent  the  plaintiff 
taking  exceptions. (1)  Where  the  plaintiff  obtains  an 
order  to  amend  without  requiring  any  further  answer,  and 
amends  the  bill  any  otherwise  than  by  an  alteration  of 
names,  dates,  or  sums,  or  the  correction  of  clerical  errors 
only,  the  defendant  has,  as  of  course,  eight  days'  time  to 
consider  whether  it  is  necessary  for  him  to  answer  the 
[  *307  ]  same,  at  the  *end  of  which  time  the  plaintiff  is 
at  liberty  to  file  a  replication,  or  set  down  the  cause  for 
hearing  on  bill  and  answer,  unless  the  defendant  has  pre- 
viously served  an  order  for  time  to  answer,  or  taken  out 
and  served  a  warrant  for  time  to  answer  such  amended 
bill.(2)  If  the  plaintiff  wishes  to  amend  without  prejudice 
to  the  exceptions  he  should  make  a  special  application  for 
that  purpose.(3) 

The  plaintiff,  by  amending,  prevents  the  defendant  dis- 
missing his  bill  for  want  of  prosecution,  but  an  order 
neither  drawn  up  nor  served  does  not.(4)  If  an  order  to 
amend  is  drawn  up,  not  requiring  a  further  answer  from 
the  defendant,  it  only  stays  the  defendant  eight  days  after 
the  plaintiff's  bill  has  been  amended,  from  serving  a  notice 
of  motion  to  dismiss,  supposing  him  to  be  in  other  respects 
in  a  situation  to  do  so  ;  but  if  the  order  is  not  so  express- 
ed, and  the  plaintiff  serves  a  subpoena,  or,  if  the  defendant 
appears,  or,  as  is  contended  by  some,  the  defendant  sends 
his  office  copy  to  be  amended,  which  is  by  them  consi- 
dered as  equivalent  to  an  appearance,  the  defendant  can- 
not move  to  dismiss  for  want  of  prosecution  until  two 
months  after  his  answer  to  the  amended  bill  is  to  be  deem- 
ed sufficient. 

In  Kendall  v.  Beckett,(5)  it  was  decided  that  the  defen- 
dant, by  delivering  to  the  plaintiff  his  office  copy,  for  the 
purpose  of  being  amended,  waived  his  right  to  dismiss  the 
bill ;  but  in  Cooke  v.  Davis,(6)  it  was  held,  that  notwith- 
standing the  defendant's  copy  had  been  amended,  yet  if 
no  subpoena  is  served  to  answer  the  amended  bill,  the 
amendments  go  for  nothing,  and  that  the  defendant  may 

(1)  Taylor  v.  Wrench,  9  Ves.  315,  (2)  14  N.  N.  O. 

(3)  De  la  Torre  v.  Barnales,  4  Madd.  396. 

(4)  Morris  v.  Owen,  1  Ves.  &  B.  523.        (5)  1  Russ,  152.        (6)  1  T.  &  R.  309. 
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dismiss;  and  in  Branstone  v.  Carter,(l)  it  is  laid  down 
that  the  amendment  of  a  bill  after  answer  without  service 
of  a  subpoena  *to  answer  the  amendments,  does  [  *308  ] 
not  prevent  the  defendant  dismissing  the  bill. 

As  an  order  to  amend,  in  some  cases,  delays  the  defen- 
dant from  dismissing  the  bill  for  want  of  prosecution  for 
eight  days,  and  in  others  prevents  the  plaintiff  filing  a 
replication,  obtaining  an  injunction,  or  otherwise  proceed- 
ing with  his  cause  for  a  like  period,  it  becomes  of  essential 
importance  precisely  to  ascertain  upon  what  principle  the 
eight  days  are  computed.  The  following  practice  is 
adopted  in  the  Six  Clerks'  office  : — The  eight  days,  like 
those  allowed  for  appearing,  are  eight  entire  days ;  thus, 
if  computed  from  the  4th,  the  whole  of  the  12th  would  be 
included.  If  the  bill  is  re-engrossed  the  defendant's  time 
to  appear  or  answer  is  computed  from  the  period  when 
the  amended  record  is  entered  in  the  book  of  the  Six 
Clerk,  and  the  plaintiff's  clerk  in  court  either  has  handed 
over  the  record  bill  as  amended  to  the  defendant's  clerk 
in  court,  or  given  him  a  written  notice  that  it  is  amended. 
If  the  plaintiff  amends  the  defendant's  office  copy,  and  it 
is  left  at  any  time  before  the  record  is  amended,  or  with 
due  diligence  after  being  called  for  by  the  plaintiff's  clerk 
in  court,  the  eight  days  are  exclusive  of  the  day  on  which 
such  office  copy  is  returned  to  the  defendant.  If  the 
office  copy  is  not  left  at  the  time  the  record  is  amended, 
or  within  a  reasonable  time  after  being  called  for,  the 
plaintiff's  clerk  in  court  gives  a  written  notice  that  the 
record  is  amended,  and  that  he  will  reply  or  otherwise 
proceed  after  the  expiration  of  eight  days  from  that  date ; 
and  where  every  hour's  delay  is  of  importance,  as  soon  as 
the  draft  amended  bill  is  left,  the  plaintiff's  clerk  in  court 
calls  for  the  defendant's  office  copy ;  and  immediately  he 
has  amended  the  record,  in  the  event  of  such  copy  not 
being  then  left,  gives  a  notice,  similar  to  that  above-men- 
tioned, of  having  amended,  and  of  his  intention  to  proceed. 
If  the  plaintiff  *pays  costs,  and  the  defendant's  [  *309  ] 
own  clerk  in  court  amends  his  office  copy,  the  eight  days 
are  computed  from  the  time  when  the  plaintiff's  clerk  in 

(1)  2  Sim.  458.» 
»Eng.  Chan.  Reps.  ii.  498. 
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court  either  hands  over  the  record  bill  as  amended  to  the 
defendant's  clerk  in  court,  or  gives  him  a  written  notice 
that  it  is  amended. 

When  the  plaintiff  amends  the  defendant's  office  copy? 
immediately  the  order  to  amend  is  served,  the  defendant 
should  leave  his  copy  to  be  amended.  Though  by  the 
courtesy  of  the  Six  Clerks'  Office  a  notice  is  given  calling 
upon  the  defendant  to  leave  his  office  copy,  yet  if  inad- 
vertently the  notice  should  be  neglected,  the  defendant 
could  riot  avail  himself  of  the  want  of  notice  as  an  objec- 
tion^!) 

TO  ENFORCE  AN  APPEARANCE  TO  AN  AMENDED  BILL. 

The  service  of  subpoenas  to  answer  an  amended  bill  on 
the  clerks  in  court  of  those  defendants  who  have  answered 
the  original  bill  is  good  service.(2)  New  defendants  add- 
ed by  amendment  are  served  personally,  and  are  entitled 
to  be  treated  as  original  defendants,  and  to  have  the  same 
time  to  answer. 

All  those  defendants  who  have  answered  the  original 
bill,  are,  if  required  to  answer  the  amendments,  served 
with  subpcenas,[a]  but  it  is  not  necessary  to  serve  those 
defendants  who  have  appeared  but  not  filed  answers  to  the 
original  bill  with  subpoenas  to  answer  the  amended  bill ; 
and  if  they  do  not  answer  within  five  weeks  in  a  town 
cause,  and  seven  weeks  in  a  country  cause,  after  the  bill 
has  been  amended,  an  attachment  may  issue  against 
[  *310  ]  them.(3)  If  a  demurrer  or  a  *plea  has  been 
allowed,  and  the  plaintiff  amend,  a  new  subpoena  to  answer 
the  amendments  is  necessary. 

(1)  Lloyd  v.  Lloyd,  1  Arab.  70  (n.)  (2)  20  N.  O. 

(3)  In  Skeffington  v. ,  4  Ves.  65,  it  appears  to  have  been  considered  the  prac- 
tice after  a  sufficient  answer  has  been  put  in,  not  to  serve  the  defendant  with  a  new 
subpoena  to  answer  an  amended  bill.  This  is  clearly  a  mistake  of  the  reporter's ;  as 
although  it  is  stated  that  no  subpoena  is  required,  yet  it  appears  that  an  order  was  drawn 
up  "  that  service  of  the  subpoena  on  the  defendant's  clerk  in  court  should  be  deemed 
good  service ;"  which  was  moved  in  consequence  of  the  defendant  being  abroad. 

In  Angerstein  v.  Clarke,  1  Ves.  250,  the  reporter  lays  down  that  it  is  not  necessary 
to  serve  new  subpoenas  on  the  original  defendants  to  answer  amended  bill ;  but  neither 
the  case  nor  the  practice  warrants  this  conclusion ;  the  question  in  that  case  being 
whether  a  subpoena  was  necessary  after  an  order  had  been  obtained,  to  answer  amend- 
ments and  exceptions  together.  The  rule  is  as  above  laid  down. 

[a]  Where  a  bill  is  amended  after  answer,  but  no  subpoena  is  served,  to  answer  the 
amended  bill,  the  amendments  go  for  nothing.  Cooke  v.  Davies,  1  Tur.  &  Russ.  310, 
(11  Eng.  Chan.  Rep.  173.) 
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An  amended  bill  is  not  considered  as  on  the  file  for  the 
purpose  of  enabling  the  plaintiff  to  issue  an  attachment 
for  want  of  an  answer,  until  the  amended  bill  is  entered 
in  the  Six  Clerks'  book ;  and  there  is  not  any  difference 
in  this  respect  between  an  amended  bill  which  has  been 
answered,  and  one  which  has  not  been  answered  ;(1)  nor 
can  an  appearance  be  enforced  until  after  the  costs  of 
amendment  are  paid  or  tendered. 

PROCEEDINGS  ON  THE  PART  OF  A  DEFENDANT  AS  TO  AN 
AMENDED  BLL. 

Those  defendants  who  have  appeared  to,  but  not  answered 
the  original  bill  are  allowed  five  weeks  in  a  town  cause, 
and  seven  weeks  in  a  country  cause  to  plead,  answer,  or 
demur,  not  demurring  alone,  to  any  amended  bill  to  which 
the  plaintiff  requires  an  answer.  The  five  weeks  and  the 
seven  weeks  in  the  above  case,  are  computed  from  the 
time  when  the  bill  is  amended  ;  and  a  defendant's  time  for 
answering  is  not  to  be  abridged  by  reason  of  the  plaintiff 
amending  his  bill.  For  instance,  suppose  a  bill  filed  1st 
June,  and  that  defendant  appears  the  same  day,  and  plain- 
tiff ^amends  2d  June — the  defendant  is  to  have  [  *311  ] 
eight  weeks  in  a  town,  and  ten  in  a  country  cause,  and 
not  to  be  curtailed  to  five  or  seven  weeks,  the  period  for 
answering  an  amended  bill.  Defendants  having  answered 
the  original  bill,  are  bound  to  appear  as  to  an  original  bill 
within  eight  days  in  a  country  cause,  and  within  four  days 
in  a  town  cause  after  service  of  a  subpoena  on  their  clerk 
in  court ;  and  are  then  allowed  five  weeks  in  a  town  cause, 
and  seven  weeks  in  a  country  cause  to  answer  the  amended 
bill. 

The  time  for  answering  an  amended  bill  (the  original 
bill  having  been  answered)  is  calculated  from  the  date  of 
the  appearance  and  not  from  the  time  when  the  party  is 
bound  to  appear  by  the  subpoena  ;(2)  unless  an  attach- 
ment has  issued  against  a  defendant  for  want  of  his 
appearance,  in  which  case  the  interval  between  the  day 
fixed  by  the  subpoena  for  appearance,  and  that  on  which 

(1)  Adamson  v.  Blackstock,«  1  S.  &  S.  120. 

(2)  Webster  v.  Threlfall,"  1  S.  &  S.  135. 

»Eng.  Chan.  Reps.  i.  59.  bEng.  Chan.  Reps.  i.  67. 
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the  same  is  actually  entered,  is  deducted  from  the  before 
mentioned  seven  weeks  or  five  weeks.(l)  A  defendant 
whose  answer  is  reported  insufficient,  and  to  whom  time 
has  been  given  by  the  Master  to  answer  exceptions,  is,  if 
the  plaintiff  obtains  an  order  to  amend  his  bill,  and  for  the 
defendant  to  answer  amendments  and  exceptions,  entitled 
to  the  usual  time  allowed  to  answer  an  amended  bill.(2) 

The  defendant  is  not  bound  to  appear  to  an  amended 
bill  until  his  costs  of  amendment  are  paid ;  to  obtain 
which,  he  instructs  his  clerk  in  court  to  give  to  the  plain- 
tiff's clerk  in  court  a  note  as  follows :  "  I  am  ready  to 
appear  when  the  costs  of  amendment  are  paid." 

(1)  12  N.  N.  O.  (2)  Fosbrooke  v.  Balguy,*  1  R.  &  M.  624. 

aEng.  Chan.  Reps,  iv.  585. 
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CHAPTER  XXIII. 

DISMISSION  OF  BILL. 

Dismission  of  a  bill  by  a  plaintiff,  312.  Upon  what  terms,  313.  By  a  defendant  before 
answer,  314.  After  answer,  316.  Proceedings  by  a  plaintiff  to  prevent  a  defendant 
dismissing,  320.  Undertaking  to  speed,  321.  Dismission  by  defendant  after  replica- 
tion, 322.  Dismission  under  the  old  practice,  325.  In  what  cases  a  defendant  is 
prevented  from  moving  to  dismiss,  326.  If  in  contempt  or  after  abatement,  326.  Effect 
of  bankruptcy  of  plaintiff,  327.  Of  a  defendant,  328.  Dismission  by  defendant  after 
order  to  revive,  329.  After  bill  of  revivor  where  no  order  to  revive  served,  329.  Dis- 
mission after  an  amendment,  331.  How  suits  were  dismissed  before  order  of  1828, 
332.  Effect  of  dismissing  a  bill,  334. 

BEFORE  explaining  the  manner  of  bringing  a  cause  to  a 
hearing,  it  appears  desirable  to  consider  the  way  in  which 
a  plaintiff  may  put  an  end  to  a  suit,  and  the  consequences 
to  which  he  exposes  himself  by  delaying  to  prosecute  the 
same. 

DISMISSION  OF  A  BILL  BY  A  PLAINTIFF. 

If  a  plaintiff  files  a  bill  either  on  his  own  behalf,[a]  or  on 
behalf  of  himself  and  all  other  persons  of  the  same  class, 
he  retains  the  absolute  dominion  of  the  suit  until  the 
decree,  and  until  that  stage  of  the  suit  he  may  dismiss  the 
bill  at  his  pleasure  ;  but  after  a  decree  he  cannot  deprive 
the  other  persons  of  the  same  class  of  the  benefit  of  the 

[a]  The  complainant  may  dismiss  his  bill  at  pleasure,  at  any  time  before  there  has 
been  a  decree,  which  settles  the  rights  of  the  parties.  Thomas  v.  Thomas,  3  Litt.  9  ; 
Bossard  v.  Lester,  2  McCord's  Ch.  Rep.  421.  And  he  may  do  so,  after  the  master  has 
made  a  report  of  the  accounts  and  exceptions  filed.  Bossard  v.  Lester,  ut  supra.  And 
he  may  do  so  at  any  time  after  the  cause  has  been  actually  heard,  and  even  after  it  has 
been  called  on  for  hearing.  Curtis  v.  Loyd,  4  Myl.  &  Cr.  194 ;  S.  C.  2  Lond.  Jurist, 
1058.  So,  where  a  receiver  had  been  appointed,  before  decree,  in  a  foreclosure  cause, 
and  the  master  reported  in  what  manner  he  should  apply  the  rents,  the  court  did  not 
thereby  acquire  such  a  dominion  over  the  suit,  that  it  could  prevent  the  plaintiff  from  dis- 
missing the  bill.  White  v.  Westmeath,  1  Beat.  174.  But  where  a  decree,  or  decretal 
order,  not  directing  inquiries  merely,  has  been  made,  the  plaintiff  cannot  dismiss  his 
own  bill.  Black  v.  Colnaghi,  9  Sim.  411. 

The  only  exception  to  this  rule,  is,  where  the  plaintiff  is  in  contempt.  Smith  v. 
Smith,  2  Blackf.  232.  Though  the  complainant's  mere  failure  to  comply  with  an  inter- 
locutory order  of  the  Court,  does  not,  of  itself,  so  place  him  in  contempt,  as  to  prevent 
him  from  dismissing  his  bill,  on  payment  of  costs.  Ibid. 

After  a  voluntary  dismissal  of  a  bill  by  the  plaintiff,  l\Q  will  not  be  allowed  to 
re-instate  it.  Orphan  Asylum  v.  McCartee,  1  Hopk.  372. 
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decree,  if  they  think  fit  to  prosecute  it.(l)[6]  Nor  can  he, 
if  the  suit  was  instituted  on  his  own  behalf,  dismiss  the 
[  *313  ]  same  after  a  *decree,  even  by  consent,  as  after 
a  decree  a  bill  can  only  be  dismissed  upon  rehearing  or 
appeal.(2)  An  order  obtained  by  a  plaintiff  in  a  cross 
suit  as  of  course  to  dismiss  his  cross  bill  upon  payment  of 
costs,  after  the  original  bill  and  the  cross  bill  had  been  set 
down  to  be  heard  together,  was  held  to  be  irregular.(3) 
The  next  friend  of  an  infant,  or  of  a  married  woman  has 
the  control  of  the  suit ;  but  the  infant  on  coming  of  age 
may  dismiss  the  bill  on  payment  of  costs.  If  there  be  more 
than  one  plaintiff,  the  general  rule  requires  that  they  should 
all  join  in  the  application  to  dismiss,  for  although  in  Lang- 
dale  v.  Langdale,(4)  Lord  Erskine  ruled  that  a  bill  might 
be  dismissed  by  one  co-plaintiff  as  to  himself  with  costs 
without  the  consent  of  the  other  plaintiffs,  and  even  without 
notice  to  them,  such  can  only  be  considered  as  law  when 
applied  to  a  case  where  the  dismission  of  the  bill  would  not 
injure  the  remaining  plaintiffs  ;(5)  or  where  one  of  two 
plaintiffs  had  ceased  to  have  any  interest  in  the  matter  in 
question.(G) 

If  the  plaintiff  dismisses  the  bill  before  the  defendants 
have  appeared,  it  is  without  payment  of  costs.  If  some  of 
the  defendants  have  appeared  and  others  have  not,  the 
order  is  drawn  up  dismissing  the  bill,  upon  payment  of 
costs,  to  those  defendants  who  have  appeared,  and  without 
costs,  as  to  those  who  have  not  appeared.  If  all  the 
defendants  have  appeared,  the  order  is  drawn  up  to  dismiss 
the  bill  upon  payment  of  costs  to  the  defendants  gener- 
ally, unless  they  consent  to  waive  such  costs.  The  cir- 
cumstance of  a  plaintiff  suing  in  forma  pauperis,  does  not 
entitle  him  to  dismiss  his  bill  without  payment  of  costs  ;(7) 

(1)  Handford  r.  Storie,'  2  S.  &  S.  196. 

(2)  Lashley  v.  Hogg,  11  Ves.  602. 

(3)  Booth  v.  Leycester,  1  K.  247.  (4)  13  Ves.  167. 

(5)  Holkirk  v.  Holkirk,  4  Madd.  50.         (6)  See  Rowlison  v.  Halifax,*  2  S.  &  S.  27. 
(7)  Pearson  v.  Belsher,  3  Bro.  C.  C.  87. 

[6]  Jones  v.  Lansing,  7  Paige,  563 ;  White  v.  Westmeath,  1  Beat.  177 ;  Thomas  r. 
Thomas,  3  Lilt.  9. 

And  in  a  very  recent  case  in  England,  where  a  complainant  filed  his  bill  in  behalf  of 
himself  and  the  other  unsatisfied  creditors  of  the  testator,  it  was  held,  that  the  executors 
were  entitled  to  dismiss  it,  before  decree,  on  payment  of  the  plaintiff's  principal  and 
interest,  with  the  costs  of  the  suit  as  between  party  and  party.  Pemberton  v.  Topham, 
2  Lond.  Jurist,  1009 ;  S.  C.  1  Beavan,  31G. 

»Eng.  Chan,  Reps.  i.  414.  bEng.  Chan.  Reps.  i.  332. 
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neither  can  an  infant  plaintiff  on  his  coming  of  age  dis- 
miss the  bill,  except  upon  terms  of  paying  the  defendant's 
costs.[a] 

^DISMISSION    OF    A    BILL    BY    A    DEFENDANT  BEFORE    [   *314   ] 

ANSWER. 

Having  considered  under  what  circumstances  a  plain- 
tiff has  a  right  to  dismiss  his  own  bill,  I  proceed  to 
inquire  how  far  a  defendant  is  entitled  to  dismiss.  As  a 
general  rule  each  defendant  is  entitled  to  make  the  appli- 
cation to  dismiss  independently,  and  without  relation  to 
the  state  of  the  proceedings  with  respect  to  the  plaintiff 
and  any  of  the  other  defendants,(l)  although  since  the 
new  orders  several  exceptions  have  been  made  to  the 
rule.  The  solicitor  for  some  of  the  defendants  was  agent 
for  the  rest ;  the  former  were  entitled  to  move  to  dismiss, 
and  they  moved  accordingly,  but  no  order  could  be  made, 
as  the  time  for  the  other  defendants  to  answer  the  amend- 
ments had  not  expired.  The  motion  was  refused  with 
costs,  as  the  solicitor  must  have  known  that  the  motion 
could  not  succeed. (2)  In  another  case,  it  was  decided 
that  a  defendant  may  move  to  dismiss,  after  the  expiration 
of  two  months  from  the  time  when  his  answer  was  to  be 
deemed  sufficient,  although  owing  to  the  answers  of  the 
other  defendants  not  being  filed,  the  time  for  amending 
the  bill  as  to  them  had  not  expired,  and  threatening  the 
defendants  who  have  not  answered  with  an  attachment 
without  issuing  one,  is  not  using  due  diligence  to  get  in 
their  answer,  so  as  to  prevent  another  defendant  moving 
to  dismiss.(3)[a] 

(1)  Anon.  9  Ves.  512.  (2)  Partington  v.  Baillie,*  5  Sim.  667. 

(3)  Gully  v.  Van  Bodicoate,8  5  Sim.  668. 

[a]  But  where  an  executor  or  administrator  has  commenced  a  suit,  by  mistake,  or  has 
ascertained  that  it  would  be  useless  to  proceed,  in  consequence  of  facts  subsequently 
discovered,  he  will  be  permitted  to  discontinue  without  payment  of  costs.  Arnoux  v. 
Steinbrenner,  1  Paige,  82. 

[aj  Where  a  cause  is  at  issue  as  to  one  of  the  defendants,  by  filing  a  replication  to  his 
answer,  and  the  plaintiff  has  neglected  to  proceed  against  the  other  parties,  so  that  such 
defendant  cannot  proceed  to  examine  witnesses  and  close  the  proofs,  lie  may  move  to 
dismiss  the  complainant's  bill  for  want  of  prosecution.  Vermillyed  v.  Odell,  4  Paige,  121  ; 
S.  C.  1  Edw.  617. 

So,  in  New  Jersey,  it  has  been  held,  that  if  one  of  the  defendants  puts  in  u  pica,  and 
does  not  set  it  down,  or  the  solicitor  of  the  defendant  who  pleads,  and  the  solicitor  of  the 
complainant  agree  to  delay  the  cause  for  an  unreasonable  time,  this  affords  no  excuse  for 

*Eng.  Chan.  Reps*  vii,  673, 


314  DISMISSION  OF  BILL. 


If  a  plaintiff  does  not  proceed  with  his  suit  within  the 
time  limited  by  the  orders  and  rules  of  the  Court,  the  rem- 
edy of  the  defendant  is  a  motion  to  dismiss  the  plain- 
tiff's bill  with  costs  for  want  of  prosecution.  The  time 
when,  and  the  circumstances  under  which,  the  defend- 
ant is  entitled  to  make  this  application,  depend  upon 
[  *3 1 5  ]  *the  progress  the  suit  has  made.  As  a  general  rule, 
the  defendant  is  not  at  liberty  to  dismiss  a  bill,  until  two 
months  after  his  answer  has  been  deemed  sufficient, 
neither  can  he  move  to  dismiss  during  the  pendency  of  a 
plea  or  demurrer,(l)  although  any  length  of  time  may 
have  elapsed  since  either  was  filed  ;  for  in  the  one  case,  if 
the  plaintiff,  after  the  defendant  has  appeared,  does  not 
urge  on  the  suit,  the  defendant  may  file  his  answer,  and 
in  the  other,  may  set  down  his  plea  or  demurrer,  and  thus 
put  himself  in  a  situation  to  move  to  dismiss.[a] 

Under  certain  circumstances,  however,  the  defendant 
is  entitled  to  make  the  application  specially,  as  in  a  case 
where  the  Court  had  given  the  defendant  a  fortnight's 
time  to  answer,  after  the  plaintiff  had  produced  an  instru- 
ment stated  in  the  bill,  and  fifteen  months  having  elapsed 
without  production,  the  plaintiff  was  ordered  to  produce 
the  instrument  on  or  before  a  day  named,  and  production 
not  being  made,  the  bill  was  dismissed  with  costs. (2) 
And  in  a  case  where  the  costs  of  a  former  suit  had  not 
been  paid,  and  the  Court  had  ordered  that  the  defendant 
should  have  a  month's  further  time  to  answer  after  the 
plaintiff  should  have  paid  them,  and  they  were  not  paid  in 
due  time,  the  defendant  was  allowed  to  move  to  dismiss. 
Also  where  a  bill  had  been  dismissed  for  want  of  prose- 
cution, and  before  the  costs  were  paid  the  defendant  died, 

(1)  Anon.  2  Ves.  287. 

(2)  The  Princess  of  Wales  v.  Earl  of  Liverpool,  3  Swanst.  567. 

the  complainant,  upon  an  application,  by  another  defendant  who  has  answered,  to  dismiss 
the  complainant's  bill  for  want  of  prosecution.  Winans  v.  Walworth,  Halst.  N.  J. 
Dig.  171. 

In  North  Carolina,  where  an  injunction  has  been  obtained,  and  dissolved  on  hearing 
the  answer  of  the  defendant,  and  the  plaintiff  retains  the  bill,  if  he  takes  no  steps  towards 
preparing  his  cause  for  hearing,  in  two  terms  after,  the  bill  will  be  dismissed  for  want 
of  prosecution.  Avery  v.  Brunce,  1  Hayw.  3G9. 

[a]  A  motion  to  dismiss,  for  want  of  prosecution,  will  be  refused  with  costs,  when  it 
shall  appear  that  the  solicitor  of  the  defendant  was,  before  the  notice  of  motion  was  given, 
acquainted  with  circumstances  which  Icfl  no  doubt  of  (he  plaintiff  having  used  due  dili- 
gence, to  obtain  sufficient  answers  from  those  defendants  who  had  not  previously 
answered.  Barber  v.  Kavanagh,  1  C.  P.  Coop.  418. 
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and  the  plaintiff  filed  another  bill  against  the  defendant's 
executors  for  the  same  object ;  the  proceedings  in  the  last 
suit  were,  on  motion,  stayed,  until  the  costs  of  the  former 
were  paid.(l)  And  where  there  are  several  plaintiffs,  and 
the  suit  abates  by  the  death  of  one,  the  defendant  may, 
before  answer,  move  that  the  bill  may  be  dismissed  with 
costs,  ^unless  the  suit  is  revived  by  the  surviving  [  *316  ] 
plaintiffs  within  a  given  time.(2) 

DISMISSION  BY  A  DEFENDANT  AFTER  ANSWER. 

If,  at  the  expiration  of  two  months  after  the  defendant's 
answer(3)  has  been  deemed  sufficient,(4)  the  plaintiff 
neglects  to  proceed,  the  defendant  is  entitled  to  move 

o  L  7 

upon  notice  that  the  plaintiff's  bill  may  be  dismissed  with 
costs  for  want  of  prosecution.(5)  Thus,  supposing  a  defend- 
ant to  have  filed  his  answer  on  the  1st  of  March,  and 
that  it  was  not  excepted  to  nor  referred  for  impertinence 
or  scandal,  nor  any  proceeding  taken  by  the  plaintiff 
with  respect  to  it,  the  answer  would  be  deemed  suffi- 
cient from  the  26th  of  April,  or  at  the  expiration  of  two 
lunar  months  after  it  had  been  filed ;  in  which  case  the 
defendant  would  be  entitled  to  give  a  notice  of  motion  to 
dismiss  any  day  after  the  21st  of  June,  that  is,  after  the 
expiration  of  the  two  months  after  the  answer  had  been 
deemed  sufficient.  In  ascertaining  the  period  when  a 
defendant  may  give  a  notice  of  motion  to  dismiss,  it  must 
be  ever  borne  in  mind  that  the  time  which  occurs  between 
the  last  seal  after  Trinity  term,  and  the  first  seal  before 
Michaelmas  term,  or  between  the  last  seal  after  Michael- 
mas and  the  first  seal  before  Hilary  term,  are  not  to 
be  reckoned  in  the  computation  of  time  which  is  allow- 
ed to  a  party  for  amending  any  bill  for  filing  or  deliver- 
ing, *or  referring  exceptions  to  any  answer,  or  [  *317  ] 

(1)  Spires  v.  Sewell,*  5  Sim.  193.  (2)  Adamson  v.  Hall,  Turn.  258. 

(3)  By  the  17th  of  Lord  Bacon's  Ordinances,  if  a  plaintiff  discontinued  by  prosecu- 
tion after  all  the  defendants  had  answered,  above  the  space  of  one  whole  term,  the  cause 
was  to  be  dismissed  of  course,  without  any  motion  ;  but  after  replication  put  in,  no  cause 
was  to  be  dismissed  without  motion  and  order  of  the  Court.     Beam.  Ord.  11. 

(4)  As  to  when  an  answer  is  to  be  deemed  sufficient,  see  p.  286» 
(5;  16  N.  O. 

•Eng.  Chan.  Reps.  vii.  385. 
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for  retaining  a  Master's  report  upon  any  exceptions.(l) 
Thus  the  days  which  occur  between  the  last  seal  after 
Trinity  term  and  the  first  seal  before  Michaelmas  term, 
or  between  the  last  seal  after  Michaelmas  term  and  the 
first  seal  before  Hilary  term,  are  to  be  excluded  in  reckon- 
ing the  period  when  the  defendant's  answer  is  to  be 
deemed  sufficient,  but  not  in  estimating  the  two  months 
after  it  has  been  deemed  sufficient,  and  before  the  expira- 
tion of  which  the  defendant  cannot  move  to  dismiss.(2) 
Thus  supposing  the  answer  had  been  filed  on  the  8th  of 
June,  and  the  last  seal  after  Trinity  term  was  on  the  26th 
of  July,  and  the  first  seal  before  Michaelmas  term  on  the 
1st  of  November,  the  last  day  for  excepting  to  the  answer 
would  be  the  8th  of  November,  and  consequently  if  no 
exceptions  were  taken,  the  answer  would  be  deemed  suffi- 
cient from  that  day,  and  the  plaintiff  would  be  entitled  to 
serve  a  notice  of  motion  to  dismiss  at  any  time  after  the 
13th  of  January.  The  time  which  occurs  between  the 
last  seal  after  Michaelmas  term,  and  the  first  seal  before 
Hilary  term  not  being  excluded  in  computing  the  two 
months,  from  the  answer  being  deemed  sufficient. 

This  last  position  is,  however,  at  some  periods  of  the 
year,  liable  to  be  altered,  from  the  effect  of  the  26  N.  N. 
O.  which  directs,  that  a  defendant  shall  not  be  at  liberty 
to  serve  a  notice  of  motion  to  dismiss  for  want  of  prose- 
cution, until  after  the  time  limited  by  the  rules  of  the 
Court  within  which  a  plaintiff  may  obtain  an  order  to 
[  *318  ]  amend,  as  to  such  ^defendant,  shall  have  expired, 
any  thing  in  any  former  order  contained  to  the  contrary 
notwithstanding.^)  Thus,  supposing  an  answer  to  be 

(1)  19  N.  O. — The  simplest  mode  of  computing  the  time  is  taking  the  four  months 
at  112  days,  and  adding  to  it  the  days  excluded  by  the  19th  Order,  and  subtracting  the 
sum  from  the  number  of  days  which  have  elapsed  since  the  filing  of  the  answer,  or  the 
number  of  days  from  the  sum  as  the  case  may  be. 

(2)  In  Attorney  General  v.  Jones,a  5  Sim.  256,  the  reporter  has  entirely  lost  sight  of 
this  distinction,  although  it  is  in  conformity  with  the  decision  of  the  Court.     The  case 
as  reported  is  calculated  to  mislead  the  profession. 

(3)  Before  this  order,  the  defendant  was  sometimes  in  a  situation  to  dismiss  before 
the  time  allowed  to  amend  had  expired  ;  thus,  supposing  the  defendant  had  filed  his 
answer  on  the  28th  of  May,  it  was  deemed  sufficient  from  the  23d  of  July,  and  the 
defendant  was  entitled  to  give  a  notice  of  motion  to  dismiss  as  soon  after  the  17th  of 
September  as  the  sittings  of  the  Court  allowed.     Whereas  in  consequence  of  the  period 
which  occurred  between  the  last  seal  after  Trinity,  and  the  first  seal  before  Michaelmas 
term  (say,  from  the  26th  of  July  to  the  1st  of  November)  not  being  reckoned  in  the 
time  allowed  for  amending  a  bill,  the  plaintiff  was  entitled  until  long  after  the  1st 
November  to  amend* 

•Eng.  Chan.  Reps.  vii.  409. 
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deemed  sufficient  on  the  2()th  December,  two  months  from 
that  time>  would  expire  on  the  14th  February.  Now,  a 
defendant  is  entitled  to  amend  at  any  time  within  six 
weeks  after  the  defendant's  answer  is  deemed  sufficient, 
and  in  computing  such  six  weeks,  the  time  between  the 
last  seal  after  Michaelmas  term  and  the  first  seal  before 
Hilary  term  is  excluded,  so  that  the  time  limited  for  the 
plaintiff  to  obtain  an  order  to  amend  would  not  have 
expired  on  the  14th  February,  consequently,  the  defendant 
could  not  on  the  15th  February  give  a  notice  of  motion  to 
dismiss. 

If  the  notice  of  motion  to  dismiss  is  given  for  too  early 
a  day,  the  defect  is  not  cured  by  the  motion  being  acciden- 
tally postponed  to  a  day  when  it  might  have  been  regularly 
made.(l)[rt] 

If  the  plaintiff,  upon  being  served  with  a  notice  of  motion 
to  dismiss,  does  not  instruct  his  counsel  to  undertake  to 
speed  or  to  hear  the  cause  upon  bill  and  answer  against 
the  defendant,  or  upon  a  sufficient  cause  shown  obtain 
special  time,  an  order  is  made,  dismissing  the  bill  with 
costs.  The  order  to  dismiss  the  bill,  is  drawn  up  upon 
the  production  of  an  affidavit  of  the  service  of  the  notice 
of  motion,  and  of  the  Six  Clerk's  certificate  of  the  answer 
*being  filed,  and  that  no  further  proceedings  have  [  *319  ] 
been  taken.  This  certificate  must  not  state  any  proceed- 
ings subsequent  to  the  motion,  but  need  not  bear  date  prior 
to  the  motioB/2)  and  if  dated  subsequently  to  the  motion, 
it  is  sufficient. (3)[a] 

In  Slatter  v.  Slatter,  on  the  plaintiff's  undertaking  to 
speed,  an  order  dated  29th  May,  1834,  was  made  on  the 

(1)  De  Geneve  v.  Hannam,*  1  R.  &.  M.  494. 

(2)  King  v.  Noel,  5  Madd.  13.  (3)  M'Mahon  v.  Sisson,  12  Ves.  465. 

[a]  A  defendant  is  not  allowed  to  give  notice  of  motion  to  dismiss,  until  the  whole 
time  allowed  for  performing  an  undertaking  to  speed  has  expired,  although  performance 
has  become  impossible.  Whalley  v.  Pepper,  8  Sim.  203,  (1 1  Eng.  Ch.  Rep.  397.) 

[a]  It  is  a  sufficient  answer  to  a  motion  to  speed,  where  the  plaintiff  has  omitted  to 
file  a  replication,  that  he  does  so,  after  notice  of  motion  given,  and  before  it  is  actually 
made ;  and  the  only  order  which  the  Court  will  make,  in  such  case,  is,  that  the  defen- 
dant have  the  costs  of  the  motion.  Attorney  General  v.  Cooper,  1  C.  P.  Coop.  415  ; 
Corporation  of  Dartmouth  v.  Iloldsworth,  9  Sim.  383.  And  it  seems,  that  the  defen- 
dant is  not,  in  addition,  entitled  to  an  undertaking.  Bazalgette  v.  Curlew,  1  C.  P.  Coop. 
415. 

This  was  formerly  the  practice  in  New  York;  Griswold  v.  Inman,  1  Hopk.  86; 
though,  now,  the  replication  must  be  filed  within  ten  days  after  the  answer  is  deemed 
sufficient,  or  the  case  stands  for  hearing  on  bill  and  answer.  1  Huff.  Ch.  Prac.  452. 

*Eng.  Chan^.  Reps.  iv.  523. 
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usual  terms,  excepting,  that  the  rules  were  to  be  entered 
in  Michaelmas,  and  a  subpoena  to  hear  judgment  served 
in  Hilary  term,  instead  of  one  term  later.  The  order  was 
made  in  June,  and  the  costs  of  the  application  taxed  and 
paid,  and  in  the  same  month  of  June  a  replication  was 
filed,  and  a  subpoena  to  rejoin  served.  No  further  pro- 
ceedings were  taken  by  the  plaintiff.  A  motion  to  dis- 
miss was  made  after  Hilary,  1835,  (31st  January,)  although 
served  24th  January,  the  Registrar  refused  to  draw  up  an 
order,  as  the  first  order  was  irregular,  although  the  defen- 
dant waited  until  after  Hilary  term,  (the  proper  time  for 
plaintiff  to  give  his  rules.)  The  Vice  Chancellor,  as  appears 
by  counsel's  brief,  was  of  opinion  that,  as  the  first  order, 
which  was  the  foundation  of  the  one  then  sought  for,  was 
irregular,  the  order  to  dismiss  ought  not  to  be  drawn  up, 
but  that  an  application  ought  to  have  been  made  to  correct 
the  first  order.  It  does  not  appear  that  the  acquiescence 
of  the  plaintiff  operated  in  the  defendant's  favour.  It 
appears  by  an  order  of  31st  January,  1835,  that  by  con- 
sent an  order  of  dismissal  was  drawn  up  as  of  15th  April, 
1835. 

[    *320    ]     ^PROCEEDINGS  BY  A  PLAINTIFF  TO  PREVENT  THE 
DEFENDANT  DISMISSING  THE  BILL. 

There  are  two  ways  in  which  a  plaintiff  may  meet  the 
above  notice  of  motion  to  dismiss; — 1st,  he  may  satisfy 
the  Court  that  he  is  unable  to  proceed  in  the  cause  by 
reason  of  any  other  defendant  or  defendants  not  having 
sufficiently  answered  the  bill,  and  that  due  diligence  has 
been  used  to  obtain  a  sufficient  answer  or  answers  from 
such  other  defendant  or  defendants  ;(1)  2dly,  he  may  give 
an  undertaking  to  speed  the  cause.(2)[a] 

If  he  can  satisfy  the  Court  that  he  is  unable  to  proceed, 
as  first  above  mentioned,  the  Court  is  to  allow  him  such 
further  time  for  proceeding  in  the  cause  as  shall  appear 

(1)  16  N.  O. 

(2)  16  N.  O.— Before  the  New  Orders,  the  plaintiff,  on  being  served  with  a  notice  of 
motion  to  dismiss,  gave  an   undertaking  to  speed,  which  carried  him  over  a  term,  after 
which  the  defendant  was  obliged  to  serve  another  notice,  and  the  plaintiff  was  then  put 
under  terms  of  going  to  commission  that  vacation,  entering  rules  in  the  next  term,  and 
setting  down  his  cause  for  hearing  for  the  second  term. 

[a]  See  also,  ante,  315,  note  [a] ;  319,  note  [a]. 
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to  the  Court  to  be  reasonable.(l)  The  -cases  which  have 
been  decided  since  this  general  order,  have  very  much 
extended  the  principle  as  there  laid  down ;  in  some  cases 
refusing  to  made  any  order  at  all  ;(2)  and  in  others  dis- 
missing the  defendant's  application  with  costs.(3)  If  the 
plaintiff  takes  an  office  copy  of  an  answer,  he  waives  his 
right  to  enforce  ^payment  of  the  costs  by  pro-  [  *321  ] 
cess  of  contempt,  and  cannot  object  to  a  motion  to  dis- 
miss, that  the  defendant  is  in  contempt.(4)  If  the  plaintiff 
is  not  prepared  to  justify  his  delay,  and  does  not  wish  the 
bill  dismissed,  he  must  instruct  counsel  to  undertake  to 
speed. 

An  undertaking  to  speed,  signed  by  counsel,  and  left  at 
the  Registrar's  office  the  same  day  the  motion  is  made,  is 
held  regular.(5)  If  the  counsel  is  attending  in  court,  the 
more  regular  way  is  for  him  to  get  the  Registrar  attending 
there  to  take  a  note  of  his  having  undertaken  to  speed  ; 
but  the  production  of  the  brief  at  the  Register  Office  is  suf- 
ficient. 

The  undertaking  to  speed  is  upon  the  terms  either  to 
hear  the  cause  as  against  the  defendant  making  the  motion 
upon  bill  and  answer,  or  for  the  plaintiff  to  file  a  replica- 
tion, serve  a  subpoena  to  rejoin,  and  in  case  he  requires  a 
commission  to  examine  witnesses,  to  obtain  and  serve  an 
order  for  such  commission  within  three  weeks  from  the 
date  of  such  undertaking,  and  give  rules  to  produce  wit- 
nesses and  pass  publication  at  the  latest  in  second  term 
then  next  following,  set  down  his  cause  for  hearing,  and 
serve  subpoenas  to  hear  judgment  returnable(G)  in  the 
succeeding  term. 

The  order  drawn  up  on  this  undertaking  also  directs 
that  the  plaintiff  Jo  pay  to  the  defendant  the  costs  of  the 
application  to  dismiss,  to  be  taxed  by  the  Master. 

(1)  16  N.  O.  (2)  Vent  v.  Pacey,*  3  Sim.  382. 

(3)  I  think  it  may  be  fairly  contended  that  the  courts  are  not  warranted  either  by  the 
new  orders,  or  by  the  practice,  in  dismissing  with  costs  an  application  by  a  defendant 
regularly  made  in  pursuance  of  the  16  N.  O.     Under  the  old  practice,  the  only  answer 
to  the  motion  to  dismiss  for  want  of  prosecution,  was  the  undertaking  to  speed  the  cause: 
special  circumstances  were  the  ground  of  a  special  application  to  the  Court.     Lyon  v. 

Dumbell,  1 1  Ves.  608  ;  Bligh  v. ,  13  Ves.  455.    The  only  power  conferred  by  the 

general  orders  is  "to  allow  the  plaintiff  further  time  to  proceed." 

(4)  Landars  v.  Allen,»>  6  Sim.  619.  (5)  Lyndon  v.  Lyndon, 3  Madd.  240. 
(6)  By  an  oversight  the  Registrars  omit  the  word  "  returnable''  in  the  orders  drawn 

up  by  them. 

»Eng.  Chan.  Reps.  v.  164.  b£ng.  Chan.  Reps.  ix.  436. 

25* 
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^DISMISSION  OF    A  BILL  BY    A    DEFENDANT    AFTER    A 
REPLICATION. 

It  has  been  shown  that  if  the  plaintiff  neglects  to  pro- 
ceed with  his  cause  within  two  months  after  the  defend- 
ant's answer  has  been  deemed  sufficient,  the  defendant 
may  give  a  notice  of  motion  to  dismiss.  It  remains  to  be 
explained  what  remedy  the  defendant  has,  where  the  plain- 
tiff proceeds  with  his  cause,  within  the  time  before  men- 
tioned, and  then  suffers  the  cause  to  sleep,  or  having 
given  an  undertaking  to  speed,  fails  to  comply  with  the 
terms  thereof. 

If  the  plaintiff  has  filed  a  replication  without  having 
been  served  with  a  notice  of  motion  to  dismiss  the  bill  for 
want  of  prosecution,  he  must  serve  a  subpoena  to  rejoin, 
and  in  case  he  requires  a  commission  to  examine  witnesses, 
obtain  and  serve  an  order  for  such  commission  within 
three  weeks  from  the  filing  of  the  replication ;  and  such 
commission  is  to  be  at  the  latest  returnable  on  the  first 
return  of  the  second  term  then  next  following,  and  the 
plaintiff  is  to  give  his  rules  to  produce  witnesses  and  pass 
publication  at  the  latest  in  the  same  term,  and  is  to  set 
down  his  cause  for  hearing,  and  duly  serve  the  subpoena  to 
hear  judgment,  returnable  in  the  succeeding  term.  And  if 
the  plaintiff  makes  default  in  any  of  the  above  particulars, 
then,  upon  application  by  the  defendant  upon  notice  of 
motion  the  plaintiff's  bill  is  to  stand  dismissed  out  of 
Court  with  costs,  unless  the  Court  shall  make  a  special 
order  to  the  contrary.(l)  Thus,  if  a  plaintiff  files  a  repli- 
cation, serves  a  subprena  to  rejoin,  and  obtains  an  order 
for  a  commission  to  examine  witnesses,  and  serves  the 
same  either  in  Hilary  term  or  in  the  vacation  after  the 
[  *323  ]  term,  he  has  until  the  *first  return  of  Trinity 
term  to  execute  and  return  the  commission,  and  must  enter 
rules  at  the  latest  in  the  same  Trinity  term,  and  set  down 
his  cause  for  hearing,  and  make  the  subpoana  to  hear  judg- 
ment returnable  in  Michaelmas  term.  If  the  plaintiff 
makes  default  in  any  of  the  above  progressive  steps,  the 
defendant  is  entitled  to  give  a  notice  of  motion  to  dismiss 
the  bill,  which  the  Court  will  order  unless  the  plaintiff  can 
show  good  cause  to  the  contrary.(2) 

(1)  17N.  O.  (2)  17N.O. 


DISMISSION  OP  BILL.  323 


To  procure  this  order  the  plaintiff  leaves  with  the  Re- 
gistrar's clerk  a  certificate  of  the  replication  having  been 
filed,  and  states  in  his  brief  the  subsequent  proceedings 
which  are  inserted  in  the  order ;  if  they  are  mis-stated  it 
will  be  a  ground  to  discharge  the  order,  but  no  evidence  is 
required  that  the  proceedings  subsequent  to  the  replication 
have  taken  place. 

If,  however,  the  plaintiff  should  neglect  to  file  his  repli- 
cation or  serve  his  subpoena  to  rejoin  within  the  three 
weeks,  or  to  enter  his  rules  or  set  down  his  cause  within 
the  time  limited  by  the  order,  and  the  defendant  instead 
of  taking  advantage  of  his  laches  by  dismissing  the  bill, 
should  suffer  him  to  set  himself  right  again,  by  taking 
such  proceeding  although  not  within  the  time  limited,  it 
seems  within  the  spirit  of  the  decision  in  Femes  v.  Hut- 
chinson,(l)  that  the  defendant  would  be  then  too  late, 
to  dismiss  the  bill  for  want  of  prosecution.  It  is  con- 
ceived, however,  that  each  case  would  be  decided  upon 
its  own  particular  circumstances.  If  the  defendant  has 
given  an  undertaking  to  speed  the  cause  by  setting  down 
the  same  upon  bill  and  answer,  as  against  the  defendant 
moving  to  dismiss,  and  neglect  to  do  so,  the  new  orders 
have  not  provided  any  remedy.  It  is  however  presumed 
that  the  Court  would  dismiss  *the  bill  upon  a  [  *324  ] 
notice  of  motion  being  served  in  consideration  of  the 
plaintiff  having  failed  in  his  undertaking.  If  the  plaintiff 
has  undertaken  to  reply,  give  rules  and  set  down  his 
cause,  and  fails  in  fulfilling  the  same,  the  defendant's  rem- 
edy is  the  same  as  that  just  explained,  in  the  case  of  a 
plaintiff  having  replied  without  having  been  served  with  a 
notice,  and  then  neglecting  to  proceed. 

It  has  been  decided  in  a  recent  and  unreported  case(2) 
by  his  honour  the  Vice  Chancellor,  that  if  a  plaintiff  under 
the  17th  Order  obtains  and  serves  a  subpoena  to  rejoin 
within  due  time  after  filing  his  replication,  and  does  not 
require  or  obtain  an  order  for  a  commission,  that  the  New 
Orders  do  not  provide  a  remedy  in  case  he  fails  to  pro- 
ceed with  his  suit,  inasmuch  as  the  obligation  to  enter 
the  rules  to  produce  and  to  pass  publication,  and  to  set 

(1)  R.  &  M.  22.* 

(2)  Janaway  v.  Williams,1?  Trin.  1833.     Since  reported  in  6  Sim.  77. 

>Eng.  Chan.  Reps.  iv.  309.  tEng.  Chan.  Reps.  ix.  178. 
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down  his  cause,  is  in  words  governed  by  the  antecedent 
"  in  case  he  requires  a  commission."(l)  If  the  plaintiff 
does  not  obtain  an  order  for  a  commission  to  examine  wit- 
nesses, the  defendant  cannot  dismiss  the  bill  after  service 
of  a  subposna  to  rejoin. 

The  remedy  of  the  defendant  is  therefore  under  the  old 
[  *325  ]  ^practice.  Before  the  New  Orders  a  cause  being 
at  issue  by  the  service  of  the  subpoena  to  rejoin,  the 
defendant  could  not  after  that  dismiss  a  bill  for  want  of 
prosecution.  If  the  plaintiff  delayed  his  suit  the  defend- 
ant's remedy  was  to  set  down  the  cause,  which  he  was 
only  enabled  to  do  by  slow  and  protracted  steps ;  for 
instance,  if  the  subpoena  to  rejoin  was  served  in  Hilary 
term,  1820,  the  defendant  could  take  no  proceeding  until 
Trinity  term  following,  when  he  was  at  liberty  to  enter 
a  rule  to  produce  witnesses  ;  he  was  then  compelled  to 
remain  inactive  until  Hilary  term,  1821,  when  he  was 
entitled  to  enter  a  rule  to  pass  publication,  and  it  was  not 
until  Trinity  term,  1822,  that  he  conld  set  down  the  cause, 
which  was  done  at  the  request  of  the  defendant ;  how 
long  the  cause  remained  in  the  book  depended  upon  the 
state  of  the  paper :  when  it  did  come  on  after  a  delay  of 
upwards  of  two  years  from  the  date  of  the  subpoena  to 
rejoin,  all  the  order  which  the  defendant  could  take  in  the 
event  of  the  plaintiff's  not  appearing,  was  to  dismiss  the 
bill  with  costs.  The  17th  Order  was  intended  to  accom- 
plish all  this  in  three  months.  In  proceeding  under  the 
old  practice  the  defendant  is  only  bound  to  serve  the  plain- 
tiff with  a  subpoena  to  hear  judgment. 

Where  a  plaintiff  obtains  an  order  for  a  commission  to 
examine  witnesses,  and  serves  it  on  the  defendant,  his  sub- 

(1)  The  above  decision  appears  to  overturn  all  the  orders  drawn  up  on  the  plaintiff's 
undertaking  to  speed  under  the  16th  Order;  for  as  the  rules  and  regulations  governing 
the  17th  Order  are  to  apply  to  the  16th  Order,  if  there  is  no  power  to  dismiss  under  the 
17th  Order,  in  case  the  plaintiff  does  not  obtain  an  order  for  a  commission,  it  appears 
difficult  to  discover  upon  what  authority  the  Registrars  draw  up  the  order  upon  the 
plaintiff's  undertaking  to  speed  pursuant  to  the  16th  Order  in  its  present  form,  which 
runs  thus: — "  It  is  ordered  that  the  plaintiff  do  file  a  replication,  serve  subpoenas  to 
rejoin,  and  obtain  and  serve  an  order  for  a  commission  to  examine  witnesses,  if  he 
require  such  commission,  within  three  weeks  from  this  time,  and  give  rules  to  produce 

witnesses  and  pass  publication  in term — [the  second  following  term  is  inserted 

in  the  blank.  If  the  17th  Order  does  not  fix  this  term,  upon  what  authority  is  it  inser- 
ted ?] — and  set  the  cause  down  for  hearing,  and  serve  subpoenas  to  hear  judgment,  in 

term,  or  in  default  thereof  that  the  plaintiff's  bill  do  stand  dismissed  out  of  this  Court 
with  costs." 
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sequent  abandonment  of  such  order  will  not  withdraw  the 
case  from  the  operation  of  the  17  N.  O.(l) 

Before  the  General  Orders  of  1828,  the  plaintiff  was 
enabled  to  evade  the  dismission  of  his  bill  by  replying  to 
the  answer  and  afterwards  withdrawing  his  replication 
and  amending  his  bill.  By  the  15  N.  O.  it  is  ordered,  that 
after  a  replication  has  been  filed  the  plaintiff  shall  not  be 
permitted  to  withdraw  it  and  to  amend  the  bill  without  a 
^special  order  of  the  Court  for  that  purpose,  made  [  *326  ] 
upon  a  motion,  of  which  notice  has  been  given  ;  the  Court 
being  satisfied  by  affidavit  that  the  matter  of  the  proposed 
amendment  is  material,  and  could  not,  with  reasonable 
diligence,  have  been  sooner  introduced  into  the  bill. 

Even  under  the  old  practice  the  plaintiff  could  not,  after 
an  undertaking  to  speed,  obtain  an  order  to  withdraw  his 
replication  and  amend. (2) 

It  has  been  observed  that  if  the  plaintiff  does  not  pro- 
ceed with  his  suit  within  the  time  limited  by  the  rules  and 
orders  of  the  Court,  that  the  remedy  of  the  defendant  is  to 
serve  a  notice  of  motion,  to  dismiss  the  bill  for  want  of 
prosecution.  I  proceed  to  show,  1st,  how  this  right  of  the 
defendant  may  be  controlled  either  by  his  own  position,  or 
by  that  of  the  plaintiffs,  or  one  of  them ;  and  2d,  the  nature 
of  the  proceedings  to  be  taken  by  a  plaintiff  to  prevent  the 
defendant  dismissing  for  want  of  prosecution.  If  a  defen- 
dant is  in  contempt,  he  is  not  entitled  to  give  a  notice  to 
dismiss  until  he  has  cleared  such  contempt,  unless  the 
plaintiff  by  any  proceeding  on  his  part  has  waived  the 
contempt ;  thus,  where  a  defendant  in  contempt  for  want  of 
his  answer  filed  the  same  without  paying  the  costs,  and 
the  plaintiff  replied  to  the  answer,  the  defendant  was  held 
to  be  entitled  to  move  to  dismiss.(3) 

If,  before  decree,  the  suit  has  abated  by  the  death  of  a 
sole  plaintiff  or  a  sole  defendant,  the  plaintiff  or  his  rep- 
resentatives are  at  liberty  to  revive  or  not,  as  they  may  be 
advised ;  and  neither  the  defendant,  nor  his  representa- 
tives can  compel  them  to  revive,  or  in  default  dismiss  the 
bill  with  costs.[a] 

(1)  Rayson  v.  Lees,  1  K.  14. 

(2)  Pitt  v.  Watts,  16  Vcs.  126.  (3)  Anon.  15  Ves.  174. 

[a]  A  defendant,  in  his  answer,  stated  that  three  parties  named  in  the  bill,  as  plain- 
tiff's, were  long  since  dead,  and  he  submitted  that  the  suit  was  defective,  because  their 
representatives  were  not  before  the  Court.  Afterwards,  he  moved  to  dismiss  the  bill,  for 
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If  one  of  two  or  more  defendants  dies,  the  suit  only 
abates  as  to  that  defendant,  and  the  other  defendants  are 
[  *327  ]  ^entitled  to  move  to  dismiss,  notwithstanding  such 
partial  abatement,  although  the  Court  upon  the  coming  on 
of  the  motion  may  take  that  circumstance  into  considera- 
tion. If  one  of  two  or  more  plaintiffs  dies,  the  defendant 
may  move  that  the  surviving  plaintiff  may  revive  the  suit 
within  a  limited  time,  or  that  the  bill  may  be  dismissed 
against  him  with  costs. (1)  This  notice  of  motion  may  be 
served  on  the  plaintiff's  clerk  in  court. 

If  a  plaintiff  has  obtained  an  injunction,  and  dies,  or 
becomes  a  bankrupt,  the  injunction  is  not  thereby  gone, 
and  the  defendant  in  order  to  get  rid  of  the  injunction 
must  serve  a  notice  of  motion  on  the  representatives  of 
the  plaintiff,  that  they  may  revive  the  suit  within  a  given 
time,  or  that  the  injunction  may  be  dissolved  ;(2)  and  he 
may  add  that  the  bill  may  be  dismissed  without  costs.  It 
seems  doubtful  whether  this  notice  can  be  given  until  after 
the  defendant  is  in  a  situation  to  dismiss.(3) 

If  a  sole  plaintiff  becomes  a  bankrupt,  the  defendant 
must  serve  his  assignees  with  a  notice  of  motion  that  they 
may  file  a  supplemental  bill  within  a  given  time,  or  that 
the  suit  may  stand  dismissed  without  costs.(4)  If  the  bill 
is  filed  only  for  a  discovery,  and  a  sole  plaintiff  becomes  a 
bankrupt  after  the  defendant's  answer,  the  defendant  is 
entitled  to  his  costs.(5)  If  one  of  two  or  more  plaintiffs 
becomes  a  bankrupt,  the  defendant  may  move  to  dismiss 
for  want  of  prosecution  in  the  usual  way  without  serving 
the  assignees.(G) 

[  *328  ]  *The  case  of  a  bankrupt  defendant  has  no 
analogy  to  that  of  a  bankrupt  plaintiff,  as  in  the  first 

(1)  Adamson  v.  Hall,  Turn.  258,  (overruling  the  same  case  in  1  S.  &  S.  249.») 

(2)  See  dictum  in  Wheeler  v.  Malins,  4  Madd.  171,  and  Randall  v.  Mumford,  18  Ves. 
427. 

(3)  Sharp  v.  Hullett,<>2  S.  &  S.  496. 

(4)  Sharp  v.  Hullctt,  2  S.  &  S.  496.    Porter  v.  Cox,  5  Madd.  80.    Wheeler  v.  Malins, 
4  Madd.  171.    Randall  v.  Mumford,  18  Ves.  427.     French  v.  Burton,  18  Ves.  425.  (n.) 

(5)  Hibberson  v.  Fielding,' 2  S.  &  S.  371.        (6)  Caddick  v.  Mason,*  1  Sim.  501. 

want  of  prosecution ;  but  it  appearing  that  the  parties  died  before  the  bill  was  filed,  the 
motion  was  refused,  on  the  ground  that  the  plaintiffs  could  not,  in  the  present  frame  of 
the  suit,  undertake  to  speed  ;  and  the  plaintiffs  were  allowed  a  month  to  amend  their  bill, 
and  were  ordered  to  pay  the  costs  of  the  motion  to  dismiss.  Per  Lord  Langdale,  M.  R. 
in  Fellowes  v.  Hubbert,  4  Lond.  Jurist,  932. 

•Eng,  Chan.  Reps.  i.  125.        bEng.  Chan.  Reps.  i.  558.      cEng.  Chan.  Rep.  i.  502. 

Chan.  Reps.  ii.  252. 
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instance  the  plaintiff  has  only  to  make  the  assigness  par- 
ties^ 1)  A  defendant,  therefore,  notwithstanding  his  bank- 
ruptcy, is  entitled  to  dismiss  the  bill  for  want  of  prosecution, 
and  the  only  question  is  as  to  the  costs.(2)  In  Montieth 
v.  Taylor,(3)  a  bankrupt  defendant  moved  to  dismiss ;  the 
motion  was  opposed  by  the  plaintiff  on  the  ground  that 
he  could  prove  before  the  commissioners,  and  obtain  then 
the  same  relief  as  if  he  proceeded  with  the  suit.  The 
Lord  Chancellor  said,  "  You  must  take  your  choice,  either 
to  dismiss  the  bill  and  go  in  under  the  bankruptcy,  or  to 
go  on  making  the  assignees  parties ;  if  you  go  in  under 
the  bankruptcy,  the  cause  is  not  to  hang  up  in  this  Court 
forever.  I  cannot  possibly  make  an  order  for  payment 
of  the  costs.  To  whom  are  they  to  be  paid  ?  Not  to  the 
bankrupt,  for  that  would  be  a  mispayrnent  and  might  be 
afterwards  called  for  by  the  assignees,  and  the  assignees 
are  not  before  the  Court.  The  difficulty  is,  that  when  it 
is  said  the  suit  has  become  futile  to  the  plaintiff,  it  is  taken 
for  granted  that  if  the  bankruptcy  had  not  happened  it 
would  have  been  useful  to  the  plaintiff.  Suppose  a  very 
vexatious  suit  had  run  to  a  very  great  length  of  proceed- 
ing ;  it  would  be  very  hard  that  the  party  and  his  solicitor 
should  lose  all  the  costs.  The  motion  stood  over,  and  on 
coming  on  again,  the  Lord  Chancellor  declared  his  opinion 
against  the  plaintiff,  who  undertook  to  speed. (4)  Since 
Monteith  v.  Taylor,  I  am  not  aware  that  the  question  as 
to  costs  has  been  decided,  although  within  my  own  expe- 
rience I  have  known  an  order  drawn  up,  dismissing  the 
bill  for  want  of  ^prosecution,  against  a  defendant  [  *329  ] 
who  has  become  a  bankrupt,  with  costs,  and  such  I  under- 
stand to  be  the  present  practice. 

If  the  plaintiff  either  voluntarily,  or  upon  compulsion, 
files  a  bill  of  revivor,  and  by  it  requires  an  answer  from 
the  defendant,  and  revives  the  suit,  the  bill  of  revivor  being 
only  a  continuation  of  the  original  suit,  the  defendant  is 
not  entitled  to  move  to  dismiss  until  two  months  after  his 
answer  to  such  bill  of  revivor  is  to  be  deemed  sufficient. 
If  no  answer  is  required  from  the  defendant,  as  soon  as 
the  order  to  revive  is  served,  all  bar,  as  far  as  the  abate- 
ment is  concerned,  is  removed  to  his  giving  his  notice  to 
dismiss. 

(1)  Randall  v.  Mumford,  18  Ves.  428.  (2)  Rhode  v.  Spear,  4  Madd.  51. 

(3)  9  Ves.  616.  (4)  Montieth  v.  Taylor,  9  Ves.  616. 
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If  an  order  to  dismiss  has  been  drawn  up  in  ignorance 
of  an  abatement,  it  cannot  be  treated  as  a  nullity,  but 
must  be  discharged  before  an  order  to  revive  can  be  regu- 
larly obtained.(l) 

If  the  plaintiff  files  a  bill  of  revivor,  but  does  not  obtain 
and  serve  an  order  to  revive,  in  the  case  cited  it  is  laid 
down  that  the  defendant  is  entitled  to  move  that  the  plain- 
tiff may  revive  within  a  given  time,  or  that  both  the  original 
bill  and  the  bill  of  revivor  may  be  dismissed.(2)  If  there 
be  more  than  one  plaintiff*,  the  order  is  according  to  the 
practice,  as  far  as  relates  to  the  original  bill ;  but  inasmuch 
as  the  order  to  revive,  and  not  the  bill  of  revivor,  revives 
the  original  cause,  it  is  conceived  that  before  a  decree,  if 
there  is  only  a  sole  plaintiff,  the  defendant  is  not  in  a 
situation  to  dismiss  the  original  suit  until  the  order  to 
revive  is  perfected,  and  that  his  only  remedy  to  dismiss  the 
bill  of  revivor  is  to  appear  and  answer,  and  in  due  time, 
to  move  to  dismiss  such  bill  of  revivor  for  want  of  prose- 
[  *330  ]  cution,  *but  that  he  cannot  dismiss  the  original 
bill  at  all  unless  the  order  to  revive  is  drawn  up  and  served 
by  the  plaintiff's  representatives.^) 

Having  considered  how  the  defendant's  right  to  dismiss 
might  be  controlled,  either  by  his  own  position  or  by  that 
of  the  plaintiff,  I  now  propose  to  show  what  constitutes  a 
proceeding  so  as  to  prevent  the  defendant  moving  to  dis- 
miss. It  must  be  some  progressive  step  to  advance  the 
suit  to  a  hearing.  Interlocutory  applications,  as  for  the 
appointment  of  a  receiver;  or  of  new  trustees;  for  an 
injunction;  or  for  maintenance ;  or  for  payment  of  money 
into  court,  are  no  bar  to  such  a  motion.  The  plaintiff 
having  obtained  an  injunction,(4)  or  an  order  of  reference 
for  impertinence  not  prosecuted,(5)  or  the  defendant  hav- 
ing given  a  notice  of  motion  to  dissolve  an  injunction,  do 
not  prevent  the  motion  to  dismiss.(6)  The  only  interlo- 
ck Boddy  v.  Kent,  1  Mer.  361.  (2)  Bolton  v.  Bolton,*  2  S.  &  S.  371 . 

(3)  This  view  of  the  subject  has  been  confirmed  since  the  first  edition  of  this  volume. 
Troward  v.  Bingharn,1'  4  Sim.  483.     If  a  bill  of  revivor  is  filed  after  a  decree,  and  the 
plaintiff  does  not  revive,  the  motion  should  be  that  the  plaintiff  may  revive  within  a  given 
time  ;  or  in  default,  that  the  defendant  may  be  at  liberty  to  draw  up  an  order  to  revive. 
Gordon  v.  Bertram,  1  Mer.  154  :  and  if  the  plaintiff  does  not  revive  within  such  time, 
the  Court  will  make  an  order  for  the  defendant  to  be  at  liberty  to  revive.     Idem. 

(4)  James  v.  Biou,  3  Swanst.  244.     Day  v.  Snee,  3  V.  &  B.  170. 

(5)  Railton  v.  Woolrich,  3  Swanst.  237,  (n.) 

(6)  Farquharson  v.  Pitcher,'  3  Russ.  383. 

»Eng.  Chan.  Reps.  i.  501.  *>Eng.  Chan.  Reps.  vi.  218. 

cEng.  Chan.  Reps.  iii.  446. 
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cutory  applications  which  prevent  a  defendant  moving  to 
dismiss,  are  a  reference  of  title  under  the  statute,  and  a 
reference  of  the  amount  due  for  principal,  interest  and 
costs,  on  a  mortgage,  each  of  which  references  is  in  the 
nature  of  a  decretal  order. 

Filing  a  replication,  serving  a  subpoena  to  rejoin,  enter- 
ing the  rules,  setting  down  the  cause  and  serving  a  sub- 
poena to  hear  judgment  respectively  within  the  time  limited 
by  the  Order  of  the  Court,  as  before  explained,  prevent 
the  motion  to  dismiss ;  so  also  amending  the  bill  in  due 
time  prevents  the  de  endant  serving  the  notice  to  dismiss. 

*In  a  case  where  the  plaintiff's  Christian  name  [  *331  ] 
was  spelt  wrong  in  the  order  to  dismiss,  a  replication  filed 
the  day  after,  was  held  regular.(l) 

Before  the  New  Orders,  if  between  the  giving  a  notice 
of  motion  to  dismiss  and  the  making  of  the  motion,  the 
plaintiff  obtained  an  order  to  amend,  the  Court  would  not 
make  any  order,  but  the  plaintiff  paid  the  costs  of  the  mo- 
tion.(2)  Provided  the  defendant  be  entitled  to  an  order 
to  amend,  it  is  conceived  that  there  is  nothing  in  the  New 
Orders  to  vary  the  effect  of  these  decisions.(3) 

If  the  plaintiff  amends  his  bill,  but  states  by  his  order 
that  he  does  not  require  an  answer,  the  defendant  is  at 
liberty,  unless  the  plaintiff  replies  within  eight  days  after 
the  bill  has  been  amended,  and  notice  given  of  such  amend- 
ment, to  serve  a  notice  of  motion  to  dismiss  the  bill  for 
want  of  prosecution,  provided  in  other  respects  he  is  in 
a  situation  to  do  so,  and  that  the  defendant  has  not  craved 
time  from  the  Mastar  to  answer  the  amendments.  If  by 
the  order  the  plaintiff  requires  a  further  answer,  but  does 
not  serve  a  subpceni  to  answer  the  amended  bill  within 
eight  days  after  it  is  amended,  the  defendant  is  also  in  a 

(1)  Verlander  v.  Codd,»  1  S.  &  S.  94. 

(2)  Davenport  v.  Manners,1'  2  Sirn.  514.     White  v.  Hall,  14  Ves.  208. 

(3)  Spurrier  v.  Bennet,  4  Madd.  39  ;  Anonymous,  14  Ves.  492.— Since  the  above  was 
written,  in  Swinfen  v.  Swinfen,c  3  Sim.  384,  the  Vice  Chancellor  has  decided  that  an 
order  to  amend,  obtained  after  the  notice,  but  before  the  motion  to  dismiss  was  made, 
and  within  the  six  weeks  allowed  by  the  New  Orders,  does  not  prevent  the  defendant 
from  obtaining  his  order  to  dismiss.     Since  the  publication  of  the  first  edition  it  has  been 
decided  that  an  order  to  amend,  obtained  and  served  before  a  motion  to  dismiss  has  been 
made,  is  an  answer  to  the  motion,  but  that  the  plaintiff  must  pay  the  costs  of  motion. 
Peacock  v.  Sievier,*  Sim.  553. 

»Engr.  Chan.  Reps.  i.  49.  *Eng.  Chan.  Reps.  ii.  526. 

cEng.  Chan.  Reps,  iv.  165.  dfing.  Chan.  Reps.  vii.  533. 
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situation  to  serve  bis  notice. (1)  If  the  plaintiff  does  not 
amend  his  bill  within  the  time  limited  by  the  order  to 
amend,  such  order  becomes  void,  and  the  cause  as  far  as 
[*  332  ]  ^relates  to  any  motion  to  dismiss  the  bill  for  want 
of  prosecution,  stands  in  the  same  situation  as  if  such 
order  had  not  been  made.(2)  But  if  the  plaintiff  requires 
a  further  answer,  and  duly  serves  a  subpoena  to  answer 
the  amended  bill,  the  defendant  must  appear  to  the 
amended  bill,  and  he  cannot  move  to  dismiss  at  the  expi- 
ration of  the  before  mentioned  eight  days,  but  must  an- 
swer the  bill,  and  the  plaintiff  is  then  entitled  to  the  same 
time  to  proceed  as  he  is  allowed  after  an  answer  to  an 
original  bill,  viz.  two  months  after  the  answer  to  the 
amended  bill  is  to  be  deemed  sufficient.  An  order  to 
amend  obtained  in  violation  of  the  13  of  the  New  Orders 
may  be  treated  as  a  mere  nullity,  and  although  undis- 
charged, it  is  no  answer  to  a  motion  to  dismiss  the  bill. (3) 

There  were  few  applications  wrhich  more  uselessly  oc- 
cupied the  attention  of  the  Court,  and  were  more  variously 
decided,  than  motions  to  restore  a  cause  dismissed  for 
want  of  prosecution  without  notice.(4)  The  slightest  slip 
or  inattention  in  a  clerk  might  formerly  render  useless 
proceedings  which  it  had  cost  hundreds  to  effect.  By  the 
General  Orders  of  1831,  coupled  with  those  of  1828,  no 
bill  can  now  be  dismissed  at  any  stage  of  the  proceedings 
without  notice. 

It  appears  to  me  to  be  useful,  to  revert  to  the  practice 
prior  to  the  above  mentioned  general  orders  with  respect 
to  dismissing  a  bill.  If  a  plaintiff  neglected  to  proceed 
for  three  terms  after  the  answer  of  any  defendant  had 
been  filed,  that  defendant  was  entitled  to  dismiss  the  bill, 
upon  a  motion  as  of  course,(5)  without  the  slightest 
[  *333  ]  *notice  to  the  plain tiff.(6)  Theoretically,  a 
plaintiff,  who  lay  by,  for  three  terms,  deserved  to  have 
his  bill  dismissed  without  notice  ;  but  the  practical  incon- 

(1)  Cooke  v.  Davies,  cited  in  note  to  Kendall  v.  Beckett,  1  Russ.  153. 

(2)  14  N.  O.  (3)  De  Geneve  v.  Hannam,'  1  R.  &  M.  494. 

(4)  Formerly  it  appears  to  have  been  a  very  common  practice  to  restore  causes  dis* 
missed  for  want  of  prosecution  upon  the  payment  of  the  costs  of  dismission.     See  Beam. 
Ord.  207. 

(5)  An  order  to  dismiss  could  not  be  obtained  upon  a  petition  as  of  course.    Van- 
sandau  v.  Moore,  1  Russ.  441,  unless  by  consent. 

(6;  De  Graves  v.  Lane,  15  Ves.  291 ;  Nay  lor  v.  Taylor,  16  Vcs.  127, 

•Eng.  Chan.  Reps.  iv>  528. 
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venience  of  this  measure  was  so  sensibly  felt  that  the  cir- 
cumstances of  a  suit  were  very  extraordinary  which 
induced  any  respectable  solicitor  to  avail  himself  of  such 
a  power.  After  a  replication  had  been  filed  the  defen- 
dant could  not  move  to  dismiss,  until  after  the  expiration 
of  three  terms  ;  this  motion  he  made  upon  notice  ;  the 
plaintiff  thereupon  undertook  to  speed,  but  was  not  put 
under  any  terms,  and  this  carried  him  over  one  term 
more  ;  then  the  defendant  gave  a  second  notice  to  dismiss, 
and  the  plaintiff  again  undertook  to  speed,  and  the  terms 
imposed  upon  him  were  to  go  to  commission  that  vaca- 
tion, to  enter  rules  to  produce  and  pass  publication  in  the 
next  term,  and  to  set  down  his  cause  for  hearing  in  the 
succeeding  term,  or  in  default  the  plaintiff's  bill  was  dis- 
missed with  costs,  with  further  motion.(l) 

By  the  General  Orders  of  1828,  a  notice  of  motion  was 
required  to  be  given  in  all  cases  before  a  replication  had 
been  filed  ;  but  if  the  plaintiff  failed  in  complying  with  any 
of  the  terms  of  his  undertaking  to  speed,  the  defendant 
was  at  liberty  to  carry  in  his  costs,  and  the  bill  was  dis- 
missed without  any  further  order ;  or,  if  after  filing  a 
replication  he  failed  to  proceed  under  the  17  N.  O.  the  bill 
was  dismissed  by  an  order  of  course,  without  notice.  As 
has  been  before  observed,  by  the  amended  Orders  of  1831, 
no  bill  can  now  be  dismissed  at  any  stage  of  the  suit 
without  notice. 

After  an  undertaking  to  speed,  the  plaintiff  obtained  an 
order  to  withdraw  his  replication  and  set  down  his  cause 
*on  the  bill  and  answer,  but  did  not  serve  a  sub-  [  *334  ] 
pcena  to  hear  judgment ;  when  the  cause  was  called  on, 
the  bill  was  dismissed  with  costs.(2) 

EFFECT  OF  DISMISSING  A  BILL. 

A  bill  dismissed  for  want  of  prosecution  cannot  be 
pleaded  as  a  decree  of  dismission  may.(3)  Neither  does 
a  bill,  dismissed  for  want  of  prosecution,  prevent  the  filing 
another  bill  for  the  same  matter.(4)[«]  The  dismission  of 

(1)  See  Anon.  5  Sim.  497.»  (2)  Rogers  v.  Goore,  17  Vcs.  180. 

(3;  Brandlyn  v.  Ord,  1  Atk.  571.  (4)  Hansard  v.  Hardy,  18  Vcs.  455. 

[a]  M'Broom  v.  Sommerville,  2  Stewart,  515.     See  also,  1  Hoff.  Ch.  Prac.  332,  and 
notes;  Byrne  v.  Frere,  2  Molloy,  157,  (12  Eng.  Chan.  Rep.  391.) 
»£ng.  Chan.  Reps.  vii.  511. 
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a  bill  to  redeem  for  want  of  prosecution  does  not  operate 
as  a  foreclosure.(  1) 

A  dismission  upon  an  election  to  proceed  at  law  is  not 
peremptory ;  but  the  plaintiff  may,  after  he  has  failed  at 
law,  bring  a  new  bill. (2) 

An  order  was  made  in  the  cause  on  petition,  after  the 
bill  had  been  dismissed,  that  the  receiver  should  pass  his 
accounts  and  pay  the  balance  to  the  defendant.(3)[6] 

(1)  Hansard  v.  Hardy,  IS  Ves.  460. 

(2)  Countess  of  Plymouth  v.  Bladon,  2  Vern.  32. 

(3)  Pitt  v.  Bonner,*  5  Sim.  577. 

[6]  Upon  the  order  for  dismissal  being  entered,  the  cause  is  out  of  Court,  for  every 
purpose,  except  to  enable  the  defendant  to  recover  his  costs.  In  Rathbone  v.  Eckford's 
Ex'rs,  N.  Y.  Chan.  Nov.  19,  1833,  cited  1  Hoff.  Ch.  Prac.  328,  note  1,  the  plaintiff 
applied  to  dismiss  his  bill  with  costs.  The  Court  said,  the  payment  of  the  costs  should 
be  directed  in  the  order,  so  that  execution  might  be  had  for  them.  Counsel  suggested, 
that  the  order  should  not  be  upon  payment  of  costs,  making  it  a  condition  ;  but  that  the 
bill  be  dismissed,  and  the  plaintiff  pay  the  costs.  The  Chancellor  appeared  to  approve 
of  the  suggestion. 

»Eng.  Chan.  Reps.  vii.  545. 
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CHAPTER  XXIV. 

REPLICATION. 

Effect  of  filing-  a  replication  on  defendant's  answer,  335.     Within  what  time  required  to 
be  filed,  335.     By  whom  filed,  336.    General  effect  of  replication,  336. 

IF  the  plaintiff  is  satisfied  of  the  sufficiency  of  the 
defendant's  answer,  and  is  not  advised  to  amend  his  bill, 
the  next  progressive  step  in  the  cause  is  to  file  a  replica- 
tion, or  to  set  down  the  cause  on  bill  and  answer.  Unless 
the  plaintiff  admits  the  whole  of  the  defendant's  answer,  a 
replication  is  the  proper  proceeding. [a]  The  replication 
should  be  filed  within  two  months  after  the  answer  of  the 
defendant  is  to  be  deemed  sufficient,(  1 )  or  before  the  time 
expires  within  which  the  plaintiff  may  obtain  an  order  to 
amend  as  to  such  defendant  ;(2)  otherwise  the  defendant 
may  serve  him  with  a  notice  of  motion  to  dismiss  for  want 
of  prosecution,  and  he  will  not  only  have  to  pay  the  costs 
of  the  application,  but  also  be  required  to  give  an  under- 
taking to  speed,  which  puts  him  upon  terms  to  file  his 
replication,  serve  the  subpoena  to  rejoin,  and  obtain  and 
serve  the  order  for  a  commission,  if  he  require  one,  within 
three  weeks  from  the  date  of  such  .undertaking. 

If  one  of  the  defendants  has  not  answered,  and  another 
defendant  is  forcing  on  the  plaintiff  by  serving  him  with 
a  notice  to  dismiss,  and  he  cannot  obtain  special  time 
upon  application  for  that  purpose  on  his  appearance  upon 
such  motion,  it  is  most  advisable  for  him  to  reply  sepa- 
rately to  *the  answer  of  the  defendant  moving  [  *336  ] 

(1)  16N.O.  (2)26N.N.O. 

[a]  See  ante,  272,  notes  [«]  [h]  If  the  complainant  wish  to  prove  any  fact  on  the 
hearing,  nol  admitted  by  the  answer,  he  must  file  a  replication.  Mills  v.  Pittman,  1 
Paijre,  -190. 

The  replication  is  in  general  form,  denying  the  truth  of  the  answer.  Special  replica- 
tions are  now  disu«rd  ;  and  if,  from  the  answer,  it  becomes  necessary  to  introduce  new 
matter,  the  plaintiff  must  apply  to  amend  the  charging  part  of  his  bill.  Storms  v. 
Storms,  1  Edw.  353.  But  if  the  replication  contain  a  denial  of  the  mutters  set  forth  in 
the  answer,  it  may  stand  as  a  general  replication,  and  the  new  matter  be  discharged, 
Dupote  v.  .Massy,  Coxe's  Dig.  14G. 

As  to  the  history  and  object  of  a  special  replication,  see  1  Hoff.  Ch.  Prac.  451, 
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him  to  dismiss,  to  serve  him  with  a  subpoena  to  rejoin,  and 
then  to  take  all  the  time  allowed  by  the  order  before  he 
examine  witnesses ;  urging  on  the  proceedings  against  the 
other  defendant,  so  that  his  answer  may  be  replied  to,  and 
he  may  be  served  with  a  subpo3na  to  rejoin  in  time  for  the 
plaintiff  to  examine  witnesses  against  both  the  defen- 
dants.[a] 

The  replication  is  filed  by  the  plaintiff's  clerk  in  court, 
who  gives  notice  to  the  clerk  in  court  of  each  defendant 
of  having  so  done. 

The  plaintiff's  solicitor  should  be  careful  to  instruct  his 
clerk  in  court  only  to  reply  to  those  answers  which  require 
to  be  supported  by  proof,  as  he  entitles  all  the  defendants, 
to  whose  answers  he  replies,  to  take  copies  and  give  briefs 
of  the  evidence  taken  on  his  behalf.  By  replying  to  the 
answer,  the  plaintiff  deprives  the  defendant  of  the  power 
of  reading  it  as  evidence  in  support  of  his  own  case,  but 
the  plaintiff  does  not  thereby  preclude  himself  from  read- 
ing the  answer  against  the  defendant.[6]  It  is  usual  to 
reply  where  the  plaintiff  is  an  infant,  he  being  unable  to 
admit  any  thing ;  but  if  it  is  not  done,  he  cannot  be  affect- 
ed by  it.(l)[c]  If  a  plaintiff,  who  is  of  age,  does  not  reply 
to  the  defendant's  answer,  it  is  an  admission  of  the  facts 
in  that  answer.(l) 

A  replication  filed  on  the  same  day  as  a  notice  to  dis- 
miss is  held  to  take  the  precedence,  and  no  evidence  will 
be  required  at  what  time  of  the  day  it  was  filed,  there 
being  no  fraction  of  a  day.(2)[d]  By  filing  a  replication, 
the  plaintiff  precludes  himself  from  setting  down  his  cause 
until  he  has  served  a  subpoena  to  rejoin,  and  entered  rules 
to  produce  witnesses,  and  to  pass  publication,  unless  the 

(1)  Legard  v.  Sheffield,  2  Atk.  377.  (2)  Reynolds  v.  Nelson,  5  Madd.  60. 

[a]  See  ante,  314,  note  [a]. 

[b]  See  ante,  272,  note  [6] ;  James  v.  M'Kenin,  6  Johns.  543 ;  Lyon  v.  Tallmadge,  14 
Johns.  501.     Where  an  answer  is  put  in  issue,  what  is  confessed  and  admitted  need  not 
be  proved.    Hart  v.  Ten  Eyck,  2  Johns.  Ch.  Rep.  89  ;  Purcell  v.  Purcell,  ,4  Hen.  & 
Munf.  511 ;  Chinowith's  Heirs  v.  Williamson,  2  Bibb,  38.    And  this,  even  though  the 
answer  be  not  under  oath.     Bartlett  v.  Gale,  4  Paige,  504. 

Where  facts  are  distinctly  put 'in  issue,  by  the  pleadings,  the  examiner  cannot  reject 
evidence  which  is  material  to  prove  such  facts,  on  the  ground  that  the  matters  put  in 
issue  by  the  pleadings  are  immaterial.  Therefore  the  Court,  upon  an  application  to 
expunge  such  testimony  before  the  hearing,  will  not  decide  upon  the  materiality  of  the 
issue  upon  such  facts.  Putnam  v.  Ritchie,  6  Paige,  390;  Charruaud  v.Charruaud,  N.  Y. 
Chan.  MS.  Jan.  25,  1841. 

[c]  Bulkley  v.  Van  Wyck,  5  Paige,  536. 
See  ante,  319,  note  [a,] 
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defendants  are  amicable,  and  will  consent  to  waive  the 
^service  of  the  subpoena  to  rejoin  and  to  pass  pub-  [  *337  ] 
lication,  which  is  done  by  the  clerks  in  court ;  and  the 
cause  may  then  forthwith  be  set  down.  Where  by  mis- 
take a  replication  had  not  been  filed,  and  yet  witnesses 
had  been  examined,  the  Court  permitted  the  replication 
to  be  filed  nunc  pro  tozc.(l)[a]  After  a  replication  has 
been  filed,  the  plaintiff  is  not  now  permitted  to  withdraw 
it  without  a  special  order(2)  to  be  obtained  upon  applica- 
tion to  the  Master(3)  upon  a  warrant  taken  out  before 
him. 

(1)  Mitf.  257.    Rodney  v.  Ward,  Hilary  1729,  Mosely,  296. 

(2)  15  N.  O.  (3)  20  N.  N.  O. 

[a]  After  a  cause  had  been  regularly  set  down  for  hearing,  on  bill  and  answer,  the 
plaintiff  was  allowed,  on  special  application  and  cause  shown,  to  file  a  replication,  on 
payment  of  costs.  Smith  v.  West,  3  Johns.  Ch.  Rep.  363. 
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SUBPCENA  TO  REJOIN. 

When  a  subpoena  to  rejoin  is  to  be  served,  337.     Effect  of  serving  subpoena,  338.    How 
subpoena  to  rejoin  obtained  and  served,  338. 

IF  the  plaintiff  files  a  replication  without  having  been 
served  with  a  notice  of  motion  to  dismiss  for  want  of  pros- 
ecution, he  is  bound  to  serve  a  subpoena  to  rejoin  within 
three  weeks  from  filing  the  replication.(l)  If  he  has  been 
served  with  a  notice  to  dismiss  and  has  undertaken  to 
speed,  he  is  bound  to  serve  a  subpoena  to  rejoin  within 
three  weeks  from  such  undertaking. (2) 

No  subpoena  to  rejoin  is  of  force,  unless  there  be  a  rep- 
lication filed  in  the  cause  before  the  issuing  of  the  said 
subpoena,  or  at  least  before  the  return  thereof.(3)  Prac- 
tice requires  the  replication  to  be  filed  before  the  issuing 
of  the  subpoena. 

[  *338  ]       *By  the  service  of  the  subpoena  to  rejoin,  the 
cause  is  put  at  issue  between  the  parties.[ct] 

A  subpoena  to  rejoin  may  be  obtained  immediately  after 
the  replication  has  been  filed ;  it  is  issued  without  order, 
and  is  obtained  in  the  same  manner  as  a  subpoena  to 
appear  and  answer.  The  writ  is  prepared  by  the  plaintiff's 
solicitor  in  the  form  prescribed  by  the  general  orders,  and 
is  taken  to  the  Subpoena  Office  to  be  sealed.  A  precipe 
is  also  prepared  by  the  plaintiff's  solicitor,  and  left  at  the 
Subpoena  Office  at  the  time  when  he  applies  to  have  the 
subpoena  sealed.  By  the  form  of  the  writ,  a  subpoena  to 
rejoin  is  made  "returnable  immediately,"  whereby  the 
necessity  of  obtaining  an  order  is  dispensed  with. 

Service  of  the  subpoena  to  rejoin  on  the  clerk  in  court 
of  the  defendant,  is  good  service.(4)  Before  the  New 
Orders,  after  the  service  of  a  subpoena  to  rejoin,  the 

(1)  17  N.  O.  (2)  16  N.  O.  (3)  Beam.  Ord.  184.  (4)  20  N.  O. 

[a]  Bv  the  New  York  practice,  the  cause  is  at  issue  by  the  filing  of  a  general  replica- 
tion. 1  "flbff.  Ch.  Prac.  451. 
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defendant  could  not  dismiss  the  plaintiff's  bill,  and  if  after 
the  service  of  a  subprcna,  the  plaintiff  did  not  proceed, 
the  defendant  was  at  liberty,  by  giving  rules,  and  setting 
down  the  cause,  to  bring  the  cause  to  a  hearing;  and  upon 
its  coming  on,  and  the  plaintiff  making  default,  no  decree 
could  be  made,  but  the  bill  was  dismissed  with  costs. 
This  circuitous  proceeding  was  intended  to  be  remedied 
by  the  General  Orders  of  1828,  although  by  the  alterations 
in  1832,  the  Court  in  certain  cases  consider  that  the  old 
practice  must  still  be  resorted  to.(l) 

The  ancient  practice  of  filing  rejoinders  and  sur-rejoind- 
ers  has  long  since  been  disused. 

(1)  See  "Dismission  of  Bill." 
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CHAPTER  XXVI. 

EVIDENCE. 


Evidence  how  taken,  339.  Answer  when  evidence,  339.  Effect  of  replication  upon 
answer,  340.  Part  of  a  passage  from  an  answer  can  be  read,  340.  Depositions,  341. 
Competency  and  credibility  of  witness,  341.  Who  may  be  examined,  and  to  what 
points,  343,  Not  a  plaintiff,  343.  A  defendant  may  be  examined,  344.  Where  attor- 
ney may  be  examined,  345.  Where  member  of  a  corporation,  345.  Evidence,  to 
what  points  confined,  346.  Evidence  in  support  of  a  will,  346.  Documentary  evi- 
dence, 347.  Bill  taken  pro  confesso  when  evidence,  351. 

HAVING  explained  the  various  proceedings  in  a  Chan- 
cery suit,  until  by  the  service  of  a  subpoena  to  rejoin,  the 
cause  is  put  at  issue,  I  proceed  to  show  in  what  manner 
each  party  supports  his  case.  A  party  may  support  his 
case  by  the  evidence  contained  in  the  pleadings,  by  the 
examination  of  witnesses,  and  by  the  documentary  evi- 
dence. 

In  Chancery  evidence  is  not  taken  viva  voce  in  open 
court  as  at  law,  but  written  questions  are  put  to  the 
witnesses,  either  by  an  officer  of  the  Court,  or  by  persons 
duly  authorised,  and  the  answers  are  taken  down  in  writ- 
ing by  such  persons.  Exceptions  to  the  general  rule  occur 
in  the  cases  of  proving  a  deed  viva  voce  at  the  hearing,[a] 
or  examining  witnesses  viva  voce  before  the  Master. 

If  the  plaintiff,  instead  of  replying  to  the  defendant's 
answer,  sets  down  his  cause  for  hearing  on  bill  and 
answer,  the  defendant  is  at  liberty  to  read  his  answer  as 
evidence  in  favour  of  his  own  case,  and  the  decree  is 
made  on  the  assumption  that  every  fact  stated  by  the 
[  *340  ]  defendant  is  *true.[a]  If  the  plaintiff  files  a  repli- 
cation he  precludes  the  defendant  from  reading  his  answer, 

[a]  Dey  v.  Dunham,  2  Johns.  Ch.  Rep.  188.  Documentary  evidence,  set  out,  or  dis- 
tinctly referred  to,  in  the  pleadings,  and  which  is,  of  itself,  evidence  without  further 
proof,  such  as  exemplifications  of  records,  deeds  duly  acknowledged,  &c.,  may  be  read 
at  the  hearing,  without  notice  to  the  adverse  party,  or  any  order  previously  obtained  for 
that  purpose,  although  not  made  an  exhibit  before  the  examiner.  Pardee  v.  De  Cala,  7 
Paige,  132.  But  if  the  document  intended  to  be  produced,  is  a  deed  requiring  proof  by 
a  witness,  or  a  certified  copy  of  a  record,  which  requires  the  examination  of  a  witness  to 
prove  it  genuine,  the  party  must  either  prove  it  in  the  usual  way  before  the  examiner, 
or  must  obtain  an  order  for  leave  to  prove  it  at  the  hearing,  although  it  be  set  out  or 
referred  to  in  the  pleadings.  Ibid;  Kellogg  v.  Wood,  4  Paige,  578. 

[a]  See  ante,  272,  note  [a]. 
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except  as  to  costs,  and  imposes  upon  him  the  necessity  of 
proving  the  statements  therein  contained  by  an  examina- 
tion of  witnesses. [b]  The  answer  of  the  defendant  may 
be  read  on  a  question  of  costs,  to  the  extent  only  of  show- 
ing, that  either  from  some  offer  or  some  statement  con- 
tained in  it,  the  whole  or  a  part  of  the  costs  incurred  sub- 
sequent to  the  answer  were  unnecessary. 

Although  the  plaintiff  by  filing  a  replication  disputes 
the  truth  of  the  defendant's  answer  he  does  not  preclude 
himself  from  using  any  admission  contained  in  such 
answer  in  support  of  his  own  case  as  against  the  defendant.[c] 
A  plaintiff  is  at  liberty,  on  the  hearing  of  a  cause  in 
equity,  to  read  any  passage  in  a  defendant's  answer  he 
chooses  to  select  in  support  of  his  case,  but  he  must  read 
the  whole  passage. (1)  If  he  reads  a  passage  which  does 
not  refer  to,  but  is  qualified  by  a  subsequent  passage, 
the  defendant  may  read  the  latter  passage.(2)  Where  a 
passage  read  by  a  plaintiff  refers  to  another  passage, 
that  other  passage  is  to  be  read  only  for  the  purpose  of 
explaining  or  qualifying  the  thing  in  respect  of  which 
the  reference  is  made,  and  not  for  the  purpose  of  intro- 
ducing new  facts  which  do  not  explain  or  qualify  that 
thing,  though  such  new  facts  be  connected  in  grammatical 
construction  with  that  which  must  be  read.(i)  A  plain- 
tiff by  reading  a  passage  from  the  defendant's  answer, 
does  not  preclude  himself  from  offering  evidence  to  dis- 
prove an  allegation  contained  in  such  passage.(3)  The 
answer  of  one  defendant  cannot  be  read  against  a  co- 
defendant,^)^]  except  in  an  interpleading  suit.  But  as 

(1)  Bartlett  v.  Gillard,*  3  Russ.  149. 

(2)  Rude  v.  Whitchuroh,t>  3  Sim.  562.    Nurse  v.  Burin,'  5  Sim.  225. 

(3)  Price  v.  Lytton,<i  3  Russ.  206.  (4)  2  Eq.  Ca.  Ab.  67. 


[6]  See  ante,  272,  note  [b]. 

[c]  See  ante,  336,  note  [b]. 

[d]  The  general  rule  is,  as  stated  in  the  text,  that  the  answer  of  one  defendant  cannot 
be  read  in  evidence  against  a  co-defendant.     Webb  v.  Pell,  3  Paige,  368;  De  Forest  v. 
Parsons,  2  Hall,  141 ;  Phoenix  v.  Ingraham,  5  Johns.  112;  Clark's  ex'rs  v.  Van  Reims- 
dyk,  9  Cranch,  152;  Leeds  v.  The  Marine   Ins.  Co.,  2  Wheat.  380;  Dado's   Adrn'r  T. 
Madison,  5  Leigh,  401 ;  Daniel  v.  Ballard,  2  Dana,  296;  Field  v.  Holland,  6  Cranch,  8 ; 
Moseley  v.  Armstrong,  3  Monroe  ;  Hayward  v.  Carroll,  4  Har.  &  Johns.  518;  Hunt  v. 
Stephenson,  1  A.  K.  Marsh.  571  ;  Thomasson  v.  Tucker,  2  Blackf.  172;  McCrackin  v. 
Sarniu'K  Lilt.  Sel.  Cas.  12;  Collier  v.  Chapman,  2  Stew.  163;  Mitchell  v.  Nash,  Cooke, 
210;  Harrison  v.Johnson,  3  Lilt.  28fi;  Davis  v.  Harrison,  2  J.  J.  Marsh,  191  ;  Timber, 
lake  v.  Cobl)s,  2  J.  J.  Marsh.  136  ;  Ward  v.  Davidson,  2  J.  J.  Marsh.  4-15  ;  McKim  v. 
Thompson,  1  Bland,  160;  Fanning  v.  Pritchett,  6  Monroe,  79  ;  Blight's  Heirs  v.  Banks, 

•Eng.  Chan.  Reps,  iii,  335.      bEng.  Chan.  Reps.  v.  251.      cEng.  Chan.  Reps.  vii.  400 
dEng.  Chan.  Reps.  iii.  363. 
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[  *341  ]  *an  admission  by  one  of  two  partners  concerning 
joint  contracts  during  the  partnership,  an  answer  is  good 
evidence  to  charge  the  other  partner  in  an  action  against 
him  alone  ;  so  in  an  action  by  a  creditor  against  some  of 
the  partnership  firm,  the  answer  of  another  partner  to  a 
bill  filed  by  other  creditors,  has  been  received  in  evidence 
against  the  defendants,  not,  indeed  to  prove  the  partner- 
ship, but,  that  being  established,  as  an  admission  against 
those  who  are  as  one  person  with  him  in  interest. (l)[a] 

A  plaintiff  is  at  liberty  to  read  the  depositions  of  his 
own  witnesses  against  all  the  defendants,  to  whose  answer 
he  has  replied,  and  the  depositions  of  each  defendant  as 
against  such  defendant ;  but  a  defendant  can  only  read  the 
depositions  taken  by  himself,  and  those  taken  by  the  plain- 
tiff, and  not  those  taken  by  another  defendant,  nor  can  he 
read  his  own  depositions  against  a  co-defendant.  With 
regard  to  a  plaintiff's  depositions,  a  defendant  cannot 
read  them  un'ess  the  plaintiff  uses  them  as  evidence.(2) 

A  defendant  became  bankrupt  during  the  examination 
of  witnesses,  and  a  supplemental  bill  was  filed  against  his 
assignees,  held  that  the  depositions  taken  after  the  com- 
mission issued,  and  before  the  supplemental  bill  was  at 
issue,  could  not  be  read  against  the  assignees.(3)[6] 

(1)  Phil.  Evid.  362.  (2)  Wilson  v.Calvert,*  5  Sim.  194. 

(3)  Hichins  v.  Congreve,b  4  Sim.  420. 

6  Monroe,  192 ;  Rundlet  v.  Jordan,  3  Greenl.  47  ;  Winters  v.  January,  Litt.  Sel.  Cas.  13 ; 
Turner  v.  Holman,  5  Monroe,  411 ;  Jones  v.  Bullock,  3  Bibb,  467;  Hardm  v.  Baird's 
Heirs,  Litt.  Sel.  Gas.  340. 

But  this  principle  does  not  apply  where  the  defendants  are  all  partners  in  the  same 
transaction.  In  such  case,  the  answer  of  either  is  evidence  against  the  others.  Van 
Reimsdyk  v.  Kane,  1  Gallis.  630 ;  Winchester  v.  Jackson,  3  Hay  w.  310  ;  Clark's  Adm'rs 
v.  Van  Reimsdyk,  9  Cranch,  153;  Hutchins  v.  Childless,  4  Stew.  &  Port.  34 ;  Williams 
v.  Hodgson,  2  Har.  &  Johns.  474;  Chapin  v.  Coleman,  11  Pick.  331.  So,  where  one 
defendant  succeeds  to  another,  so  that  the  right  of  the  one  devolves  on  the  other,  and 
they  become  privies  in  estate,  the  rule  does  not  apply.  Osborn  v.  Bank  of  the  United 
States,  9  Wheat.  738. 

But  the  answer  of  the  wife  is  not  evidence  against  the  husband.  The  City  Bank  v. 
Bangs,  3  Paige,  36.  Nor  is  the  answer  of  an  obligee,  evidence  against  his  previous 
assignee,  a  party  in  the  same  suit.  Fanning  v.  Pritchett,  6  Monroe,  79  ;  Turner  v. 
Holman,  5  Monroe,  411.  Nor  the  answer  of  a  principal  debtor,  admitting  his  insolvency, 
against  his  surely,  a  co-defendant,  at  the  suit  of  a  co-surety  for  contribution.  Daniel  v. 
Ballard,  2  Dana,  296.  A  fortiori,  it  follows,  that  the  mere  silence  of  one  defendant,  is  no 
evidence  against  his  co-defendant.  Timberlake  v.  Cubbs,  2  J.  J,  Marsh.  136;  Blight  v. 
Banks,  6  Monroe,  192  ;  Harrison  v.  Johnson,  3  Litt.  286. 

If,  however,  a  defendant,  in  argument,  rely  upon  the  answer  of  his  co-defendant,  he 
thereby  makes  it  evidence  against  himself.  Chase  v.  Manhardt,  1  Bland,  336. 

[a]  See  ante,  340,  note  [J]. 

[b]  See  ante,  272,  note  [u]. 

»Eng.  Chan,  Reps,  vii,  385.  >>Eng,  Chan.  Reps.  vi.  1 93. 
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COMPETENCY  AND  CREDIBILITY  OF  A  WITNESS. 

Having  considered  in  what  manner  a  party  supports 
his  case  by  evidence  from  the  pleadings,  I  proceed  to 
inquire  how  he  supports  the  same  by  the  evidence  of  wit- 
nesses, [c]  Before  a  party  examines  a  witness  he  should 
satisfy  himself  that  no  objection  can  be  taken  to  his  tes- 
timony. 

*The  testimony  of  a  witness  may  be  objected  [  *342  ] 
to  either  from  want  of  credibility  or  for  want  of  compe- 
tency. In  inquiring  as  to  the  credibility  of  a  witness,  the 
single  question  is,  whether  he  is  to  be  believed  upon  his 
oath. 

The  difference  between  the  competency  and  the  credi- 
bility of  a  witness  is  this,  that  witnesses  of  the  most  infa- 
mous and  depraved  character,  though  not  credible,  may 
yet  be  competent,  if  not  absolutely  disqualified  by  the  rules 
of  law :  the  infamia  facti  can  alone  destroy  the  compe- 
tency of  a  witness.(l)[a] 

Objections  to  the  competency  of  a  witness  are  of  four 
kinds.  The  first  ground  of  incompetency  is  for  want  of 
reason  or  understanding  ;  a  second  ground  is  for  defect  of 
religious  principle  ;  a  third  ground  arises  from  conviction 
of  certain  crimes,  or  from  infamy  of  character;  the  fourth, 
and  most  general  cause  of  incompetency,  is  interest. (2)[6] 

In  the  first  class  are  comprised  persons  who  have  not 
the  use  of  reason,  who  labour  under  physical  disqualifica- 
tions, or  from  their  infirmity  are  utterly  incapable  of  giv- 
ing evidence,  as  idiots,  lunatics,  and  children  of  so  tender 
an  age  as  not  to  understand  the  nature  and  obligation  of 
an  oath.(3)[c]  In  the  second  class  are  comprised  atheists 
and  infidels,  as  persons  not  professing  any  religion  that 
can  bind  their  consciences  to  speak  the  truth,(4)[V]  but 
persons  using  a  different  form  of  oath  from  that  usually 

(1)  1  Phill.  Evid.  27.  (2)  1  PhiH.  Evid.  18. 

(3)  1  Phill.  Evid.  18,  19.  (4)  1  Phill.  Evid.  21. 

[c]  The  rules  of  evidence  are  the  same  in  courts  of  equity,  as  in  courts  of  law.  Mor- 
rison v.  Hart,  "2  Bibb,  5;  Lemastcr  v.  Burckliart,  2  Bil»b,  28;  Dwiglit  v.  Pomeroy,  17 
Mass.  303;  Reed  v.  Clark,  4  Monroe,  2i) ;  Stevens  v.  Cooper,  1  Johns.  Ch.  Rep.  425 ; 
Baugh  v.  KainsL-v,  -1  VI  mm  •,  1J7  ;  Kv..-|«!th  v.  Wilson,  15  Muss.  109. 

[«J  S.-eCowen  &  Hill's  notes  to  Plul.  Kv.  (j|,  (if). 

[t>]  Ibid,  58— GO,  [cj  Ibid.  6D,  61.  [d]  Ibid.  G2,  63. 
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adopted  are  not  excluded  from  being  examined  as  wit- 
nesses. The  author  quoted  observes,  "Common  sense 
requires  that  witnesses  should  be  allowed  to  swear  in  that 
particular  form  which  they  consider  binding  on  their  con- 
science. A  Quaker  affirms  the  truth  of  what  he  states  ; 
a  Jew  swears  on  the  Pentateuch,  with  his  head  covered ; 
[  *343  ]  a  Gentoo  touches  with  his  hand  *the  foot  of  a 
Bramin ;  Mahometans  are  sworn  on  the  Koran ;  and  upon 
the  same  principle  all  persons  ought  to  be  sworn,  accord- 
ing to  the  ceremonies  of  their  peculiar  religion ;  whatever 
may  be  the  form,  the  meaning  of  the  oath  is  the  same.  It 
is  an  appeal  to  Heaven,  calling  upon  God  to  witness  what 
we  say,  and  invoking  his  vengeance,  if  what  we  say,  be 
false."(l)[a] 

In  the  third  class  are  comprised  persons  guilty  of  trea- 
son, of  forgery,  perjury,  subornation  of  perjury,  attaint  of 
false  verdict,  and  other  offences  of  the  same  descrip- 
tion.(2)[6]  The  last  ground  of  incornpetency  arises  from 
interest. (3)[c]  In  considering  the  last  ground  of  incom- 
petency,  I  am  led  to  inquire  how  far  a  party  to  a  suit  may 
be  examined  as  a  witness  in  that  suit. 

WHO  MAY  BE  EXAMINED,  AND  TO  WHAT  POINTS. 

A  co-plaintiff  cannot  be  examined  as  a  witness  for  the 
other  plaintiff.(4)[flT]  Neither  can  he  be  examined  as  a 
witness  on  behalf  of  a  defendant ;  and  a  petition  having 
been  presented  for  that  purpose,  was  dismissed  with 
costs.(5)  Neither  the  next  friend  of  a  plaintiff  [e]  nor  his 

(1)  1  Phill.  Evid.  23.  (2)  1  Phill.  Evid.  28.  (3)  1  Phill.  Evid.  46. 

(4)  Phillips  v.  Duke  of  Buckingham,  1  Vern.  230.    Mayor  of  Colchester  v. , 

1  P.  W.  595. 

(5)  Ferreday  v.  Wight  wick,»  4  Russ.  114.— By  consent,  an  order  was  made  upon  the 
motion  of  a  defendant  for  the  examination  of  a  plaintiff,  saving  just  exception.     Walker 
v.  Wingfield,  15  Ves.  178.    The  maxim  "  consensus  tollit  errorem"  appears  peculiarly 
applicable  to  this  case. 

[a]  Ibid.  63.  [b]  Ibid.  64,  65.  [c]  Ibid.  81— 133. 

[d]  And  a  plaintiff  cannot  obtain  leave  to  examine  a  co-plaintiff  as  a  witness,  even 
on  giving  security  for  costs.     Benson  v.  Chester,  Jac.  577,  (4  Eng.  Ch.  Rep.  270.) 

It  seems,  however,  that  the  rule  authorizing  the  examination  of  a  defendant  as  a  wit- 
ness,  where  he  has  no  interest  in  the  controversy,  applies,  in  Maryland^  to  a  plaintiff 
also.  Lingan  v.  Henderson,  1  Bland,  268. 

As  to  examination  of  a  plaintiff,  as  well  as  a  defendant,  on  a  reference  before  a  Master, 
see  post,  Vol.  ii.  147,  ct  seq. 

[e]  This  is  the  rule  in  the  courts  of  law ;  Sears  v.  Dillingham,  12  Mass.  358  ;  Fox  v. 

•Eng.  Chan.  Reps.  iii.  590. 
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wife  can  be  examined  as  a  witness  ;  if  their  testimony  is 
required,  a  new  next  friend  must  be  appointed.(l) 

A  plaintiff  may  obtain  an  order,  as  of  course,  to  examine 
*a  defendant,  and  a  defendant  a  co-defendant,  as  [  *344  ] 
a  witness,  on  the  suggestion  that  the  defendant  to  be  ex- 
amined is  not  interested,  and  the  order  is  made  saving  all 
just  exception,  which  is  construed  to  mean  that  the  wit- 
ness has  no  interest  in  the  matter  to  which  it  is  proposed 
to  examine  him.(2)[a]  If  a  defendant  by  possibility  may 


(1)  Head  v.  Head,  3  Atk.  547.     Mitf.  26. 

(2)  Murray  v.  Shad  well,  2  V.  &  B.  401.     Dixon  v.  Parker,  2  Ves.  219.     Barrett 
Gore,  3  Atk.  401. 


Whitney,  16  Mass.  118;  Durant  v.  Starr,  11  Mass.  527 ;  Butler's  ex'rs  v.  Brown,  4 
MCord,  24  ;  Beard's  cx'r  v.  Cowman's  ex'r,  2  Har.  &,  M'H.  152  ;  Van  Sant  v.  Boileau, 
1  Binn.  444;  Heekert  v.  Haine,  6  Binn.  16;  and  it  applies,  even  though  he  should  resign 
his  trust,  during  the  pendency  of  the  action;  for  he  is  still  liable  for  costs.  Adams  v. 
Leland,  7  Pick.  62.  But  it  would  seem,  that  a  guardian  ad  litcm  is  a  competent  wit- 
ness ;  he  being,  at  most,  liable  only  for  costs,  which  are  not  of  course,  but  discretionary 
according  to  circumstances.  Lupton  v.  Lupton,  2  Johns.  Ch.  Rep.  614. 

[a]  A  complainant  cannot  examine  a  sole  defendant  as  a  witness  against  himself; 
because  no  decree  can  be  had  against  a  party  defendant,  upon  facts  to  which  he  is 
examined  as  a  witness.  If,  however,  there  be  more  defendants  than  one,  an  examination 
of  a  co-defendant  may  be  had,  and  a  decree  obtained  against  another  defendant  upon 
such  facts;  but  a  decree  cannot  be  had  against  the  party  examined,  embracing  such 
facts.  Palmer  v.  Van  Doren,  2  Edw.  192  ;  Goold  v.  O'Keefe,  I  Beat.  356  ;  Fulton  Bank  v. 
Sharon  Canal  Co.,  4  Paige,  127.  And  if  a  complainant  examine  a  defendant,  who  is 
primarily  liable  for  the  payment  of  the  demand  for  which  the  suit  is  brought,  as  a  wit- 
ness for  him  against  a  co-defendant,  who  is  only  secondarily  liable,  he  cannot  have  a 
decree  against  either  of  those  defendants,  upon  that  part  of  the  case  to  which  he  ex- 
amined one  of  them  as  a  witness.  But,  the  rule  that  a  complainant  cannot  have  a  decree 
against  a  defendant  whom  he  has  examined  as  a  witness  in  the  cause,  does  not  apply  to 
the  case  of  a  mere  formal  defendant,  as  an  executor  or  trustee,  against  whom  no  personal 
decree  is  sought,  and  who  has  no  personal  interest  in  the  question  as  to  which  he  is 
examined  as  a  witness  against  his  co-defendants;  nor  to  the  case  of  a  defendant,  who 
by  his  answer,  admits  his  own  liability,  or  who  suffers  the  bill  to  be  taken  as  confessed 
against  him.  And  where  the  complainant  examined  a  witness  against  the  original 
defendants  in  the  cause,  and  it  appeared,  upon  such  examination,  that  the  witness  was 
primarily  liable  for  the  payment  of  a  part  of  the  claim  for  which  the  suit  was  brought, 
and  he  was  thereupon  made  a  defendant,  by  a  supplemental  bill ;  it  was  held,  that  the 
complainant  was  not  precluded  from  having  a  decree,  against  the  defendant  who  had 
thus  been  examined  as  a  witness,  before  he  was  a  party  to  the  suit.  Bradley  v.  Root,  5 
Paige,  633;  see  Harvey  v.  Alexander,  1  Rand.  219. 

If  a  co-defendant  have  been  received  by  the  complainant,  as  a  witness  to  the  whole 
subject-matter  of  the  suit,  the  bill  as  to  him  must  be  dismissed:  but  where  he  has  been 
examined  as  to  part  only,  the  complainant  may  have  a  decree  against  him  upon  the 
matters  to  which  he  was  not  examined.  Lingan  v.  Henderson,  1  Bland,  268;  Fultoa 
Bank  v.  Sharon  Canal  Co.,  4  Paige,  127. 

If  a  nominal  plaintiff,  in  an  action  at  law,  but  who  has  no  real  interest  in  the  suit,  be 
the  only  witness  by  whom  the  defendant  can  establish  his  defence  to  such  action,  the 
defendant  may  file  a  bill  in  chancery  against  the  real  plaintiff',  to  restrain  the  proceed- 
ings at  law,  and  to  have  the  controversy  settled  in  this  court,  where  such  nominal  plain- 
tiff  may  be  examined  as  a  witness.  Norton  v.  Woods,  5  Paige,  V  l!>. 

Where  one  party  is  examined  as  a  witness  against  another  party  in  the  same  cause, 
he  may  be  cross-examined,  like  any  other  witness,  by  the  party  against  whom  he  is 
called,  and  his  evidence  cannot  be  used  in  his  own  favour.  Benson  v.  Le  Roy,  1  Paige, 
122. 
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be  liable  to  costs,  his  evidence  cannot  be  received,(l) 
neither  can  the  evidence  of  a  co-defendant  particeps  fraudis 
and  interested  be  received.(2)[6] 

To  incapacitate  a  defendant  from  being  a  witness,  it  is 
necessary  that  he  should  be  interested  at  the  time  of  his 
examination,  for  if  disinterested  when  he  was  examined, 
the  circumstance  of  his  afterwards  becoming  interested 
does  not  invalidate  his  depositions.(S)  So  much  so,  that 
the  depositions  of  a  witness  who  was  disinterested  at  the 
time  of  his  examination,  but  who  afterwards  became  plain- 
tiff in  the  cause,  were  allowed  to  be  read. (4) 

A  defendant  having  been  examined  under  the  usual  order 
as  a  witness,  may  have  a  decree  against  him  upon  other 
matters  to  which  he  was  not  examined.(5)[c]  When  a 
defendant  disclaims  all  right,  the  plaintiff  cannot  read  his 
evidence  as  a  proof  of  his  own  right  to  the  prejudice  of 
another  defendant.(G) 

A  witness  interested,  must  produce  the  release  before 
he  can  give  his  evidence. (7)  A  witness  examined  before 
the  hearing,  while  interested,  having  released  her  interest, 
was  allowed  to  be  examined  before  the  Master,  and  her 
depositions  taken  before  him,  were  read.(8)  A  person 
[  *345  ]  examined  as  a  ^witness  for  the  plaintiff,  having 
been  afterwards  made  a  defendant,  and  not  being  interested 
in  the  suit,  his  evidence  was  allowed  to  be  read.(9) 

In  applying  for  an  order  for  liberty  to  examine  a  defen- 
dant, it  is  not  necessary  to  give  notice  to  the  other  party, 
and  the  order  is  granted  upon  a  motion  or  petition  as  of 
course,  upon  the  allegation  of  no  interest  in  the  matters  in 
question  in  the  cause,  and  any  objection  to  the  evidence  is 
taken  at  the  hearing.(10)[a] 

(1)  Barrett  v.  Gore,  3  Atk.  402.  (2)  Bridgman  v.  Green,  2  Ves.  628. 

(3)  Gosse  v.  Tracy,  2  Vern.  699.  (4)  Goose  v.  Tracy,  1  P.  W.  288. 

(5)  Nightingale  v.  Dodd,  1  Amb.583.  (6)  Hill  v.  Adams,  2  Atk.  39. 

(7)  Anon.  2  Atk.  14.  (8)  Callow  v.  Mime,  2  Vern.  472. 

(9)  Cope  v.  Parry,  2  J.  &  W.  538.  (10)  Murray  v.  Shadwell,  2  V.  &  B.  401. 

[b]  Whipple  v.  Lansing,  3  Johns.  Ch.  Rep.  612. 

[c]  Supra,  note  [a]. 

[a]  Where  a  defendant  has  been  examined  as  a  witness,  by  a  co-defendant,  without 
an  order  of  the  Court  for  that  purpose,  and  the  complainant  also  examines  him,  without 
objection,  it  is  too  late  to  object  to  the  witness,  at  the  time  of  the  hearing  ;  the  complain- 
ant should  have  moved  to  suppress  the  depositions  before  the  hearing ;  and  then  a  fur- 
ther opportunity  may  be  given  to  examine  the  witness,  if  necessary.  Before  a  parly 
can  be  examined  as  a  witness,  an  order  ought  to  be  obtained  for  that  purpose ;  and  that 
order  is  to  be  produced,  when  the  party  attends  to  be  examined.  This  order  is  of  course, 
before  a  decree ;  but  after  a  decree,  a  special  ground  must  be  made.  Sharp  v.  Runk, 
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If  a  plaintiff  examines  a  defendant  as  a  witness,  he  pays 
him  his  costs,(l)  and  he  should  not  reply  to  his  answer, 
or  if  he  has  replied  to  it,  the  replication  must  be  with- 
drawn. [6] 

A  fifth  objection  to  the  competency  of  a  witness  may 
arise  from  his  professional  situation.  An  attorney  cannot 
be  examined  as  a  witness,  on  subjects  confided  to  him  in 
his  professional  character.  The  privilege  the  attorney 
claims,  is  the  privilege  not  of  the  attorney,  but  of  the 
client,  and  is  founded  on  this  consideration,  that  there 
would  be  no  safety  in  dealing  with  mankind,  if  persons 
employed  in  transactions  were  compelled  to  state  that, 
which  they  had  learned,  only  by  this  species  of  confidence ; 
but  the  moment  confidence  ceases,  privilege  ceases,  and 
the  attorney  must  answer  as  any  other  witness.(2)[c] 

If  a  corporation  wish  to  examine  one  of  their  members 
as  a  witness,  they  must  disfranchise  him,  which  is  done 
by  an  information  in  the  nature  of  a  quo  warranto  against 
the  member,  who  confesses  in  the  information,  on  which 
the  plaintiff  obtains  judgment  to  disfranchise  him.(3)[</] 

*In  a  bill  brought  to  have  the  benefit  of  a  former  [  *346  ] 
decree  the  plaintiff  cannot  examine  witnesses,  much  less 
the  same  witnesses  to  the  matter  in  issue  in  the  former 
cause.(4) 

Having  considered  to  what  objections  the  testimony  of 
a  witness  may  be  liable,  I  proceed  to  make  a  few  observa- 
tiens  as  to  the  points  to  which  a  witness  may  be  examined, 
and  as  to  the  effect  of  his  testimony. 

The  evidence  of  a  witness  must  be  confined  to  the 
points  in  issue  in  the  cause,  and  can  only  be  read  in  sup- 
port of  some  statement  in  the  pleadings.[o]  If  a  plaintiff 
examines  a  witness  to  a  point  not  put  in  issue  by  his  bill, 

(1)  Harvey  v.  Tebbntt,  1  J.  <fe  W.  197.         (2)  Parkhurst  v.  Lowten,  2  Swanst.  216. 

(3)  Mayor  of  Colchester  v. ,  1  P.  W.  595. 

(4)  Johnson  v.  Northey,  2  Vern.  408. 

[6]  This,  of  course,  applies,  only,  where  the  party  is  examined  as  to  the  whole  subject- 
matter  of  the  suit.     See  ante,  344,  note  [a]. 

[c]  See  Cowen  &  Hill's  notes  to  Phill.  Ev.  275—283.  1571—1574. 

[d]  This  rule  applies  to  corporations  for  private  purposes,  us  a  bank,  turnpike  com- 
pany, &c. ;  but  not  to  corporations  of  a  public  nature,  comprehending  the  divisions  of 
the  state,  or  institutions  for  charitable  or  pious  purposes,  in  which,  the  corporators,  hav- 
ing no  individual  interest,  are  competent  witnesses.     See  the  American  cases  fully 
examined,  in  Cowen  &  Hill's  notes  to  Phill.  Ev.  253,  254. 1541—1543. 

[a]  Cowan  v.  Price,  1  Bibb,  173  ;  Owinps  v.  Patterson,  1  A.  K.  Marsh.  325. 

27* 


346  EVIDENCE. 


the  evidence  of  that  witness  will  not  be  received  at  the 
hearing.  Neither  can  a  defendant  avail  himself  of  a  mat- 
ter in  defence  which  appears  only  upon  his  evidence,  and 
was  not  stated  in  his  answer.(l) 

The  Court  cannot  declare  a  will  well  proved  where  an 
heir  at  law  cannot  be  found.(2)  If  in  a  suit  to  establish 
a  will,  the  heir  admits  the  will,  and  dies  before  the  hear- 
ing, the  derivative  heir  is  bound,  and  the  will  need  not  be 
proved.(3)  In  a  suit  to  establish  a  will  in  equity,  all  the 
witnesses  to  it  should  be  examined,  or  proof  given  of  their 
death. (4)  A  witness  to  prove  a  will  of  land  ought  to 
prove  that  the  will  was  executed  in  his  presence,  and  also 
in  the  presence  of  the  two  other  witnesses,  and  that  they 
subscribed  it  in  the  presence  of  the  testator.(o)  But 
swearing  that  the  witness  subscribed  it  in  the  same  room, 
and  at  the  testator's  request,  was  held  good,  though  not 
said  in  testator's  presence.(5)  Where  a  bill  is  brought  to 
prove  a  will  of  land  the  sanity  of  the  testator  must  be 
[  *347  ]  proved. (6)  Where  the  ^evidence  proves  the  exe- 
cution of  a  will,  but  the  witnesses  have  not  been  examined 
as  to  the  sanity  of  the  testator,  the  cause  will  be  adjourned 
at  the  hearing,  and  liberty  will  be  given  to  exhibit  an  inter- 
rogatory to  prove  his  sanity. (7) 

DOCUMENTARY  EVIDENCE. 

Having  considered  the  manner  in  which  a  party  sup- 
ports his  case  by  the  examination  of  witnesses,  I  proceed 
to  inquire  how  far  the  same  may  be  established  by  docu- 
mentary evidence. 

Deeds,  bonds,  receipts,  letters,  and  all  other  writings, 
thirty  years  old  and  upwards,  prove  themselvss,  and  do 
not  require  any  proof  of  their  execution. (8)[a]  If  the  deed 
requires  proof,  the  witness  to  the  deed  must  not  only 
prove  his  own  attestation,  but  also  the  execution  of  the 
deed  by  the  person  executing  the  deed. (9)  If  a  witness 

(1)  Stanley  v.  Robinson,*  1  R.  &  M.  527.  (2)  French  v.  Baron,  2  Atk.  120. 

(3)  Robinson  v.  Coo[>er,b  4  Sim.  131.     Look  v.  Footed  4  Sim.  132. 

(4)  Ogle  v.  Cook,  177.  (5)  Longford  v.  Eyre,  1  P.  VV.  741. 
(6)  Harris  v.  Ingledew,  3  P.  W.  91.  (7)  Abrams  v.  Wmshup,  1  Russ.  526. 
(8)  2  Phill.  Evid.  477.                                (9)  Loxley  v.  Hill,  3  Madd.  370. 

[a]  Cowen  &  Hill's  notes  to  Phill.  Ev.  1310—1320. 

-Eng,  Chan.  Reps.  iv.  544.  bEng.  Chao.  Reps.  vi.  67. 
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to  a  deed  is  dead,  he  must  be  proved  to  be  so.(l)  Evi- 
dence of  the  contents  of  a  deed  destroyed,  and  of  the 
destruction  of  it,  is  admitted. (2) 

Whenever  a  matter  comes  to  be  tried  in  a  collateral 
way,  the  decree,  sentence,  or  judgment  of  any  court  hav- 
ing competent  jurisdiction,  is  received  as  conclusive  evi- 
dence of  the  matter  so  determined. (3)  Copies  of  the 
books  of  the  Bank  of  England  are  evidence,  but  upon  a 
question  whether  the  signature  to  the  transfer  is  the 
genuine  handwriting,  the  book  must  be  produced. (4)  The 
Fleet  register  is  evidence,  not  as  a  register,  but  as  a  dec- 
laration upon  the  fact  under  the  hand  of  the  party.(5j 

*The  evidence  of  one  witness  cannot  sustain  a  [  *348  ] 
decree  against  the  answer  of  the  defendarit.(G)  But  the 
facts  denied  in  the  answer  must  be  equally  strong  with 
those  that  are  affirmed  by  the  deposition.(7)  And  even 
the  evidence  of  a  single  witness,  corroborated  by  circum- 
stances, though  to  facts  denied  by  the  defendant's  answer, 
is  sufficient  to  ground  a  decree.(8) 

An  answer  in  the  spiritual  court  may  be  read  against 
a  party  in  this  court.(9)  An  answer  to  a  bill  in  the 
Court  of  Exchequer,  in  a  suit  instituted  for  tithe-hay  by 
a  vicar  against  the  rector  and  others,  owners  of  land  in 
the  parish,  in  which  answer,  the  defendants  disputed  the 
vicar's  claim,  and  declared  that  the  tithes  in  question 
belonged  to  the  rector,  will  be  evidence  in  an  action  for 
tithes,  by  a  succeeding  rector  against  owners  or  occupiers 
of  the  same  lands  for  the  tithes  of  which  the  former  suit 
was  instituted.(lO) 

In  a  suit  for  tithes  by  a  rector  against  occupiers,  the 
defendants  pleaded  a  modus  to  be  payable  to  the  vicar, 
for  the  tithes  claimed :  Held,  1st,  that  a  copy  of  the  vicar's 
endowment,  contained  in  an  old  book,  recording  the  acts 
of  former  bishops  of  the  diocese,  was  admissible  for  the 
plaintiff  (the  bishop's  registry  having  been  searched  for 
the  original  without  success,)  and  that  no  search  was  neces- 
sary, either  in  the  Augmentation  Office  or  in  the  vicar's 


(1)  Henley  v.  Philips,  2  Atk.  47.  (2)  Saltern  v.  Melhuish,  1  Amb.  247. 

(3)  Meadow  v.  Duchess  of  Kingston,  2  Amb.  761. 

(4)  Auriol  v.  Smith,  18  Ves.  197.  (5)  Lloyd  v.  Passingham,  16  Ves.  59. 

(6)  Mortimer  v.  Orchard,  2  Ves.  244. 

(7)  Walton  v.  Hobbs,  2  Atk.  19.     Pilling  v.  Armitage,  12  Ves.  80. 

(8)  Pcmber  v.  Mathers,  1  Bro.  C.  C.  52.     (9)  Mild  may  v.  Mildmay,  1  Vern,  52. 
(10)  1  Phill.Evid.361. 
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house,  although  it  was  expressed,  in  the  instrument,  that 
one  part  of  it  was  to  remain  with  the  vicar ;  2d,  That  a 
terrier  appearing  to  be  signed  by  a  former  incumbent, 
who  was  both  rector  and  vicar  of  the  parish,  and  whose 
handwriting  was  proved,  and  by  the  churchwardens,  was 
admissible  for  the  plaintiff,  though  it  was  produced  from 
[  *349  ]  the  custody  of  an  individual  *who  claimed  the 
tithes  of  a  particular  district  in  the  parish,  and  not  from 
the  usual  depositories  ;  3d,  That  the  decrees,  but  not  the 
interrogatories  and  depositions,  in  two  former  suits,  one 
in  the  Exchequer,  and  the  other  in  Chancery,  for  the 
tithes  of  a  particular  farm  in  the  parish,  but  which  was 
not  included  in  the  present  suit,  were  admissible  for  the 
defendants.(l) 

As  a  general  principle,  a  transaction  between  two  par- 
ties in  judicial  proceedings  is  not  to  be  binding  upon  a 
third;  for  it  would  be  unjust  to  bind  any  person  who 
could  not  be  admitted  to  make  a  defence,  or  to  examine 
witnesses,  or  to  appeal  from  a  judgment  which  he  might 
think  erroneous.  Hence  the  depositions  of  witnesses  in 
another  cause  in  proof  of  a  fact,  the  verdict  of  a  jury 
finding  a  fact,  and  the  judgment  of  the  Court  on  facts 
found,  although  evidence  against  the  parties,  and  all  claim- 
ing under  them,  are  not  in  general  to  be  used  to  the  pre- 
judice of  strangers.(2)  But  the  judgment  of  a  court  of 
concurrent  jurisdiction,  directly  on  the  point,  is,  as  a  plea, 
a  bar,  or,  as  evidence,  conclusive  between  the  same  parties, 
upon  the  same  matter  directly  in  question  in  another 
court ;  and  the  judgment  of  a  court  of  exclusive  jurisdic- 
tion directly  upon  the  point,  is  in  like  manner  conclusive 
upon  the  same  matter  coming  incidentally  in  question  in 
another  court  between  the  same  parties  for  a  different 
purpose.  But  neither  the  judgment  of  a  concurrent  or 
exclusive  jurisdiction  is  evidence  of  any  matter  which 
came  collaterally  in  question,  though  within  their  jurisdic- 
tion, nor  of  any  matter  incidentally  cognizable,  nor  of 
any  matter  to  be  inferred  by  argument  from  the  judg- 
ment.(2)[a] 

(1)  Tucker  v.  Wilkins,'  4  Sim.  241. 

(2)  Judgment  of  De  Grey,C.  J.  in  Duchess  of  Kingston's  case,  1  Phill.  Evid.  321. 

[a]  Cowen  &  Hill's  notes  to  Phill.  Ev.  803,  804. 

»Eng.  Chan.  Reps.  vi.  120. 
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Depositions  are  not  to  be  admitted  in  evidence  for  a 
*party  to  the  suit  against  one  who  was  not  a  [  *350  ] 
party,  nor  claims  under  either  of  the  parties,  nor  can  they 
be  used  by  a  stranger  against  one  of  the  parties.  An 
exception  has  been  made  in  cases  where  the  question  is 
on  the  existence  of  a  custom,  or  on  the  right  to  tolls,  or 
where  hearsay  and  reputation  would  be  good  evidence  ; 
in  such  cases,  depositions  are  admissible  in  evidence  in  a 
suit  between  other  parties,  provided  they  have  not  been 
made  post  literti  motam.  But  if  the  question  at  issue  is 
precisely  the  same  in  both  suits,  the  depositions  in  the 
former  suit  cannot  be  admitted.(l)[a]  Depositions  taken 
in  a  former  suit  cannot  be  read  in  another  cause  against 
one  who  does  not  claim  under  a  party  against  whom  the 
depositions  were  taken.(2) 

Depositions  in  a  tithe  cause,  in  the  Exchequer,  cannot 
be  read  in  a  tithe  suit  in  this  Court  against  other  occu- 
piers of  land  in  the  same  parish,  though  the  objects  of 
both  suits  and  the  interests  of  the  parties  were  the  same. (3) 
Although  there  are  two  suits  in  this  Court,  between  par- 
ties having  the  same  respective  interests  and  relating  to 
the  same  matters,  the  depositions  of  such  only  of  the  wit- 
nesses in  the  prior  suit  as  are  dead,  will  be  allowed  to  be 
read  in  the  subsequent  suit.(4) 

In  Williams  v,  Broadhead,(5)  it  is  laid  down,  that  if 
depositions  taken  in  the  Exchequer  can  be  read  at  all,  it 
is  not  necessary  to  get  an  order  to  read  them,  but  the 
office  copies  are  to  be  read,  upon  the  principle  that  they  are 
in  their  nature  legal  evidence ;  and,  together  with  the  office 
copy,  bill,  and  answer,  show  that  the  points  were  at  issue 
in  the  first  cause. 

A  witness  examined  at  a  former  trial  of  an  issue  between 
the  same  parties,  and  who  has  been  examined  in  the  cause, 
*in  case  he  dies,  not  only  his  deposition  may  be  [  *351  ] 
read,  but  what  he  swore  at  a  former  trial  may  be  given 
in  evidence.(6)  Where  either  party,  plaintiff  or  defend- 

(1)  1  Phil.  Evid.  364.  (2)  Coke  v.  Fontaine,  1  Vern.  413. 

(3)  Goodenough  v.  Always  2  S.  &  S.  481. 

(4;  Carrington  v.  Cornock,'1  2  Sim.  567.         (5)  1  Sim.  151.« 

(6)  Coker  v.  Farewell,  2  P.  W.  563. 

[a]  Cowen  &  Hill's  notes  to  Phill.  Ev.  934,  935. 

«Eng.  Chan.  Reps.  i.  553.        t-Eng-  Chan.  Reps.  ii.  551.      cEng.  Chan.  Reps.  ii.  77. 
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ant,  obtaineth  an  order  to  use  depositions  of  witnesses 
taken  in  another  cause,  the  adverse  party  may  likewise 
use  the  same  without  motion,  unless  he  be,  upon  special 
reason  showed  to  the  court  by  that  party  first  desiring 
the  same,  inhibited  by  the  same  order  so  to  do.(l) 

Evidence  in  a  cross  cause  concerning  the  matters  in 
issue  in  the  original  cause  are  not  allowed  to  be  read  after 
a  decree  in  that  cause,  but  it  is  otherwise  as  to  the  depo- 
sitions in  the  cross  cause,  not  relating  to  the  matters  put 
in  issue  in  the  original.(2)  When  either  "party  examines 
in  the  original  cause,  the  depositions  of  witnesses  exam- 
ined to  the  same  matters  put  in  issue  by  that  cause,  may 
be  read  at  the  hearing  of  the  cross  cause.(3)[o] 

The  Lord  Chancellor,  assisted  by  the  Judges,  was  of 
opinion  that  the  depositions  of  witnesses  of  the  Gentoo 
religion,  sworn  according  to  their  ceremonies,  ought  upon 
the  special  circumstances  of  the  case  to  be  read  as  evi- 
dence in  the  cause.(4)  If  the  party  has  obtained  an  order 
for  liberty  to  read  a  bill,  answer,  or  deposition  taken  in 
another  cause  in  the  court,  in  support  of  his  suit  in  the 
same  court,  the  office  copies-  are  sufficient  evidence  with- 
out being  proved  or  attested. 

By  1  Will.  4,  c.  36,  s.  14,  it  is  enacted,  «  That  when 
and  so  soon  as  any  order  shall  have  been  pronounced  by 
any  court  of  equity  for  taking  a  bill  pro  confesso,  such  bill 
in  equity,  or  an  examined  copy  thereof  so  taken  pro  con- 
fesso,  shall  be  taken  and  read  in  any  court  of  law  or  equity 
as  evidence  of  the  facts,  and  matters,  arid  things  therein 
[  *352  ]  ^contained,  in  the  same  manner  as  if  such  facts, 
matters,  and  things  had  been  admitted  to  be  true  by  the 
answer  of  the  defendant  put  in  to  such  bill ;  and  such  bill 
so  taken  pro  confesso  shall  be  received  and  taken  in  evi- 
dence of  such  and  the  same  facts,  and  on  behalf  of  such 

(1)  Beam.  Ord.  194. 

(2)  Wilford  v.  Beasely,  3  Atk.  501.  (3)  Wilford  v.  Beasely,  3  Atk.  402. 
(4)  Oraychund  v.  Barker,'  1  Atk.  21. 

[a]  Depositions  taken  between  the  same  parties,  and  in  relation  to  the  same  matters, 
but  in  a  former  suit,  ought  to  be  used  in  a  new  suit.  Brooks  v.  Cannon,  2  A.  K.  Marsh. 
525. 

On  the  hearing  of  an  original  bill,  in  the  nature  of  a  supplemental  bill  and  bill  of 
revivor,  depositions  taken  in  the  original  suit  may  be  read.  Benzein  v.  Robenet,  Dev. 
444. 

It  seems,  that  a  deposition,  taken  under  a  commission,  awarded  before  the  bill  was 
filed,  and  executed  by  two  persons,  of  whom  one  was  not  a  magistrate,  may  be  read  in  a 
subsequent  suit.  Thornton  v.  Corbin,  3  Call,  384. 
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and  so  many  persons,  as  the  answer  of  the  defendant  to 
the  said  bill  could  and  might  have  been  read  and  received 
in  evidence  of,  in  case  such  answer  had  been  put  in  by  the 
defendant  thereto,  and  had  admitted  the  same  facts,  mat- 
ters, and  circumstances,  as  in  such  bill  stated  and  set 
forth ;  and  in  like  manner  every  other  bill  of  discovery 
taken  pro  confesso,  under  any  of  the  provisions  of  the  said 
act  shall  or  may  be  taken  and  read  as  evidence  of  the 
facts,  and  matters,  and  things  therein  contained  to  the 
extent  aforesaid. "[a]  Can  a  bill  taken  pro  confesso  not 
under  the  provisions  of  this  act  be  read  as  evidence  at 
law  ? 


[a]  Where  a  bill  is  taken  as  confessed,  the  default  of  the  defendant  is  regarded  as  an 
admission  of  the  facts  charged  in  the  bill,  upon  which  a  decree  will  be  pronounced.  But 
where  there  are  two  defendants,  one  of  whom  answers  and  denies  the  facts,  and  the 
other  allows  the  bill  to  be  taken  as  confessed,  and  upon  proofs,  the  complainant's  case  is 
not  made  out,  there  can  be  no  decree  against  either.  Clason  v.  Morris,  10  Johns.  534; 
Cunningham's  Heirs  v.  Steele,  1  Litt.  52. 
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CHAPTER  XXVII. 

INTERROGATORIES. 

To  what  points  confined,  353.  To  be  signed  by  counsel,  353.  How  prepared  where 
there  are  witnesses  both  in  London  and  in  the  country,  354.  Form  of  last  interroga- 
tory, 354.  If  interrogatories  are  leading,  355. 

THE  cause  being  at  issue,[a]  each  party  procures  the  best 
evidence  that  he  can,  in  support  of  his  case,  and  lays  the 
result  of  the  same  before  his  counsel  for  the  purpose  of 
preparing  interrogatories  for  the  examination  of  witnesses. 
In  framing  these  interrogatories,  it  is  necessary  that  they 
should  be  confined  to  the  case  made  out  by  the  pleadings, 
as  the  parties  will  not  be  allowed  to  examine  witnesses  or 
to  read  evidence  to  facts  not  put  in  issue  between  them. [6] 
They  are  only  to  be  drawn  upon  points  material,  and  not 
upon  matters  which  are  either  confessed  in  the  pleadings, 
or  are  impertinent  and  needless  to  be  proved.(l)  Inter- 
rogatories exhibited  for  the  examination  of  any  witnesses, 
in  any  cause  depending  in  this  Court,  whether  in  Court,  in 
the  Examiner's  Office,  or  by  commission  in  the  country, 
are  to  be  drawn  or  perused,  and  signed  by  counsel.(2) 

Where  some  of  the  witnesses  of  a  party  reside  in  Lon- 
don and  some  in  the  country,  it  is  only  necessary  to 
[  *354  ]  *have  one  set  of  interrogatories  drawn  by  counsel, 
and  the  solicitor,  in  procuring  the  same  to  be  engrossed, 
distinguishes  and  copies  those  intended  for  the  examina- 

(1)  Beam.  Ord.  71. 

(2)  Beam.  Ord.  273.     Interrogatories  in  the  Master's  Office  for  the  examination  of 
parties  are  not  required  to  be  settled  by  counsel,  but  by  the  Master. 

[a]  The  cause  must  be  at  issus,  in  some  form,  as  against  all  the  defendants.     And 
proof  cannot  regularly  be  taken  as  to  one  of  the  defendants,  to  whose  answer  a  replica- 
tion has  been  filed,  until  the  answers  of  the  other  defendants  have  been  put  in,  or  the  bill 
has  been  taken  as  confessed  against  them.     Vermillyea  v.  Odell,  4  Paige,  121. 

[b]  See  ante,  346,  note  [a].     Where  there  arc  several  defendants,  having  different 
rights  and  claims  among  each  other,  they  cannot  examine  witnesses  against  each  other  ; 
nor  can  one  defendant  cross-examine  a  witness  produced  by  another  defendant;  but  a 
co-defendant  may  read  any  thing  produced  on  the  part  of  the  complainant;  and  there 
may  be  a  decree  for  one  defendant,  against  a  co-defbndant,  founded  on  the  pleadings  and 
proofs  between  the  complainant  and  defendants.  Trumbull  v.  Gibbons,  Halst.  N.  J.  Dig. 
174 
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tion  of  town  witnesses,  separate  from  those  intended  for 
the  country  witnesses.  If  the  interrogatories  are  exhibited 
in  the  Examiner's  Office,  and  witnesses  are  examined 
thereon,  either  party  may,  without  application  to  the 
Court,  or  order  for  that  purpose,  exhibit  one  or  more  inter- 
rogatories, or  a  new  set  of  interrogatories,  for  further 
examination  of  the  same  or  other  witnesses.  But  when  a 
commission  is  taken  out,  then  no  new  interrogatories  or 
set  of  interrogatories  can  be  exhibited  without  special 
motion  and  order  of  the  Court.  The  reason  given  for  the 
difference  is,  because  the  examiner  is  an  officer  of  credit, 
and  sworn,  and  therefore  presumed  to  be  impartial,  and 
that  he  will  not  disclose  the  depositions:  whereas  com- 
missioners are  private  persons,  and  therefore,  without  leave 
of  the  Court,  no  new  interrogatories  can  be  added  before 
them.(l)  This  may  account  for  the  origin  of  the  practice, 
but  the  reason  why  commissioners  cannot  receive  further 
interrogatories  arises  from  the  terms  of  the  oath  taken  by 
them,  the  examination  being  upon  the  interrogatories  then 
produced.(2) 

Notwithstanding  each  party  has  examined  witnesses  by 
a  commission  executed,  they  are  entitled  to  exhibit  inter- 
rogatories for  the  examination  of  new  witnesses  before  the 
examiner  at  any  time  until  publication  passes. (3) 

The  last  interrogatory  now  commonly  in  use  is  to  be  in 
future  altered,  and  to  stand  and  be  in  the  words,  or  to  the 
effect  following  :  "  Do  you  know,  or  can  you  set  forth  any 
other  matter  or  thing  which  may  be  of  benefit  or  advan- 
tage to  the  parties  at  issue  in  this  cause,  or  either  of  them, 
or  that  may  be  material  to  the  subject  of  this  your  exami- 
nation, *or  to  the  matters  in  question  in  this  [  *355  ] 
cause  ?  if  yea,  set  forth  the  same,"  &c.(4) 

The  plaintiffs  sued  as  devisees  of  A.  but  omitted  to  prove 
his  will,  and  the  bill  was  dismissed.  They  afterwards 
presented  a  petition  of  rehearing,  and  moved  for  liberty  to 
exhibit  interrogatories  to  prove  the  will,  which  was  granted, 
the  omission  having  arisen  from  the  inadvertence  of 
counsel,  and  the  will  not  being  the  subject  of  dispute  in  the 
cause.(5) 

(1)  I  Eq. Ca.  Ab. 233.  (2)  See  infra,  "Commissioners;"  p.  367. 

(3)  Beam.  Ord.  96—128.        (4)  32  N.  N.  O.          (5)  Hood  v.  Pimm,'  4  Sim.  101. 
"Erig.  Chan.  Reps,  vi,  52. 

VOL.  i.  28 
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IF  INTERROGATORIES  ARE  LEADING. 

If  interrogatories  are  leading,  the  opposite  party  presents 
a  petition  as  of  course  for  a  reference  to  the  Master,  to 

look  into  the  interrogatories  exhibited  by for  the 

examination  of  his  witnesses  in  this  cause,  and  certify 
whether  the  first  and  second  (or  as  the  case  may  be)  inter- 
rogatories are  leading  or  not.  If  the  Master  certifies  that 
the  interrogatories,  or  either  of  them,  are  leading,  he  cer- 
tifies accordingly,  and  an  order  as  of  course  is  then  obtained 
to  refer  it  back  to  the  said  Master,  to  expunge  the  said 
interrogatories,  and  to  mark  the  depositions  in  answer 
thereto,  and  that  such  depositions  do  stand  suppressed, 
and  that  the  clerk  in  court,  or  examiner  with  whom  the 
interrogatories  are  filed,  or  his  sworn  clerk,  as  the  case 
may  be,  do  attend  the  Master  with  the  said  interrogatories 
and  depositions  for  that  purpose ;  and  the  order  refers  it 
to  the  Master  to  tax  the  petitioner's  costs  in  respect  of  the 
said  interrogatories  being  leading,  and  of  this  application, 
and  incident  thereto,  and  orders  that  such  costs  be  paid' by 

to .     The  Master  issues  his  certificate  of  costs, 

and  of  having  expunged  interrogatories,  and  of  having 
marked  the  depositions.(l) 

(1)  Fraser  v.  Meves,  7th  November,  1834,  confirmed  4th  December,  1834. 
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CHAPTER  XXVIII. 

EXAMINATION  OF  WITNESSES  BEFORE  THE  EXAMINER. 

When  witnesses  are  examined  by  commission  and  when  before  the  examiner,  356. 
When  interrogatories  are  left  with  the  examiner,  356.  How  witnesses  sworn  and 
examined  before  examiner,  357.  Cross-examination  of  witnesses,  and  time  allowed 
for,  359.  Up  to  what  time  witnesses  may  be  examined  by  examiner,  359.  How 
depositions  are  published,  360. 

I  PROCEED  to  inquire,  first,  the  manner  of  taking  evidence 
before  the  Examiner  \  and  2dly,  before  commissioners  spe- 
cially appointed  for  that  purpose. 

If  the  witnesses  of  either  party  reside  within  twenty 
miles  of  London,  they  are  examined  before  one  of  the 
examiners  in  London,  as  no  commission  can  be  executed 
within  that  distance  ;  if  they  reside  beyond  twenty  miles 
the  party  is  entitled  to  a  commission  for  their  examina- 
tion, although,  if  they  are  willing  to  attend,  they  may  be 
examined  before  the  examiner.  So  early  as  1636,  the 
examiners  claimed  as  their  right  that  no  commission  to 
examine  witnesses  should  be  executed  in  or  within  twenty 
miles  of  London.(l)[a] 

(1)  Beam.  Ord.  87. 121,  and  see  Introduction,  page  42. 

[a]  The  practice  of  examining  witnesses  on  interrogatories  before  an  examiner,  pre- 
vails I  believe  generally  in  the  United  States. 

In  Tennessee,  a  Court  of  Chancery  has  no  authority  to  hear  witnesses  viva  voce ;  their 
examination  must  be  in  writing ;  to  hear  it  otherwise,  is  erroneous  when  objected  to  by 
the  parties.  Hardin's  Heirs  v.  Stanley's  Heirs,  3  Yerg.  331. 

In  Virginia,  the  examination  of  witnesses  viva  voce,  at  the  hearing,  must  be  obtained 
on  affidavit  and  notice ;  and  then,  it  is  only  allowed  to  prove  the  execution  of  deeds,  sig- 
natures, &c.,  and  without  a  cross-examination.  Emerson  v.  Berkley,  4  Hen.  &  Murif. 
441. 

In  New  York,  the  same  practice  prevails,  (excepting  that  interrogatories  are  dispensed 
with,)  though  it  is  provided,  by  statute,  that  whenever  it  shall  appear  to  the  Chancellor, 
that  it  is  expedient,  that  the  witnesses  in  any  cause  not  authorized  to  be  heard  by  a  vice- 
chancellor,  should  be  examined  by  a  vice-chancellor,  he  shall  order  such  examination  to 
be  had  before  any  vice-chancellor  to  be  designated  by  him.  2  Rev.  St.  180,  sec.  85.  And 
whenever  it  shall  appear  to  a  vice-chancellor,  that  it  is  expedient  that  the  witnesses  in 
any  cause  authorized  to  be  heard  by  him,  should  be  examined  in  his  presence,  he  shall 
order  such  examination  to  be  had  accordingly,  either  at  a  stated  or  special  term.  Ibid, 
sec.  84.  Examinations  under  this  statute,  are,  however,  exceedingly  rare.  1  Hoff.  Ch. 
Prac.  482.  When  examined  before  an  examiner,  or  before  a  vice-chancellor,  the  parties 
and  their  counsel  may  be  present,  and  the  witnesses  may  be  (and  in  practice,  always 
are,)  examined,  cross-examined  and  re-examined  orally.  2  Rev.  St.  180,  sec.  83.  As  to 
the  practice,  generally,  see  1  HofF.  Ch.  Prac.  458 — 470.  Before  the  innovation  intro- 
duced into  the  practice  in  New  York,  by  recent  statutes  and  rules,  the  practice  in  that 
state  was,  in  the  main,  the  same  as  in  England. 
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The  interrogatories  being  settled  and  signed  by  counsel, 
and  engrossed  upon  unstamped  parchment,  are  left  by  the 
party  exhibiting  them,  with  the  clerk  of  the  examiner,  at 
the  Examiner's  Office,  Rolls  Yard,  who  files  them  and  gives 
the  party  an  appointment  for  his  witnesses  to  attend  before 
the  examiner,  to  be  examined.  It  is  a  matter  of  great 
convenience,  at  the  time  of  filing  the  engrossed  inter- 
rogatories, to  leave  a  fair  copy  of  the  same  at  the  Exami- 
ner's Office,  with  marginal  observations  on  each  interrog- 
[  *357  ]  atory,  ^pointing  out  the  witness  to  be  examined 
to  that  interrogatory,  and  what  deeds  or  writings,  (if  any) 
it  is  intended  to  prove.  If  the  witnesses  are  numerous,  a 
list  of  their  names,  with  the  numbers  of  the  interrogatories 
to  which  they  are  to  be  examined,  will  be  found  highly 
useful  to  the  examiner.(l) 

At  the  time  appointed  the  solicitor  attends  with  his  wit- 
nesses, furnishes  the  examiner's  clerk  with  the  name,  and 
description  of  each  witness,  and  the  place  where  he  is 
residing  or  staying  in  London,  to  enable  him  to  frame  a 
written  notice  thereof,  which  he  immediately  serves  on  the 
opposite  clerk  in  court,(2)  so  that  the  other  party  may  be 
enabled  to  cross-examine  such  witnesses. (3)  Witnesses 
examined  before  either  of  the  examiners  for  any  party  in 
a  cause  are  not  required,  as  formerly,  to  be  produced  at 
the  seat  of  the  opposite  clerk  in  court.(2) 

The  witness  is  then  sworn.  The  examiners  are,  by 
3  &  4  Will.  4,  c.  94,  s.  27,  authorized  to  swear  witnesses 
examined  before  them;  formerly  the  examiner's  clerk 
attended  with  the  witnesses  to  the  public  office,  where  they 
were  sworn,  after  which  they  went  before  the  examiner 
to  be  examined.  A  peer  answering  to  interrogatories  as 
a  witness,  is  sworn  in  the  same  manner  as  any  other  wit- 
ness.(4) 

The  witness  being  sworn  by  the  examiner,  he  takes  the 
answers  or  depositions  to  the  interrogatories  in  writing, 
in  thefirst  person.(5)  For  preventing  of  perjury  and  other 
mischiefs,  often  appearing  to  the  Court,  the  examiner  is 
to  examine  the  deponent  to  the  interrogatories  directed, 
seriatim,  and  not  to  permit  him  to  read  over,  or  hear  read, 

(1)  The  witnesses  are  to  be  sorted  by  those  who  produce  them,  that  they  may  be 
eiamined  upon  such  interrogatories  as  are  proper  and  fit  for  them.     Beam.  Ord.  71. 

(2)  25  N.  O.  (3)  See  Beam.  Ord.  185.  262. 

(4)  Meers  v.Lord  Stourton,  1  P.  W.  146.        (5)  3  &  4  Will.  4,  c.  94,  s.  27. 


EXAMINATION  OF  WITNESSES.  358 


*any  other  interrogatories  until  that  in  hand  be  [  *358  ] 
fully  finished  ;  much  less  is  he  to  suffer  the  deponent  to 
have  the  interrogatories  and  pen  his  own  depositions,  or 
depart  after  he  hath  heard  an  interrogatory  read  over, 
until  he  hath  perfected  his  examination  thereunto  ;  and  if 
any  witness  shall  refuse  so  to  conform  himself,  the  exam- 
iner is  thereof  to  give  notice  to  the  clerk  of  the  other 
side,  and  to  proceed  no  further  in  his  examination  without 
the  consent  of  the  said  clerk,  or  order  made  in  court  to 
warrant  his  so  doing.(l)[a]  If  the  examiner  is  unable  to 
complete  the  examination  of  a  witness,  he  may  adjourn 
the  examination  and  appoint  another  day,  and  so  on,  from 
time  to  time,  until  it  is  finished.  When  the  examination 
is  completed,  the  depositions  are  read  over,  and  signed  by 
the  witness. (2) 

No  person  is  allowed  to  be  present  before  the  examiner 
during  the  examination  excepting  the  witness,  but,  as  dif- 

(1)  Beam.Ord.  187. 

(2)  When  witnesses  are  examined  in  court  they  should  perfect  and  subscribe  their 
depositions  unto  such  interrogatories  as  they  have  answered,  before  they  depart  from  the 
examiner.     Beam.  Ord.  74.[6] 

'[o]  A  witness  may,  by  the  practice  of  the  Court  of  Chancery  in  New  York,  explain 
or  correct  any  mistake  made  by  him,  at  any  lime  before  his  examination  is  finally 
closed;  but  no  pirt  of  his  testimony,  previously  reduced  to  writing,  can  be  erased  or 
altered.  Rule  84  ;  1  Hoff.  Ch.  Prac.  463. 

Under  the  former  practice  in  New  York,  also,  a  witness  was  allowed  to  amend  his 
testimony,  in  open  court,  after  publication  and  at  the  hearing1 :  a  mistake  being1  alleged 
in  taking  down  his  testimony,  the  witness  being  very  aged  and  deaf.  Denton  v.  Jack- 
son, 1  Johns.  Ch.  Rep.  526.  So,  an  order  was  made  for  the  re-examination  of  a  witness, 
upon  his  affidavit  that  his  testimony,  as  taken  down  by  the  commissioner,  was  materi- 
ally mistaken  in  certain  particulars  stated,  and  not  truly  taken  down.  There  was  an 
affidavit  of  the  commissioner,  that  the  testimony  was  accurately  taken  down,  as  given, 
and  distinctly  read  to  the  witness,  and  subscribed  by  him.  The  Chancellor  said  there 
was  no  suggestion  of  tampering,  and  he  must  presume  there  was  some  mistake  or  mis- 
apprehension  on  the  one  side  or  the  other,  and  made  the  order.  Trustees  of  Kingston  v. 
Tappen,  1  Johns.  Ch.  Rep.  368.  And  in  a  subsequent  case,  Chancellor  Kent  said,  that 
before  any  such  re-examination,  there  ought  to  be  an  inquiry  into  the  circumstances  of 
the  alleged  mistake,  and  perhaps  it  might  be  necessary  to  have  the  examiner,  as  well  as 
the  witness,  examined  ore  tenus,  in  Court.  The  existence  of  the  mistake  ought  to  be 
made  out  to  the  perfect  satisfaction  of  the  Chancellor,  as  a  ground  for  the  amendment  of 
the  testimony.  Gray  v.  Murray,  4  Johns.  Ch.  Rep.  413  ;  see  also,  Kenny  v.  Dalton,  2 
Malloy,  386,  (12  Eng.  Ch.  Rep.  515  ;)  Hallock  v.  Smith,  4  Johns.  Ch.  Rep.  649  ;  Newman 
v.  Kendal,  2  A.  K.  Marsh.  236  ;  Phillips  v.  Thompson,  1  Johns.  Ch.  Rep.  140 ;  Cockerell 
v.  Chclmeley,  3  Sim.  313,  (5  Eng.  Ch.  Rep.  136;)  Beach  v.  Fulton  Bank,  3  Wend.  573. 

A  witness,  examined  while  incompetent,  by  reason  of  interest,  may  be  re-examined 
after  his  competency  is  restored.  Haddix  v.  Haddix,  5  Litt.  202. 

It  seems,  also,  that  before  a  defendant  can  move  to  enlarge  publication,  he  must  serve 
his  co-defendants,  as  well  as  the  plaintiff,  with  notice  of  the  motion.  Brydgesv.  Branfill, 
9  Sim.  643.  The  same  rule  would  no  doubt  be  applied  in  the  case  of  a  motion  to  re-ex- 
amine a  witness,  inasmuch  as  such  re-examination  must  necessarily  affect  the  interests 
of  all  the  defendants. 

[b]  1  Hoff.  Ch.  Prac.  463. 

28* 
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ficulties  occasionally  arise  in  the  progress  of  the  exami- 
nation, it  is  advisable  for  the  solicitor,  or  his  clerk,  to  be 
in  attendance  in  the  outer  room.  After  the  examination 
of  a  witness  is  completed,  the  solicitor  should  satisfy 
himself  that  the  witness  has  been  examined  to  all  the 
interrogatories  to  which  he  can  depose.  I  am  aware  that 
Lord  Eldon  expressed  himself  very  strongly  against  a 
witness  disclosing  his  evidence  to  the  parties  after  his 
examination.  I  am  far  from  recommending  a  practice  in 
opposition  to  such  an  opinion ;  the  length  I  go  is  not  to 
'ask  the  witness  what  he  has  sworn,  but  whether  he  has 
been  examined  to  such  and  such  points.  Upon  question- 
ing a  witness  myself,  I  found  he  had  omitted  to  prove  a 
deed,  the  interrogatory  for  the  purpose  not  having  been 
put  to  him. 

[  *359  ]  A  party  who  examines  a  witness  is  bound  to 
keep  him  in  town  for  forty-eight  hours  after  service  of 
the  written  notice  at  the  seat  of  the  adverse  clerk  in 
court,(l)  not  forty-eight  hours  after  his  examination  is 
finished  ;  and  if  cross-interrogatories  are  left  with  the 
examiner  within  forty-eight  hours  after  such  service,  then 
the  party  producing  him,  must  keep  the  witness  in  town 
till  after  such  cross-examination  is  finished ;  and  where  a 
witness  left  London  before  the  forty-eight  hours  had 
expired,  the  party  producing  him  was  ordered  to  bring  him 
back  again  at  his  own  expense,  or  the  examination  in  chief 
to  be  suppressed,  and  w-as  ordered  to  pay  the  costs  of 
the  application. (2)  The  witness  is  kept  in  London  until 
his  cross-examination  is  finished,  at  the  expense  of  the 
party  producing  him,  and  not  of  the  party  cross-examin- 
ing.^] 

If  the  defendant  fails  to  leave  his  cross-interrogatories 
with  the  examiner  within  the  forty-eight  hours  after  the 
service  of  the  notice  on  his  clerk  in  court,  he  is  not  pre- 

(1)  Whittuck  v.  Lysaffht,"  1  S.  &,  S.  446.     In  this  case,  it  is  after  production  of  the 
witness  at  the  seat,  but  this  is  now  altered  by  29  N.  O. 

(2)  Whittuck  v.  Lysaght,  1  S.  &  S.  446. 

[a]  The  testimony  of  the  witness  is  complete,  so  far  as  the  party  calling  him  is  con- 
cerned,  when  the  direct  examination  is  finished  and  signed  by  the  witness ;  but  the 
party  calling  him  is  bound  to  keep  the  witness  before  the  examiner  a  sufficient  length  of 
time  afterwards,  to  enable  the  adverse  party  to  complete  the  examination,  or  the  depo- 
sition may  be  suppressed.  Trustees  of  Watertown  v.  Cowen,  5  Paige,  510. 

»£ng.  Chan.  Reps.  i.  223. 
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eluded  from  cross-examining  the  witness  so- long  as  publi- 
cation has  not  passed,  but  he  must  procure  the  attend- 
ance of  the  witness  and  cross-examine  him  at  his  own 
expense.  Witnesses  cannot  be  examined  after  publication 
has  passed,  though  sworn  before. (!)[&]  If  a  party  exam- 
ining a  witness  does  not  allow  a  sufficient  time  for  cross- 
examination  before  publication  passes,  and  cross-interrog- 
atories are  left,  such  party  must  either  enlarge  publica- 
tion, or  his  depositions  will  be  suppressed.  All  the  par- 
ties are  at  liberty  to  examine  any  of  their  witnesses 
before  the  examiner,  so  long  as  publication  continues 
enlarged. (2)  The  examiner  *who  takes  the  [  *360  ] 
examination  in  chief  of  any  witness  is  at  liberty  to  take  his 
cross-examination  also. (3)  Before  this  order,  in  a  case, 
where  deeds  were  in  the  hands  of  the  examiner,  the 
defendant  being  desirous  of  cross-examining  on  the  subject 
of  these  deeds,  the  order  was,  either  that  the  examiner 
with  whom  they  were,  should  cross-examine,  or  that  they 
should  be  delivered  to  the  examiner  for  the  other  party  for 
that  purpose. (4)[a] 

Depositions  are  not  to  be  copied  until  publication 
passes. (5)  As  soon  as  publication  has  passed,  the  exam- 
iner's clerk  makes  office  copies  of  the  depositions  for  the 
solicitors  of  the  parties,  which  are  read  upon  the  hearing 
of  the  cause.  The  plaintiff  takes  copies  of  the  whole  of 
the  depositions.  The  defendants  only  take  copies  of  the 
depositions  of  their  own  witnesses,  and  of  those  examined 
on  behalf  of  the  plaintiff. 

(1)  Beam.  Ord.  73.  186. 

(2)  Anon.  1  Vern.  253.  (3)  26  N.  O. 

(4)  Turner  v.  Burleigh,  17  Ves.  354.  (5)  Bcam.Ord.  111. 

[b]  When  the  practice  in  New  York  was  the  same  as  the  English  practice,  in  relation 
to  the  examination  of  witnesses  and  passing  publication,  Chancellor  Kent  held,  that 
after  publication  had  once  passed,  witnesses  could  not  be  examined,  unless  under  very 
special  circumstances  :  but  that  a  motion  to  enlarge  publication,  or  to  stay  or  postpone 
the  rule  for  passing  publication,  might  be  granted,  on  reasonable  cause  shown  :  but  this 
is  very  different  from  a  motion  to  examine  witnesses  after  publication  has  actually 
passed.  Hamersley  v.  Lambert,  2  Johns.  Ch.  Rep.  432;  and  see  the  authorities  there 
cited.  See  also,  Gaul  v.  Miller,  3  Paige,  192;  Lord  Kensington  v.  Pugh,  3  You.  &. 
Jerv.  378. 

[a]  Under  the  former  practice  in  New  York,  which,  as  has  been  already  seen,  is  ana!- 
aguus  to  the  English  practice,  each  party  had  a  right  to  select  his  own  examiner,  and  the 
court  would  not,  on  motion  of  the  opposite  party,  interfere  with  that  right ;  but  a  direct 
examination  might  be  before  one  examiner,  and  a  cross-examination  before  another. 
Troup  v.  Haight,  6  Johns.  Ch.  Rep.  335. 
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COMMISSION  TO  EXAMINE  WITNESSES. 

Within  what  distance  of  London  a  commission  may  be  executed,  361.  Order  for  com- 
mission,  361.  Joining  and  striking  commissioners'  names,  362.  Only  one  commis- 
sioner should  attend  for  a  party  who  only  cross-examines,  363.  When  commission 
sealed  ex  parte,  363.  Return  of  commission,  363.  Execution  of,  364.  How  com- 
mission opened,  366.  When  interrogatories  required  to  be  left,  366.  Oath  of  com- 
missioners, 367.  Oath  of  clerk,  367.  If  a  commissioner  or  the  clerk  is  examined  as 
a  witness,  368.  Depositions  how  taken,  368.  Adjournment  of  commission,  369. 
How  depositions  returned,  369.  Commissioners  are  to  judge  what  is  evidence,  but 
not  of  pertinence  of  interrogatories,  370.  Expenses  of  executing  commission  by 
whom  borne,  370.  Cross-examination  of  witnesses,  371.  When  cross-interrogatories 
required  to  be  left,  371.  When  defendant  entitled  to  a  commission,  372. 

A  WITNESS  may  be  examined  under  a  commission  at 
any  place  which  is  twenty  miles  from  London,  but  no 
commission  to  examine  witnesses  can  be  executed  in  or 
within  twenty  miles  of  London.(l)[«] 

A  commission  to  examine  witnesses  being  a  special 
writ,  cannot  be  issued  without  an  order,  which  is  granted 
upon  either  a  petition,  or  a  motion  as  of  course.  The 
order  must  be  obtained  and  served,  as  has  been  before 
observed,  within  three  weeks  after  the  filing  of  the  replica- 
tion, or  where  the  plaintiff  has  undertaken  to  speed,  within 
three  weeks  after  the  date  of  the  order  to  speed.  The 
order  directs  "  that  the  plaintiff  may  have  a  commission 
for  the  examination  of  witnesses  in  this  cause,  and  that 
the  defendant's  clerk  in  court  do,  in  four  days  after  notice 
thereof,  join  and  strike  commissioners'  names  with  the 
plaintiff's  clerk  in  court,  or  in  default  thereof,  that  the 
plaintiff  may  have  such  commission,  directed  to  his  own 
commissioners."  [b] 

(1)  Beam.  Ord.  87. 121. 

[a]  There  is  no  practice,  that  I  am  aware  of,  in  any  of  the  Courts  of  the  United  States, 
strictly  analogous  to  that  treated  of  in  this  chapter,  excepting  in  the  state  of  A«o  York, 
in  which  the  Chancellor  and  Vice  Chancellors  are  authorized,  by  statute,  to  issue  com- 
missions to  take  testimony  within  the  slate  where  the  witness  lives  more  than  twenty 
miles  from  an  examiner,  and  no  order,  for  the  examination  of  witnesses  before  a  Vice- 
Chancellor,  has  been  made.     As  to  the  practice  under  this  statute,  see  1  Hoff.  Ch.  Prac. 
471—474. 

[b]  A  defendant  who  has  joined  in  a  commission,  cannot  obtain  a  new  commission, 
except  upon  special  application,  and  with  notice.      Bond  v.  Bond,  4  Sim.  518,  (6  Eng. 
Chan.  Rep.  236.) 
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*In  pursuance  of  this  order,  the  plaintiff  furnishes 
his  clerk  in  court  with  the  names  of  four  persons  to  act 
on  his  behalf  as  commissioners,  who  must  be  chosen  from 
members  of  the  legal  profession,  and  are  in  almost  every 
case,  solicitors  residing  on  the  spot  where  the  commission 
is  to  be  executed.  The  plaintiff's  clerk  in  court  then 
gives  the  defendant's  clerk  in  court,  a  note  calling  upon 
him  to  give  him  his  commissioners'  names.  If,  at  the 
expiration  of  four  days  from  such  notice,  the  defendant 
neglects  so  to  do,  the  plaintiff  is  entitled  to  his  commission 
exparte  and  to  have  it  directed  to  his  own  commissioners. 
If  the  defendant  proposes  to  examine  his  witnesses  under  the 
plaintiff's  commission,  he  furnishes  his  clerk  in  court  with 
the  names  of  four  solicitors  or  attorneys  as  his  commis- 
sioners ;  and  the  clerks  in  court  of  the  plaintiff  and  defendant 
meet  together  for  the  purpose  of  what  is  technically  called, 
joining  and  striking  commissioners'  names,  which  is  done 
by  each  clerk  in  court  respectively  striking  out  two  of  the 
four  commissioners  named  by  his  opponent.  Where  there 
are  two  or  more  sets  of  defendants  appearing  by  different 
solicitors,  each  set  is  entitled  to  name  four  commissioners, 
two  of  each  four  are  struck  out  by  the  plaintiff,  leaving 
two  commissioners  remaining  for  each  defendant  or  each 
set  of  defendants  who  join  in  the  commission ;  each  defen- 
dant or  each  set  of  defendants  is  entitled  to  strike  out  two 
of  the  four  commissioners  named  by  the  plaintiff,  so  that 
it  sometimes  happens  that  all  his  names  are  struck  out, 
in  which  case  he  must  present  a  petition  as  of  course  to 
the  Master  of  the  Rolls  stating  the  circumstance,  and  pray- 
ing that  he  will  be  pleased  to  strike  out  two  of  the  four 
commissioners  originally  named  by  him.  This  petition  is 
answered  by  striking  out  two  of  the  names.  The  order  is 
drawn  up,  and  served  on  the  defendants. 

If  a  defendant  merely  joins  in  a  commission  for  the 
purpose  *of  cross-examination,  he  is  only  allowed  [  *363  ] 
on  the  taxation  of  costs  for  the  attendance  of  one  commis- 
sioner. Where  the  suit  is  amicable,  the  solicitors  fre- 
quently arrange  among  themselves  to  which  commissioners 
the  writ  shall  be  directed. 

If  a  defendant,  upon  being  served  with  an  order  for  a 
commission,  and  a  note  calling  upon  him  to  join,  does 
not  give  names,  the  commission  is  sealed  exparte,  and 
directed  to  the  plaintiff's  commissioners.  If  the  defen- 
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dant  furnishes  names,  but  refuses  or  neglects  to  strike, 
the  plaintiff  presents  a  petition  as  of  course  to  the  Master 
of  the  Rolls,  that  he  may  strike  out  two  of  the  plaintiff's 
and  two  of  the  defendant's  commissioners. 

The  names  being  struck  or  agreed  upon,  the  commis- 
sion is  sealed  by  the  plaintiff's  clerk  in  court,  and  handed 
over  to  the  plaintiff's  solicitor.  A  commission  to  examine 
witnesses  must,  at  the  latest,  be  returnable  on  the  first 
return  of  the  second  term  after  the  order  for  the  commis- 
sion, which  order,  as  has  been  before  observed,  must  be 
obtained  and  served  within  three  weeks  after  the  replica- 
tion has  been  filed,  or  the  date  of  the  order  to  speed,  as 
the  case  may  be. 

A  commission  returnable  without  delay,  if  within  the 
kingdom,  must  be  executed  before  the  last  return  of  the 
next  term  after  that  in  which  it  is  tested ;  if  executed  after, 
the  depositions  are  void,  and  maybe  suppressed.(l)  And 
the  Court  will  not  extend  the  time  mentioned  in  the  com- 
mission.^) Commissions  for  the  examination  of  wit- 
nesses abroad,  returnable  without  delay,  need  not  be 
returned  within  the  same  period  as  home  commissions, 
but  a  reasonable  time  is  allowed  according  to  circum- 
stances,^] and  the  Court  will  not  suppress  depositions 


(1)  Barnsley  v.  Powell,  3  Atk.  593.    Jones  v.  Mitchell,  2  Vern.  196. 

(2)  Hall  v.  De  Tastet,  6  Madd.  269. 


[a]  As  to  what  shall  be  considered  a  reasonable  time,  no  general  rule  can  be  laid  down. 
This  must,  in  all  cases,  depend  upon  the  remoteness  or  proximity  of  the  residence  of  the 
commissioners  and  witnesses,  and  the  frequency  and  facilities  of  intercourse.  It  was,  at 
one  time,  held,  that  eight  months  from  the  obtaining  of  the  rule,  was  a  sufficient  period 
for  the  return  of  a  commission  from  Great  Britain,  and  that  three  months  was  a  suffi- 
cient time  for  executing  and  returning  a  commission,  actually  arrived  in  London. 
Coles  v.  Thomson,  1  Caines,  517.  Perhaps,  now,  that  the  facilities  of  intercourse  between 
the  two  countries,  are  so  much  greater,  a  much  less  period  might  be  deemed  sufficient. 
Although,  in  a  recent  case  in  the  New  York  Superior  Court,  that  Court  refused  a 
vacatur,  where  a  commission  to  Liverpool  had  been  forwarded  by  one  of  the  packets, 
which  had  remained  there  a  month  and  returned  to  New  York,  and  where  four  months 
had  elapsed  from  the  issuing  of  the  commission.  Hesketh  v.  Mulock,  MS.  Oct.  Term, 
1830,  cited  Gra.  Prac.  2d  ed.  601.  So,  where  a  commission,  which  had  issued  on  the 
part  of  the  defendant,  proved  ineffectual,  and  a  second  commission  was  issued,  after 
which  the  plaintiff  obtained  leave  to  go  to  trial,  on  the  defendant's  showing  that  the 
testimony  of  the  witness  to  be  examined,  would  be  almost  conclusive  on  the  question, 
and  that  the  first  commission  had  been  sent,  without  a  knowledge  of  the  exact  spot 
where  the  witness  was,  the  rule  for  permitting  the  plaintiff  to  go  to  trial  was  vacated, 
and  further  time  was  allowed  for  the  return  of  the  commission.  Coles  v.  Thompson,  2 
Caines,  47. 

In  the  Court  of  Chancery,  it  seems,  that  where  a  commission  to  examine  witnesses 
has  not  been  returned,  it  will  be  necessary  to  make  an  application  to  the  Court  to  extend 
the  time  for  closing  the  proofs ;  otherwise,  they  can  be  closed,  as  in  ordinary  cases. 
Barnett  v.  Pardow,  1  Edvv.  II.  See  also,  1  HofF.  Ch.  Prac.  475,  476. 
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taken  under  a  foreign  commission,  although  not  executed 
until  the  last  return  of  the  following  term.(l) 

*The  17th  Order,  which  extends  the  time  allow-  [  *364  ] 
ed  to  a  party  for  the  return  of  his  commission,  does  not 
extend  the  return  of  the  writ  itself,  or  make  it  available 
for  a  longer  period  than  the  last  return  of  the  term  fol- 
lowing that  in  which  it  is  tested,  but  only  extends  the 
time  for  obtaining  the  writ  and  procuring  its  return.  If 
the  commissioners  have  executed,  closed  and  sealed  up 
the  commission  at  the  expiration  of  the  time  allowed  by 
the  order  it  will  be  sufficient,  and  it  is  no  objection  that 
the  depositions  are  not  returned  to  the  proper  office 
before  the  expiration  of  the  time  at  which  the  writ  is 
returnable.  When  a  commission  issues  pursuant  to  the 
16th  or  l?th  New  Orders,  it  may  be  executed  in  term 
time,  and  publication  is  enlarged  until  the  commission 
shall  be  returnable,  without  any  order  for  that  purpose. (2) 

THE  EXECUTION  OF  A  COMMISSION. 

The  commissioners  are  appointed  by  the  commission 
and  thereby  empowered  to  examine  witnesses  upon  certain 
interrogatories  to  be  exhibited  to  them,  also  to  call  wit- 
nesses before  them  at  such  time  and  place  as  they  shall 
appoint,  and  then  to  administer  the  oath  to  such  witnesses. 
The  commission  directs  the  examination  to  be  reduced 
into  writing  on  parchment,  and  when  the  commissioners 
have  taken  such  examination,  commands  them  to  return 
the  same  together  with  the  interrogatories  and  the  writ, 
sealed  up,  within  the  time  therein  limited  ;  but  before  they 
proceed  to  the  examination  of  witnesses,  it  directs  them 
severally  to  administer  the  oath  accompanying  the  com- 
mission to  each  other,  and  also  to  the  clerk  or  clerks  em- 
ployed in  transcribing  or  engrossing  the  depositions. 

The  commission  is  folded  up  and  sealed  in  such  a 
manner  *that  the  names  of  the  commissioners,  [  *365  ] 
the  object  of  the  writ,  and  the  parties  to  whom  notices 
are  to  be  given,  appear  upon  the  label  without  the  neces- 
sity of  breaking  the  seal.  The  writ  is  sent  to  the  solicitor 
for  the  party  having  the  carnage  of  the  commission,  or  to 

(1)  Wake  v.  Franklin,*  1  S.  &  S.  95.  (2)  17  N.  O. 

»Eng.  Chan.  Reps.  i.  50. 
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an  agent  employed  by  him,  and  must  remain  sealed  until 
the  time  of  executing  the  commission.  On  receipt  of  the 
commission,  the  solicitor  attends  upon  his  own  commis- 
sioners, arranges  with  them  the  time  and  place  of  exe- 
cuting the  commission,  and  procures  them  to  sign  notices 
thereof,  to  be  served  on  the  defendants  who  join  in  the 
commission.  This  notice  must  be  served  fourteen  clear 
days  before  the  day  fixed  for  executing  the  commission. 
The  writ  itself,  unlike  that  of  a  commission  to  take  an 
answer  or  an  examination,  directs  notice  to  be  given  to 
the  defendants  and  not  to  a  particular  commissioner.(l) 
Each  party  procures  the  attendance  of  his  witnesses  at 
the  time  fixed  for  the  execution  of  the  commission.  If 
they  are  willing  witnesses  this  may  be  effected  by  a  letter, 
otherwise  they  are  served  with  a  subpoena  and  a  notice 
from  the  commissioners.  A  subpoena  is  obtained  at  the 
Subpoena  Office,  and  the  witnesses  are  served  in  the  same 
manner  as  town  witnesses,  as  hereafter  explained  in 
treating  of  compelling  the  attendance  of  witnesses,  with 
the  exception  that  instead  of  the  notices  being  signed  by 
the  examiner,  they  are  signed  by  the  commissioners  or 
any  two  of  them. 

The  solicitor  who  has  the  carriage  of  the  commission, 
attends  with  the  commissioners  at  the  time  and  place 
appointed  for  the  execution  of  the  commission.  It  is  pro- 
vided by  one  of  Lord  Coventry's  Orders,  that  where  a 
commission  is  awarded  to  examine  witnesses,  if  by  the 
[  *366  ]  ^default  of  him  that  hath  the  carriage  of  the 
commission  or  his  commissioners,  nothing  is  done,  he  shall 
bear  all  the  charge  that  the  other  side  was  put  to  about 
that  commission,  either  for  fees  of  court,  bringing  or  en- 
tertaining commissioners  or  witnesses,  or  otherwise,  to  be 
ascertained  by  oath  of  the  party,  or  of  him  that  disburseth 
the  money  for  him,  and  shall  renew  the  commission  at  his 
own  charge.(2) 

If  the  commissioners  of  the  defendants  do  not  attend 
on  the  execution  of  the  plaintiff's  commission  the  latter 
proceed  to  execute  the  commission  exparte.  If  the  defen- 
dant's commissioners  attend,  or  one  of  the  plaintiff's  and 

(1)  In  Anon.  3  Atk.  633,  it  is  snid  that  it  is  not  ruecessary  to  serve  the  commissioner 
to  whom  notice  is  directed  to  be  given,  but  that  the  other  commissioners  may  be  served. 
Service  on  such  other  commissioners  would  only  be  regular  in  a  cornmi^siun  to  examine 
witnesses  abroad  ;  in  a  home  commission  the  service  is  on  the  defendant. 

(2)  Beam.  Ord.  72. 
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one  of  the  defendant's,  they  proceed  to  open  the  commis- 
sion. The  commission  cannot  be  opened  or  executed  if 
there  be  less  than  two  commissioners  present,  one  of  whom 
must  be  the  commissioner  of  the  party  who  has  the  carn- 
age of  the  commission.  The  commissioners  being  assem- 
bled, first  administer  the  oath  enclosed  in  the  commission 
to  each  other,  and  then  to  the  clerk  or  clerks  employed  by 
them  to  engross  the  depositions.  The  engrossing  clerk  is 
usually  selected  by  the  party  having  the  carriage  of  the 
commission,  but  each  party  may  employ  his  own  engross- 
ing clerk,  although  the  right  to  costs  for  the  allowance  of 
more  than  one  will  depend  upon  the  necessity  of  the  em- 
ployment. 

The  interrogatories  are  then  left  with  the  commission- 
ers, as  the  words  of  the  oath  are  to  examine  witnesses 
"  upon  the  interrogatories  now  produced  and  left  with 
you."(l)  The  *form  of  the  oath  was  settled  by  [  *367  ] 
order  of  9th  February,  1721,  and  is  as  follows  : — 

"  You  shall  according  to  the  best  of  your  skill  and 
knowledge,  truly,  faithfully,  and  without  partiality  to  any 
or  either  of  the  parties  in  this  cause,  take  the  examinations 
and  depositions  of  all  and  every  witness  and  witnesses, 
produced  and  examined  by  virtue  of  the  commission  here- 
unto annexed,  upon  the  interrogatories  now  produced  and 
left  with  you  ;  and  you  shall  not  publish,  disclose,  or  make 
known  to  any  person  or  persons  whatsoever,  except  to  the 
clerk  or  clerks  by  you  employed  and  sworn  to  secrecy  in 
the  execution  of  this  commission,  the  contents  of  all  or 
any  of  the  depositions  of  the  witnesses,  or  any  of  them,  to 
be  taken  by  you  and  the  other  commissioners  in  the  said 
commission  named,  or  any  of  them,  by  virtue  of  the  said 
commission,  until  publication  shall  pass  by  rule  or  order 
of  the  High  Court  of  Chancery. — So  help  you  God."(2) 

The  form  of  the  oath  to  be  taken  by  the  Clerk  is : — 

(1)  In  Campbell  v.  Scougall,  19  Ves.  552,  it  was  stated  at  the  bar,  to  be  the  practice 
to  feed  the  commissioners,  in  the  country,  with  fresh  interrogatories  until  the  commis- 
sion is  closed,  hut  it  is  not  the  practice  so  to  do.     Before  the  examiner,  further  interro- 
gatories, and  further  cross-interrogatories  may  be  exhibited,  without  order  until  publica- 
tion passes.     The  origin  of  the  practice  appears  to  have  arisen   from  commissions  to 
examine  witnesses  being  anciently  super  interr.  inclusis  only.     Lord  Bacon's  68  Ord. 
Beam.  Ord.  30,  and  references.[o] 

(2)  Beam.  Ord.  328. 

[a]  See  Keene  v.  Meade,  3  Peters,  9. 
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"You  shall  truly  and  faithfully,  and  without  partiality 
to  any  or  either  of  the  parties  in  this  cause,  take  and 
write  down,  transcribe  and  engross  the  depositions  of  all 
and  every  witness  and  witnesses  produced  before  and 
examined  by  the  commissioners,  or  any  of  them  named  in 
the  commission  hereunto  annexed,  as  far  forth  as  you  are 
directed  and  employed  by  the  said  commissioners  or  any 
of  them,  to  take,  write  down,  or  ingross  the  said  deposi- 
tions, or  any  of  them,  and  you  shall  not  publish,  disclose, 
or  make  known  to  any  person  or  persons  whatsoever,  the 
contents  of  all  or  any  of  the  depositions  of  the  witnesses, 
or  any  of  them,  to  be  taken,  wrote  down,  transcribed,  or 
ingrossed  by  you,  or  whereto  you  shall  have  recourse,  or 
be  any  ways  privy,  until  publication  shall  pass  by  rule  or 
order  of  the  High  Court  of  Chancery. — So  help  you  God." 
[  *368  ]  *When  the  commissioners  and  the  clerk 
have  been  sworn,  the  solicitor  who  has  the  carriage  of  the 
commission,  sends  in  a  witness  who  is  sworn  by  one  of  the 
commissioners. 

The  form  of  the  oath  administered  to  the  witness  is  as 
follows  : — 

"  You  swear  that  you  shall  true  answer  make  to  all  such 
questions  as  shall  be  asked  you  upon  these  interrogato- 
ries, without  favour  or  affection  to  either  party,  and  therein 
you  shall  speak  the  truth,  the  whole  truth,  and  nothing  but 
the  truth. — So  help  you  God." 

If  a  commissioner  is  to  be  examined  as  a  witness,  he 
should  be  examined  before  he  is  sworn  as  a  commissioner, 
and  before  any  of  the  other  witnesses,  for  after  a  witness 
has  be-en  examined  in  his  presence,  he  cannot  afterwards 
be  examined.  So  also  if  an  ingrossing  clerk  is  to  be 
examined,  he  must  be  examined  before  he  takes  down  any 
deposition.  In  a  case  where  a  commissioner  had  been  so 
irregularly  examined,  his  depositions  were  suppressed,  and 
he  was  examined  in  court.(l)  A  witness  is  then  examined 
upon  the  interrogatories,  or  some  of  them,  and  his 
answers(2)  or  depositions  are  taken  down  in  writing,  on 
paper,  either  by  one  of  the  commissioners,  or  by  the 
ingrossing  clerk,  and  when  complete  are  signed  by  the  wit- 
ness. Ail  depositions  of  witnesses  examined  in  the  High 

(1;  Eq.  Ca.  Ab.  102. 

(2)  A  peer  who  is  examined  as  a  witness  is  sworn  in  the  same  manner  as  any  other 
individual. 
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Court  of  Chancery  are  to  be  taken  in  the  first  personal ) 
It  has  been  decided  that  this  does  not  apply  to  depositions 
taken  by  the  commissioners. (2)  When  the  examination 
of  a  witness  is  completed,  the  commissioner  for  the  other 
party  may  cross-examine  him  upon  cross-interrogatories(S) 
left  at  the  opening  of  the  commission  for  that  purpose. 

*The  depositions  are  engrossed  on  unstamped  [  *369  ] 
parchment,  from  the  original  depositions  on  paper :  the 
former  are  returned  with  the  commission  and  interrogato- 
ries when  the  commission  is  completed,  and  the  latter 
sealed  up  and  preserved  by  one  of  the  commissioners. — It 
is  recommended  that  the  witness  should  sign  his  name  at 
the  end  of  his  engrossed  deposition,(4)  and  that  if  it  fills 
more  than  one  skin,  that  he  should  sign  his  name  at  the 
bottom  of  each  skin.  The  commissioners  sign  their  names 
at  the  bottom  of  each  skin  of  the  interrogatories,  and  also 
of  the  depositions.  By  68  Lord  Bacon's  Ordinances,  no 
depositions  are  to  be  received  unless  comprised  in  one  roll, 
subscribed  with  the  names  of  the  commissioners,  or  else 
in  divers  rolls,  whereof  each  one  shall  be  so  subscribed. (5) 

If  the  commissioners,  before  they  have  finished  the 
examination  of  all  the  witnesses,  adjourn(6)  the  commis- 
sion, the  circumstance  is  noticed  in  the  depositions.  If  at 
the  return  of  the  commission  all  the  witnesses  are  riot 
examined,  the  commission  is  closed  and  sealed  up,  and  the 
party  applies  for  a  renewed  commission,  or  he  may  by 
consent  obtain  an  order  to  extend  the  return  of  the  com- 
mission. 

When  the  examination  of  all  the  witnesses  is  finished, 
the  depositions,  as  engrossed  on  parchment,  together  with 
the  interrogatories,  the  commission,  and  the  two  oaths, 
are  bound  up  together  with  tape,  leaving  the  label  of  the 
commission  hanging  out,  and  are  thus  sealed  up  by  any 
three  or  two  of  the  commissioners,  who  write  their  names 
near  their  seals  ;  they  also  endorse  on  the  back  of  the 
commission,  "  The  execution  of  this  commission  appears 
in  certain  schedules  hereunto  annexed,"  which  is  signed 
by  any  three  *or  two  of  the  commissioners.  The  [  *370  ] 

(1)  3  &,  4  W.  4,  c.  94,  s.  27.  (2)  Dryden  v.  Frost,  Michaelmas,  1835. 

(3)  No  cross-interrogatories  can  be  exhibited  after  the  commission  has  been  opened. 

(4)  If  the  original  deposition  is  signed  by  the  witness  it  is  not  essential  that  the  signa- 
ture to  the  engrossment  should  be  in  his  own  hand-writing. 

(5)  Beam.  Ord.  30. 

(6)  This  does  not  apply  to  an  adjournment  from  one  day  to  the  next. 
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whole  is  then  delivered  by  one  of  the  commissioners  to  a 
messenger,  usually  the  guard  of  the  mail,  (who  should  be 
informed  of  the  name  of  the  commissioner  so  delivering 
the  depositions  to  him)  and  he  attends  with  the  same  on 
the  town  agent  or  solicitor  of  the  party  having  the  car- 
riage of  the  commission,  who  accompanies  him  to  the 
public  office,  where  he  swears  that  he  received  the  depo- 
sitions, &c.  from  A.  B.  one  of  the  commissioners,  and  that 
the  same  have  not  been  out  of  his  possession.  If  the  depo- 
sitions are  brought  up  by  one  of  the  commissioners,  he 
attends  the  clerk  in  court  of  the  party  who  has  the  car- 
riage of  the  commission,  with  the  same,  who  endorses 
them  as  "  received  by  the  hands  of  the  commissioner,"  and 
no  oath  is  requisite.  If  the  other  party  will  consent  to 
waive  the  oath  of  the  messenger,  the  depositions  rnay  be 
sent  up  to  the  town  agent,  and  by  him  left  with  his  clerk 
in  court,  who  procures  the  opposite  clerk  in  court  to  indorse 
them  as  "  received  without  oath  of  messenger." 

In  proceeding  to  execute  the  commission,  the  commis- 
sioners are  not  to  judge  what  interrogatories  are  pertinent, 
but  are  to  examine  upon  the  interrogatories  as  they  find 
them ;  but  they  are  to  judge  what  is,  and  what  it  not  legal 
evidence. (!)[«]  If  the  witness  during  his  examination 
swears  reflecting  words,  the  commissioners  ought  not  to 
take  them  down.(2) 

Each  party  pays  the  fees  of  his  own  commissioners,  and 
also  of  his  witnesses,  but  it  is  usual  to  divide  the  tavern 
bill  between  the  parties  joining  in  the  commission,  in  pro- 
portion to  the  number  of  their  witnesses,  &c. 

If  the  commissioners  make  different  returns,  a  new 
[  *371  J  ^commission  will  be  granted,  and  the  motion 


(1)  Parkhur<t  v.  Lowlen,  2  Swanst,  207,  (n.)     Whitelock  v.  Baker,  13  Ves.  515. 

(2)  Anon.  2  P.  W.406. 

[a]  When  a  commission,  from  the  Court  of  Chancery,  to  take  testimony,  is  returned, 
it  is  opened  by  the  Chancellor  or  register,  and  objections  of  every  kind  to  the  evidence 
are  taken  and  considered,  at  the  hearing  of  the  cause.  Strike  V.  McDonald,  2  Har.  & 
Gill,  192. 

When  the  deposition  of  a  parly  is  taken  under  a  special  commission,  subject  to  all  just 
exceptions,  whether  the  deposition  be  excepted  against  on  the  ground  of  incompetency 
or  not,  it  behoves  the  court  to  examine  and  decide  the  question  of  competency  ;  and 
although  the  deposition  be  read  at  the  heaiing  in  the  Court  of  Chancery,  without  excep- 
tion, yet,  if,  on  an  appeal  from  the  decree,  the  appellate  court  finds  the  deposition  incom- 
petent evidence,  by  reason  of  the  deponent's  interest  in  the  event,  it  will  pay  no  regard 
to  the  deposition.  Beverley  v.  Brooke,  2  Leigh,  425. 
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should  be,  to  suppress  the  returns,  and  the  party  should 
not  except.(l)[«] 

A  party  cannot  have  a  commission  to  examine  wit- 
nesses, or  a  renewed  commission  even  by  consent,  under 
an  order  dated,  so  that  the  commission  cannot  be  return- 
able on  the  first  return  of  the  second  term  after  the  date 
of  the  order  for  the  same.  In  such  a  case,  a  fresh  order 
must  be  obtained,  either  on  a  notice  of  motion  or  by 
consent. 

CROSS-EXAMINATION  OF  WITNESSES. 

If  a  witness  is  produced  and  examined  to  a  particular 
fact,  the  opposite  party  can  only  cross-examine  him  to 
that  point,  not  to  any  new  matter.(*2)  If  a  party  intends 
to  cross-examine  a  witness  whom  he  supposes  will  be 
examined  under  the  commission,  he  must  leave  his  cross- 
interrogatories  with  his  commissioner  at  the  opening  of 
the  commission  ;  as,  by  the  oath,  the  commissioners  are 
limited  to  examine  upon  the  interrogatories  produced  and 
left  with  them  at  the  time  of  taking  their  oaths ;  but  a 
special  order  may  be  obtained  for  liberty  to  add  interro- 
gatories to  those  already  exhibited  for  the  cross-examina- 
tion of  the  plaintiff's  witnesses.(3) 

The  cross-examination  of  a  witness  in  equity,  in  igno- 
rance of  his  having  given  an  answer  to  an  interrogatory 
showing  that  he  has  an  interest,  is  no  waiver  of  an  objec- 
tion, on  the  ground  of  interest,  to  the  competency  of  such 
witness.(4) 

(1)  Corbett  v.  Davenant,  2  Bro.  C.  C.  252. 

(2)  Dean  and  Chapter  of  Ely  v.  Sir  Sirnion  Steuart,  2  Atk.  44. 

(3)  Carter  v.  Draper,'  2  Sim.  52. 

(4)  Moorhouse  v.  De  Passou,  Coop.  300,  and  19  Ves.  434. 

[a]  Under  a  commission  for  the  examination  of  witnesses  abroad,  the  commissioners 
examined  the  witnesses  of  the  plaintiffs;  and  under  an  impression  that  the  defendant 
had  no  witnesses  to  examine,  (whether  he  had  or  had  not  given  notice  of  his  intention  to 
examine  witnesses,  was  disputed,)  they  closed  the  examination  and  returned  it  to  Eng- 
land. After  the  commission  had  been  sent  off,  the  defendant  examined  his  witnesses 
before  some  of  the  commissioners,  and  the  depositions  of  those  witnesses,  and  the  inter- 
rogatories upon  which  they  were  taken,  were  sealed  up  and  forwarded  to  England.  On 
motion  to  annex  the  last  depositions  and  interrogatories  to  the  commission  and  the 
depositions  on  the  part  of  the  plaintiffs,  the  Court  expressed  an  inclination  to  grant  the 
defendant  a  new  commission,  unless  the  plaintiffs  would  consent  to  the  motion;  and 
upon  such  consent  being  given,  the  Court  made  the  order.  Irving  v.  Viana,  1  You.  & 
Jerv.  416. 

»Eng.  Chan.  Reps.  ii.  308. 
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*WHEN  THE  DEFENDANT  IS  ENTITLED  TO  A  COMMISSION  TO 
EXAMINE  WITNESSES. 

By  the  ancient  practice,  when  the  plaintiff  had  com- 
pleted the  examination  of  his  witnesses,  before  he  was  at 
liberty  to  pass  publication  and  set  down  his  cause  for 
hearing,  he  was  bound  to  enter  a  rule  calling  upon  the 
defendant  to  produce  his  witnesses,  and  if  the  defendant 
took  no  steps  within  eight  days,  the  plaintiff  was  then  at 
liberty  to  enter  a  rule  to  pass  publication,  and  to  set  down 
his  cause  for  hearing  for  the  following  term.  If,  however, 
the  defendant  obtained  an  order  for  the  commission  within 
such  eight  days,  it  prevented  the  plaintiff  from  entering 
his  rule  to  pass  publication  until  the  next  term.  By  the 
same  practice  also  the  plaintiff,  by  entering  a  rule  to  pro- 
duce witnesses,  forfeited  to  the  defendant  his  right  to  the 
carriage  of  the  commission,  but  if  the  defendant  suffered 
the  rule  to  pass  publication  to  be  entered  before  he  obtained 
the  order  for  such  commission,  the  carriage  of  such  com- 
mission, became  the  right  of  the  party  who  first  obtained 
the  order  for  the  commission. 

By  the  17th  N.  O.,  as  amended,  which  came  into  ope- 
ration in  Hilary  term,  1832,  it  is  provided,  that  if  the 
plaintiff  serves  a  subpoena  to  rejoin  within  three  weeks 
after  filing  a  replication,  but  does  not  obtain  and  serve  an 
order  for  a  commission  to  examine  witnesses  within  that 
time,  the  defendant  is  at  liberty  without  notice  to  obtain 
an  order,  for  a  commission  to  examine  witnesses  return- 
able at  the  like  period,  as  the  plaintiff  is  entitled  to,  pur- 
suant to  the  order,  and  to  have  the  carriage  of  the  com- 
mission ;  and  if  the  plaintiff  obtains  an  order  for  and  sues 
out  a  commission,  and  neglects  to  execute  and  return  the 

7  O 

same  at  or  within  the  time  stated  in  the  said  order,  the 
defendant  is  entitled  to  an  order  for  a  commission,  which 
[  *373  ]  commission  is  *to  be  returnable  on  the  last 
return  of  the  term  following  that,  which  is  allowed  to  the 
plaintiff  by  the  said  order  for  the  return  of  his  commission. 
The  order  directs  that  when  any  commission  issues  pur- 
suant to  the  said  17th  Order,  or  the  16th  Order,  the  parties 
are  to  be  at  liberty  to  execute  the  same  in  term  time,  and 
publication  stands  enlarged  until  the  commission  shall  be 
returnable,  and  the  plaintiff  is  at  liberty  to  set  down  his 
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cause  in  the  mean  time,  without  the  necessity  of  inserting 
such  direction  in  the  order  for  the  commission. 

If  the  defendant  obtains  an  order  for  a  commission,  as 
above,  the  plaintiff  is  at  liberty  to  join  in  it,  and  notice  of 
its  execution  is  given,  and  the  commission  is  executed  and 
returned  in  the  same  manner  as  if  the  plaintiff  had  the 
carriage  of  it,  and  as  before  explained. 

If  the  plaintiff  obtains  an  order  for  a  commission  to 
examine  witnesses,  but  does  not  sue  out  a  commission,  but 
enters  his  rules  to  produce  witnesses  and  pass  publication, 
the  defendant  is  entitle.d  to  a  commission,  although  the 
time  mentioned  in  the  17th  General  Order  has  not  elapsed 
since  the  date  of  the  order  for  the  commission. (1) 

The  plaintiff  filed  a  replication  on  the  1  Ith  of  July,  and, 
on  the  following  day,  obtained  an  order  for  a  commission 
to  examine  witnesses,  but  did  not  take  it  out.  On  the  7th 
of  November,  the  plaintiff  entered  a  rule  to  produce  wit- 
nesses, and,  on  the  18th,  he  entered  the  rule  to  pass  pub- 
lication. The  defendant  had  witnesses  to  examine  in  the 
country ;  and,  by  the  rule  given  by  the  plaintiff  on  the 
18th,  publication  would  pass  on  the  25th,  unless  the  defen- 
dant enlarged  it  by  suing  out  a  commission  under  the  17 
Order  of  1831.  The  Vice-Chancellor  held  the  case  to  be 
within  the  17th  Order,  and  granted  the  motion.(l) 

*The  defendant,  instead  of  joining  in  the  plain-  [  *374  ] 
tiff's  commission,  may  obtain  an  order  as  of  course  for 
liberty  to  sue  out  a  commission  for  the  examination  of 
his  witnesses,  but  it  must  be  at  his  own  expense,  if  they 
reside  at  or  near  the  place  where  the  plaintiff's  commis- 
sion was  executed.  A  defendant  who  has  joined  in  a 
commission  to  examine,  cannot  obtain  a  new  commission 
to  examine,  except  upon  a  special  application  and  with 
notice.(2) 

By  one  of  Lord  Coventry's  Orders  it  is  provided,  that 
when  a  commission  is  awarded  to  examine  witnesses,  and 
the  one  side  produceth  and  examineth  all  his  witnesses, 
and  the  other  side  doth  not,  but  prayeth  a  new  commis- 
sion, if  it  be  granted,  he  shall  have  all  the  charge  of  the 
renewed  commission,  both  in  court  and  in  the  country,  as 

(1)  Rattenbury  v.  Fenton,*  6  Sim.  363.     In  this  case  the  plaintiff  filed  a  replication. 

(2)  Bond  v.  Bond,1'  4  Sim.  518. 

»Eng.  Chan.  Reps.  ix.  314.  *>Eng.  Chan.  Reps.  vi.  236. 
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well  for  the  charge  and  entertainment  of  his  own  commis- 
sioners as  of  the  commissioners  of  the  other  side  ;  and 
the  other  side  shall  be  permitted  to  cross-examine  the 
witnesses  produced  by  him  that  renews  the  commission, 
but,  if  he  will  examine  any  other  witnesses  of  his  own,  he 
shall  have  his  own  part  of  the  charge ;  the  charges  herein 
mentioned  to  be  ascertained  by  the  oath  of  the  party,  or 
of  him  that  disburseth  the  money  for  him.(l) 

If  the  defendant  obtains  the  commission,  bonafide,  under 
the  17th  N.  O.,  as  publication  is  enlarged  by  the  order  for 
such  commission,  he  is  also  at  liberty  to  examine  witnesses 
in  London  under  such  enlargement. 

(1)  Beam.  Ord.72. 
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COMMISSION  TO  EXAMINE  WITNESSES  ABROAD. 

•Order  for  how  obtained,  375.     Oath  to  be  administered  to  interpreter,  376.     Return  of 
commission,  377.     Depositions  of  foreigners  how  taken,  377. 

IF  a  party  has  witnesses  residing  abroad[a]  whose  testi- 
mony he  is  desirous  of  using,  he  applies  by  a  special  notice 
of  motion  for  an  order  for  a  commission  or  commissions^] 
for  the  examination  of  witnesses  at  (Madras,  or  elsewhere 
in  the  East  Indies,)[c]  returnable  without  delay,  and  that 
the  plaintiff's  clerk  in  court  may  within  six  days  after 
notice(l)  thereof  join  and  strike  commissioners'  names 
with  the  said  defendant's  clerk  in  court,  or  in  default 
thereof,  that  the  defendants  may  be  at  liberty  to  sue  out 
such  commission  to  their  own  commissioners,  and  that 
the  defendants  and  also  the  plaintiffs  (in  case  they  join 
in  the  said  defendant's  commission,)  may  be  at  liberty  to 
name  eight  commissioners  on  each  side,  with  liberty  for 
each  party  to  strike  out  four  of  them,  and  that  the  defen- 
dants may  also  be  at  liberty  to  sue  out  a  duplicate  or  tri- 

(1)  The  notice  of  motion  in  this  case  was  given  by  the  defendant. 

[a]  A  commission  to  examine  one  of  the  defendants  as  a  witness,  (under  the  same 
restrictions  as  where  he  is  sought  to  be  examined  before  an  examiner,  »ee  ante,  344, 
note  [a],)  should  be  awarded,  on  the  motion  of  the  plaintiff,  as  a  matter  of  course,  saving 
all  just  exceptions,  Plainville  v.  Brown,  4  Hen.  &  Munf.  482.     But  a  commission  can- 
not issue,  at  the  instance  of  a  defendant,  to  examine  the  plaintiff  as  a  witness  in  the 
cause.     Ross  v.  Carter,  4  Hen.  &  Munf.  488.     See  ante,  344,  note  [a]. 

[b]  In  some  foreign  countries,  the  government  refuses  to  permit  the  commissioners 
to  administer  an  oath  to  witnesses,  considering  it  an  interference  with  the  proper  judicial 
power.    Thus,  in  Cowslad  v.  Cely,  Free,  in  Ch.  83,  it  was  stated,  that  the  Grand  Duke 
of  Tuscany  was  near  laying   commissioners  by  the  heels,  for  executing  a  commis- 
sion within  his  dominions,  without  leave.     It  is  also  forbidden  in  the  Island  of  St.  Croix ; 
Lincoln  v.  Battelle,  6  Wend.  476;  in  the  Havana;  Nelson  v.  The  United  States,  1  Pet. 
C.  C.  Rep.  236  ;  and  in  Sweden,  Gason  v.  Wordsworth,  2  Ves.  336.     In  such  a  case,  a 
course  has  been  adopted,  from  a  practice  known  in  the  civil  law,  of  issuing,  what  are 
termed  letters  rogatory,  or  as  they  are  sometimes  called,  requisitory.      Nelson  v.  The 
United  States,  ut  supra.     A  special  application  for  this  purpose,  is  of  course  necessary; 
and  would,  it  would  seem,  be  issued  in  the  first  instance  without  sending  a  previous 
commission,  upon  satisfactory  proof  that  the  authorities  abroad  would  not  permit  its  exe- 
cution.    1  Hoff.  Ch.  Prac.  482. 

[c]  The  practice  in  Chancery  in  the  several  states  in  relation  to  the  issuing,  execution 
and  return  of  commissions,  is  regulated  either  by  statute  or  by  local  rules,  which  it  is  not 
within  the  scope  of  these  notes  to  discuss.     The  student  will  find  a  reference  to  them,  in 
Cowen  <fc  Hill's  notes  to  Phill.  Ev.  40,  41.    See  also  Graham's  Prac.  2d  ed.  592—602  ; 
1  Hoff.  Ch.  Prac.  474-482. 
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plicate  of  the  said  commission,  and  in  case  the  plaintiffs 
shall  join  in  such  commission,  that  the  said  plaintiffs  may 
also  be  at  liberty  to  sue  out  a  duplicate  or  triplicate  thereof, 
and  that  fourteen  days'  notice  of  the  execution  of  the  said 
commission  to  the  plaintiff's  commissioners  or  any  two 
of  them,  may  be  deemed  good  notice  to  the  plaintiffs,  and 
[  *376  ]  that  the  said  commissioners,  *after  they  have 
entered  on  the  execution  of  the  said  commission,  may  be 
at  liberty  to  swear  one  or  more  interpreter  or  interpreters 
upon  his  or  their  oath  or  oaths  solemnly,  well  and  truly 
to  interpret  the  oath  or  oaths  and  interrogatories  which 
shall  be  administered  and  exhibited  by  either  party  to  any 
such  witness  or  witnesses  who  do  not  understand  the  Eng- 
lish language,  out  of  -the  English  into  the  language  of 
such  witness  or  witnesses,  and  also  to  interpret  their  res- 
pective depositions  taken  to  the  said  interrogatories  out 
of  the  language  of  such  witness  or  witnesses,  into  the  Eng- 
lish language,  and  to  return  such  depositions  in  the  Eng- 
lish language,  and  to  keep  such  depositions  secret  until 
publication  shall  duly  pass  in  the  said  cause,  and  that  the 
said  commissioners  may  certify  in  what  manner  they 
administered  the  oath  to  such  witness  who  cannot  speak  or 
understand  the  English  language.  The  order  is  drawn  up 
accordingly,  and  the  commission  sealed,  and  duplicates  or 
triplicates  are  sent  out,  and  the  commission  when  execut- 
ed is  returned. 

The  form  of  the  Oath  to  be  administered  to  the  Interpreter -, 
(if  any)  is  as  follows : 

"  You  swear  that  you  will  duly  interpret  the  oath  to  be 
taken  by  the  several  witnesses  to  be  examined  on  these 
interrogatories,  (producing  them,)  and  that  you  will  also 
duly  interpret  the  interrogatories  to  be  administered  to 
such  witnesses,  and  likewise  the  depositions  of  such  wit- 
nesses to  such  interrogatories,  according  to  the  best  of 
your  skill  and  judgment ;  and  that  you  will  not  publish  or 
disclose  the  depositions  of  such  witnesses,  or  any  of  them, 
until  publication  shall  pass  by  rule  or  order  of  this  Court. 
—So  help  you  God." 

The  commission  is  made  returnable  without  delay, 
[  *377  ]  which  *in  a  foreign  commission  is  not  confined  to 
the  last  return  of  the  following  term  after  it  is  sealed,  but 
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is  extended  to  a  fair  and  reasonable  time  for  executing 
the  commission,  according  to  the  distance  of  the  place 
where  the  witnesses  reside. (!)[«]  Under  a  commission  for 
the  examination  of  foreigners  who  cannot  speak  English, 
the  depositions  are  taken  down  by  an  interpreter  in  Eng- 
lish, and  so  returned. (2)  The  Court  refused  to  permit 
depositions  in  the  French  language  to  be  delivered  out  of 
the  office  for  the  purpose  of  being  translated.  The  notary 
must  attend  at  the  office.(3) 

If  taken  in  a  foreign  language  and  so  returned,  they 
are  translated  by  a  person  appointed  by  the  Court  under 
an  order  obtained  as  of  course,  and  the  order  directs  that 
the  translator  be  sworn  to  the  true  translation,  and  that 
such  translation  be  read  at  the  hearing  saving  all  just 
exception. 

It  is  not  necessary  that  the  affidavit  in  support  of  a 
motion  for  a  commission  to  examine  witnesses  abroad, 
should  state  either  the  names  of  the  witnesses^  or  the  mat- 
ter to  which  they  are  to  be  examined,  in  a  case  where  it 
is  evident  that  such  examination  is  necessary.(4)[7/j 

The  17th  N.  O.  does  not  apply  to  a  commission  to 
examine  witnesses  abroad. (5) 

(1)  Wake  v.  Franklin,*  1  S.  &  S.  95. 

(2)  Lord  Belmore  v.  Anderson,  4  Bro.  C.  C.  90. 

(3)  Faiiquier  v.  Tynte,  7  Ves.  291.  (4)  Carbonell  v.  BesseuV  5  Sirn.  636. 
(5)  King  of  Spain  v.  Mendizabel,6  5  Sim.  596. 

[«]  See  ante,  363,  note  [a]. 

[b]  In  a  previous  case,  however,  the  contrary  was  strongly  intimated.  Mendizabel  v. 
Machado,  2  S.  &  S.  483.  In  New  York,  the  names  and  places  of  residence  of  the  wit- 
nesses musl  be  stated,  though  under  special  circumstances  it  will  be  dispensed  with.  1 
Hoff.  Cli.  Prac.  474.  Thus,  in  a  case  in  the  Superior  Court,  where  a  party,  upon  affi- 
davit, set  forth  the  facts  which  he  wished  to  establish  under  a  commission  to  a  foreign 
country,  and  showed  that  those  facts  could  be  proved  only  by  persons  in  the  employ  of 
his  adversary,  whose  names  were  unknown  to  him,  the  Court  held,  that  they  would  per- 
mit the  commission  to  issue  generally,  without  the  names  of  the  witnesses,  or  would 
grant  a  stay  of  proceedings,  until  their  names  could  be  ascertained.  Schaffer  v.  Wilcox, 
MS.  Dec.  term,  1829,  cited  Graham's  Prac.  2d  ed.  593  ;  S.  C.  2  Hall,  502. 

•Eng.  Chan.  Reps.  i.  50.     bEng.  Chan.  Reps.  vii.  564.      «Eng.  Chan.  Reps.  vii.  546. 
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CHAPTER  XXXI. 

TO  COMPEL  THE  ATTENDANCE  OF  A  WITNESS. 

Within  what  distance  witnesses  compellable  to  attend,  378.  Expenses  of  witnesses,  379. 
Allowance  to  for  loss  of  time,  379.  Subpoena  to  testify,  how  prepared,  379.  Subpoena 
duces  tecum,  380.  Remedy  where  witness  neglects  to  attend,  381.  Or  refuses  to  be 
sworn,  381.  How  witness  confined  to  the  Fleet  examined,  382. 

IP  a  witness  is  willing  to  attend  to  be  examined,  it  is 
unnecessary  to  serve  him  with  a  subpoena,  and  it  is  only 
requisite  to  inform  him  of  the  time  fixed  by  the  examiner 
for  that  purpose. [a]  If  he  is  unwilling,  or  his  attendance 
cannot  be  depended  upon,  he  must  be  served  with  a  sub- 
poena ad  testificandum,  which  is  procured  at  the  Subpoena 
Office.[&] 

A  witness  cannot  be  compelled  to  come  beyond  twenty 
miles  to  the  Examiner's  Office,  and  I  have  always  under- 
stood the  same  rule  to  apply  to  a  witness  called  upon  to 
attend  before  commissioners. [c]  As  the  Masters  in  Chan- 
cery possess  a  power  of  examining  a  witness  viva  voce, 
and  as  the  object  of  such  order  appears  to  be  to  obtain 
the  personal  examination  of  a  witness  before  a  judicial 
officer,  I  presume  the  power  of  the  Master  is  not  limited 
in  ordering  the  attendance  of  a  witness  to  within  twenty 
miles  of  his  office. 

[a]  A  witness  may  attend,  and  be  sworn  and  examined,  voluntarily.  De  Benneville 
De  Benneville,  1  Binn.  46 ;  S.  C.  3  Yates,  558.  But  he  may  refuse  to  be  sworn,  though 
actually  present,  unless  he  have  been  duly  subpoenaed.  Bowles  v.  Johnson,  1  W.  Bl.  37. 

[6]  The  subpoena  should  be  served  a  reasonable  time,  before  the  period  when  the  wit- 
ness's  attendance  is  required.  Hammond  v.  Stewart,  1  Sir.  510;  Alexander  v.  Dixon, 
1  Bing.  366,  (8  Eng.  Com.  Law  Rep.  351  ;)  Davics  v.  Lovell,  7  Dowl.  P.  C.  178;  S.  C. 
4  Mees.  &  Welsh.  679  ;  S.  C.  3  Lond.  Jurist,  225 ;  Vaughton  v.  Brine,  4  Lond.  Jurist, 
1061.  Arid  where  it  is  necessary  for  the  witness  to  travel,  he  is  entitled  to  a  reasonable 
time  for  that  purpose,  availing  himself  of  the  ordinary  modes  of  conveyance,  and  exclu- 
sive of  Sunday.  Wilkie  v.  Chadwick,  13  Wend.  49.  He  is,  however,  bound  to  make 
extraordinary  efforts  to  obey  the  writ ;  and  nothing  but  extreme  poverty  and  utter  inabi- 
Hty  to  attend,  or  sickness  of  himself  or  family,  will  excuse  his  non-aUendance.  The 
People  v.  Davis,  15  Wend.  6U2.  Illness  is  a  sufficient  excuse,  for  not  attending.  Re 
Jacobs,  1  Har.  &  VVol.  123.  So  is  leave  of  absence,  given  by  the  attorney  of  the  party 
who  has  subpoenaed  him.  Farrah  v.  Keat,  6  Dowl.  P.  C.  470. 

The  subpoena  must  specify  the  particular  house,  where  the  witness  is  to  attend.  Mil- 
som  v.  Day,  3  Moore  &  Payne,  33. 

[c]  In  analogy  to  this  rule,  by  the  New  York  practice,  no  witness  is  compelled  to 
appear,  for  ox  iminution  before  an  examiner  or  commissioner,  if  the  place  of  taking  the 
examination  is  mere  than  forty  miles  from  the  residence  of  the  witness,  unless  by  a 
special  order  of  the  Court.  Rule  76,  N.  Y.  Chan. ;  Richards  v.  Simpson,  N.  Y.  Chan. 
April  2,  1830,  cited  1  Hoff.  Ch.  Prac.  459. 
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At  law  no  witness  is  bound  to  appear  in  a  civil  case, 
unless  his  reasonable  expenses,  for  going  to  and  returning 
*from  the  trial,  and  for  his  reasonable  stay  at  the  [  *379  ] 
place,  be  tendered  to  him  at  the  time  of  serving  the  sub- 
poena ;[ct]  nor  if  he  appears,  is  he  bound  to  give  evidence 
till  such  charges  are  actually  paid  or  tendered,  except  he 
reside  within  the  weekly  bills  of  mortality,  and  be  sum- 
moned to  give  evidence  within  them,  in  which  case  it  is 
usual  to  leave  a  shilling  with  the  subpoena  ticket;  the 
necessity  of  this  previous  tender  arises  from  the  special 
provision  of  the  act  of  Elizabeth.  If  a  necessary  witness 
is  brought  over  from  a  foreign  country,  whether  brought 
after  or  before  the  commencement  of  an  action,  the  rea- 
sonable expenses  both  of  his  coming  to  this  country,  and 
of  his  subsistence  here  pending  the  action,  and  of  his 
return,  will  be  allowed  in  the  taxation  of  costs,  provided 
he  is  brought  over  bonajide  for  the  purpose  of  the  parti- 
cular action. ( I)  With  respect  to  compensation  for  loss 
of  time,  the  general  law  laid  down  by  the  Court  is,  that  it 
ought  not  to  be  allowed  excepting  to  professional  men,  but 
the  practice  of  the  taxing  officers  at  law,  appears  to  be  at 
variance  with  the  cases,  and  witnesses  are  allowed  for 
loss  of  time. [6]  The  rules  in  equity  are  substantially  the 
same  as  those  at  law.  With  regard  to  compensation  to 
witnesses  for  loss  of  time,  it  is  to  be  regretted  that  no 
general  rule  prevails  in  the  Masters'  offices. 

A  subpoena  ad  testificandum  is  prepared  by  the  solicitor, 
in  the  form  set  forth  in  the  General  Orders  of  1833,  and 
is  sealed  at  the  Subpoena  Office.  A  copy  of  the  subpoena 
and  of  the  indorsement  thereon  is  delivered  personally  [c]  to 
the  witness,  and  at  the  same  time  the  original  subpoena  is 

(1)  Phill.  Evid.  6. 

[a]  These  fees  are  regulated  by  statute  in  the  different  states  of  the  Union.     See 
Cowen  &,  Hill's  notes  to  Phill.  Ev.  7 — 11.     These  constitute  the  limit  of  the  allowance 
to  the  witness  ;  and  he  cannot,  where  he  is  accessible  by  a  subpoena i,  recover,  even  on  a 
special  promise  of  the  party  to  pay  him  for  loss  of  time  in  attending  a  trial.      It  is 
his  dulv  to  attend  on  the  subpoena,  and  give  evidence  on  his  legal  expenses  being  paid. 
Collins'v.  Godefroy,  1  Barn.  &  Adul.  950,  (2U  Eng.  Com.  Law  Rep.  514;)  Willis  v. 
Peckhum,  4  Moore,  300  ;  S.  C.  1  Brod.  &  Bing.  515,  (5  Eng.  C.  L.  Rep.  171  ;)  Bay  ley 
v.  Beaumont,  11  Moore,  4!)7,  (22  Eng.  Com.  L.  Rep.  423 ;)  Fuller  v.  Mattice,  14  Johns. 
357. 

[b]  See  ante,  379,  notc[<i]. 

[c]  Snnlt  v.  Whitmill,  2  Str.  1054  ;  Gorden  v.  Cresswell,  5  Dowl.  P.  C.  461  ;  S.  C.  2 
Mees.  &,  Welsh  319;  Wadsworth  v.  Marshall,  1  Crompt.  &  Mees.  b7 ;  Rex  v.  Sloman, 
1  Dowl.  P.  C.  613;  Jacob  v.  Hungate,  3  Dowl.  P.  C.  456, 
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produced  and  shown  to  him.  A  notice  of  the  appoint- 
ment to  attend  either  before  the  examiner  or  the  commis- 
sioners, as  the  case  may  be,  is  served  on  the  witness  either 
[  *3SO  ]  ^together  with  the  copy  of  the  subposna,  or  within 
a  reasonable  time  before  that  fixed  for  the  examination. 
What  precise  period  before  the  time  fixed  by  the  examina- 
tion is  necessary  for  the  serving  the  subpoena  and  the 
notice,  does  not  appear  to  be  settled.  [a] 

If  the  witness  has  a  deed,  paper,  or  writing  in  his  pos- 
session, and  the  party  is  desirous  of  having  the  same  pro- 
duced, he  procures  a  subpoena  duces  tecum,  in  the  form 
settled  by  the  General  Orders  of  1833.  In  seeking  the 
production  of  a  deed,  he  should  in  the  subpoena  set  forth 
the  date  and  the  parties  to  the  deed  which  he  requires.  [6] 
The  defendant's  solicitor  being  a  witness  to  a  deed,  and 
in  possession  of  the  same,  but  having  a  lien  on  it,  cannot 

[a]  See  ante,  378,  note  [b]. 

[b]  Upon  being  served  with  the  subpoena,  the  witness  must  attend  before  the  examiner, 
and  produce  the  instrument  required,  in  evidence,  unless  he  have  some  legal  and  reason- 
able excuse  for  withholding  it.     Upon  trials  in  courts  of  law,  the  Court,  and  not  the 
witness  is  the  judge  of  the  validity  of  the  objection.     Amey  v.  Long,  9  East,  473  ;  Pear* 
son  v.  Fletcher,  5  Esp.  90;  Bull  v.  Loveland,  10  Pick.  9.  In  courts  of  equity,  the  validity 
of  the  objection  is  considered,  upon  the  witness  being  brought  up,  on  an  attachment,  for 
refusing  to  produce  it.     Bradshaw  v.  Bradshaw,  3  Sim.  285,  (5  Eng.  Chan.  Rep.  122  ;) 
Ck  S.  1  Russ,  &  Myl.  358,  (4  Eng.  Chan.  Rep.  464.) 

It  has  been  said  to  be  no  excuse,  for  not  producing  a  paper  upon  a  subpoena  duces 
tecum,  that  the  legal  custody  of  the  paper  belongs  to  another,  if  it  be  in  the  actual  cus* 
tody  of  the  witness.  Arney  v.  Long,  iCamp.  14.  180,  note  ;  S.  C.  6  Esp.  116  ;  Corsen 
V.  Duboisj  Holt,  236  ;  1  Chit.  Archb.  7th  ed.  233  ;  Gra.  Prac.  2d  ed.265.  But  an  attorney 
has  been  held,  not  to  be  bound  to  produce  a  paper^  in  his  possession,  as  such,  in  the 
cause,  upon  a  subpoena,  the  only  way  in  which  the  opposite  party  can  avail  himself  of 
it,  being  by  notice  to  produce  it.  M'Pherson  v.  Ralhbone,  7  Wend.  216.  So,  though  it 
Was  received  by  him  in  respect  to  another  cause  than  the  one  on  trial.  Parker  v.  Yates, 
12  Moore,  520,  (22  Eng.  C.  L.  Rep.  455.)  So,  also,  of  the  attorney  of  a  third  person. 
Ditcher  v.  Kenrick,  1  Car.  &  Payne,  161,  (11  Eng.  C.  L.  Rep.  356.)  So,  also,  of  coun- 
sel in  the  same  cause.  Jackson  v.  Dcnisen,  4  Wend.  558.  So,  of  a  bank  clerk,  Bank 
of  Utica  v.  Hillard,  5  Cowen,  153,  or  cashier,  S.  C.  5  Cowen,  419.  Nor  is  the  witness 
bound  to  produce  it,  if  it  tend  to  criminate  him;  Harris  v.  Hill,  3  Stark.  Rep.  140,  (14 
Eng.C.  L.  Rep.  170  ;)  S.  C.  Dowl.  &  Ryl.  N.  P.  Cas.  17,  (16  Eng.  C.  L.  Rep.  416;)  or 
if  it  be  his  title  deed.  Pickering  v.  Noyes,  1  B.  &  Cr.  263,  (8  Eng.C.  L.  Rep.  72  ;)  S.  C. 
2  D.  &  R.  386;  Rex  v.  Upper  Boddington,  8  D.  &  R.  726,  (16  Eng.  C.  L.  Rep.  348;) 
Doe  v.  James,  2  Moo.  &  Rob.  47  ;  Doe  v.  Owen,  8  Car.  &  Payne,  110,  (34  Eng.  C.  L. 
Rep.  316;)  or  if  it  be  a  partnership  document,  without  the  consent  of  his  partners. 
Attorney  General  V.  Wilson,  9  Sim.  526. 

If  the  witness,  instead  of  producing  the  papers  required,  deliver  them  to  the  opposite 
parly,  by  whom  they  are  withheld,  the  Court  will  allow  secondary  evidence  of  them  to 
be  given,  without  notice  to  produce  the  originals.  Leeds  v.  Cook,  4  Esp.  256.  And,  it 
seems,  that  a  witness  producing  papers  under  a  subpoena  (Jutes  /fCttw,  need  not  be 


sworn.  Davis  V.  Dale,  1  Moo.  &  Mulk.  514  ;  S.  C.  4  Car.  &  Payne,  335,  (19  Eng.  C.L. 
Rep.  410;)  Perry  v.  Gibson,  1  Adol.  &  Ell.  48,  (28  Eng.  C.  L.  Rep.  32  ;)  S.  C.  3  Nev, 
&  Man.  462;  Summers  v.  Moseley,  4  Tyrwh.  158;  S.C.  2  Crompt.  &  Mees.  477. 

As  to  the  particularity  of  the  description  of  the  paper,  in  the  subposfta,  it  must  be 
described  with  reasonable  certainty  ;  the  general  clause  "to  produce  all  letters,  pnpers 
and  documents  touching  or  concerning  the  m;i(ttir  in  dispute,"  can  hardly  be  relied  on* 
France  v.  Lucy,  Ry.  &,  Moo.  N.  P.  Cus.  341,  (21  Eng.C.  L.  Rep.  452  {)  Attorney  Gene* 
ral  v.  Wilsonv  9  Sim,  526. 
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be  compelled  to  attend  with  the  deed  at  the  hearing  of 
the  cause,  otherwise  than  by  a  subpoena  duces  tecum  ;(1) 
but  where  a  solicitor  who  claimed  a  lien  on  an  original 
will  was  served  with  a  subpoena  duces  tecum,  and  refused 
to  produce  the  will  unless  his  bill  was  paid,  the  Court 
ordered  him  to  produce  it  before  the  examiner,  and  for  the 
hearing  of  the  cause  without  prejudice,  intimating  a  strong 
opinion  against  the  lien.(2)  A  person  served  with  a  sub- 
poena duces  tecum  to  produce  a  deed  in  his  possession, 
having  refused  without  assigning  a  sufficient  reason,  upon 
the  motion  of  the  plaintiff  was  ordered  to  produce  the  deed 
at  his  own  expense,  and  the  subscribing  witness  to  the  deed 
was  ordered  to  attend  at  such  person's  expense,  and  he 
was  also  directed  to  pay  all  other  expenses  occasioned  by 
his  refusal.(3)  Phillipps,  in  his  book  on  Evidence,(4) 
says  "  Though  it  will  be  a  question  for  the  consideration 
of  the  Judge  at  the  trial,  whether  in  any  particular  case 
the  actual  production  of  writings  should  be  enforced,  yet 
the  witness  ought  always  to  have  them  ready  *to  [  *381  ] 
be  produced  if  required,  in  obedience  to  the  judicial  man- 
date."^] 

Where  a  witness  is  served  with  a  subpoena,  to  produce 
deeds  on  the  execution  of  a  commission,  it  is  not  neces- 
sary that  there  should  be  a  written  interrogatory  as  to  the 
fact  of  his  having  them  in  his  possession  ;  and  if  he  then 
takes  upon  himself  to  refuse  production,  he  does  so  at  the 
peril  of  costs,  in  the  event  of  his  failing  to  satisfy  the  Court 
of  his  right  to  withhold  them.(5) 

If,  at  the  time  fixed,  the  witness  does  not  attend,  the 
party  moves  the  Court  upon  an  affidavit  of  the  service  of 
the  subpoena,  and  of  the  notice,  and  of  the  non-attendance 
of  the  witness,  that  the  witness  do  attend  within  a  given 
time  or  stand  committed,  and  that  he  may  pay  the  costs 
of  the  application.^]  This  notice  is  served  personally  on 

(1)  Busk  v.  Lewis,  6  Madd.  29. 

(2)  Balch  v.  Tymes,  1  Turn.  87.     Georges  v.  Georges,  18  Ves.  294. 

(3)  Bradshaw  v.  Bradshavv  3  Sim.  285.  (4)  Page  3. 
(5)  Bradshaw  v.  Bradshaw.b  1  R.  &  M.  358. 

[a]  Cowen  &,  Hill's  notes  to  Phill.  Ev.  11,  12. 

[b]  An  attachment  will  be  granted  against  a  witness,  for  non-attendance,  when  duly 
served  with  a.  subpoena  for  that  purpose;  Hammond  v.  Stewart,  1  Str.  105;  Wyatt  v. 
Wingford,2  Str.  80  ;  S.  C.  2  L.  Raym.  1521  ;  Doe  v.  Andrews,  Cowp.  843  ;  Pearson  v. 
lies,  2  Doug.  556  ;  provided  the  subposna  were  served  a  reasonable  time  before  his  atten- 

»Eng.  Chan.  Reps.  v.  122.  bEng.  Chan.  Reps.  iv.  464. 
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the  witness.  The  order  is  drawn  up,  and  is  served  per- 
sonally, and  upon  the  examiner's  certificate  of  non-atten- 
dance, and  an  affidavit  of  service,  an  order  is  made  upon 
a  motion  as  of  course,  for  the  committal  of  the  witness  to 
the  Fleet.  The  Lord  Chancellor  issues  a  warrant  on  the 
order,  and  the  witness  is  taken  by  the  deputy-warden  to 
the  Fleet. 

So  also,  if  a  witness  attends  before  the  examiner  under 
a  subpoena,  but  refuses  to  be  sworn,  he  will  be  ordered  to 
attend  and  be  examined,  or  stand  committed.(l)  A  wit- 
ness who  had  answered  some  of  the  interrogatories,  but 
refused  to  answer  the  others,  upon  the  examiner's  certifi- 
cate, was  ordered  to  answer  those  interrogatories  within 
four  days  or  stand  committed. (2)  By  Lord  Clarendon's 
orders,  "  if  a  witness  shall  depart  before  he  be  examined 
(without  leave  of  the  Court)  he  is,  upon  motion  and  certi- 
ficate from  the  Register  of  such  his  departing,  and  not 
being  examined,  and  of  the  interrogatories  exhibited  from 
[  *3$2  ]  the  examiner,  to  *stand  committed  without  fur- 
ther day  given  unto  him,  and  is  not  to  be  discharged  from 
such  his  contempt,  until  he  hath  been  examined  and  cleared 
of  his  contempt.(S)  If  a  peer  or  a  member  of  parliament 
refuses  to  attend  as  a  witness,  he  is  proceeded  against  by 
sequestration  nisi  and  absolute. 

If  a  witness  is  confined  in  the  Fleet,  he  may  either  be 
brought  up  by  habeas  corpus  to  be  examined,  or  the 

(1)  Hennegal  v.  Evance,  12  Vcs.  201.          (2)  Austin  v.  Prince,*  1  Sirn.  348. 
(3)  Beam.  Ord.  201. 

dance  was  required ;  Home  v.  Smith,  6  Taunt.  9,  (1  Eng.  C.  L.  Rep.  291 ;)  S.  C.  nom. 
Holme  v.  Smith,  1  Marsh.  410,  (4  Eng.  C.  L.  Rep.  345  ;)  and  that  the  witness  was  per- 
sonally served  with  it;  Ibid.;  although  it  is  sufficient,  if  it  can  be  collected  from  the 
affidavit,  that  it  was  personally  served  ;  as  where  it  was  said,  that  it  had  been  "left  with 
him  at  his  house;"  it  being  unnecessary  that  the  words  "  personally  served,"  should  be 
used  in  the  affidavit.  Short  v.  Smith,  1  Man.  &  Grang.  211 ;  S.  C.  8  Dowl.  P.  C.  584  ; 
S.  C.  1  Scott,  N.  R.  153. 

There  must  also  be  no  unreasonable  delay  in  applying  for  the  attachment ;  Rex  v. 
Stretch,  4  Dowl.  P.  C.  30 ;  S.  C.  3  Adol.  &  Ell.  503,  (30  Eng.  C.  L.  Rep.  135;)  and  the 
affidavit  for  the  attachment  must  distinctly  show,  all  that  is  requisite  to  bring  the  party 
into  contempt;  for  example,  that  he  is  a  material  witness,  &c.  Garden  v.  Cresswell,  2 
Mees.  &  Welsh.  319  ;  S.  C.  5  Dowl.  P.  C.  461  ;  Finley  v.  Porter,  5  Dowl.  P.  C.  744. 

If  it  clearly  appears,  that  the  subpoena  was  served  merely  for  the  purpose  of  vexation 
and  annoyance  to  the  witness,  and  that  his  presence  would  have  been  of  no  use  to  the 
party  subprenaing  him,  the  Court  will  refuse  an  attachment  against  him.  Dicas  v. 
Lawson,  3  Dovvi.  P.  C.  427. 

See  further,  on  this  subject,  ante,  378,  note  [b].  See  also  Graham's  Prac.  2d  ed.  267, 
268;  1  Chit.  Archb.  7th  cd.  234,235;  Baglcy's  New  Prac.  180;  Lush's  Prac.  463— 
465;  1  Hoff.Ch.  Prac.  445— 447. 
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examiner  may  attend  to  swear  him,  but  an  order  must  be 
obtained  for  either  purpose.[aj 

An  attorney  examined  as  a  witness  must  not  disclose 
private  confidential  conversation  with  his  client,  or  the 
depositions  may  be  suppressed  ;(1)  but  he  is  only  pro- 
tected from  divulging  those  secrets  of  his  client  which 
come  to  his  knowledge  in  his  relation  of  solicitor  and 
client.(2)[6]  A  witness  is  not  bound  to  answer  questions 
to  criminate  himself.(3)[c] 

To  compel  the  attendance  of  witnesses  to  be  cross- 
examined  no  subpoena  is  requisite. 

(1)  Sandford  v.  Remington,  2  Ves.  189. 

(2)  Morgan  v.  Shaw,  4  Madd.  58.  (3)  Paxton  v.  Douglass,  16  Ves.  239. 

[a]  See  form  of  affidavit  to  obtain  habeas  corpus,  and  also  of  the  habeas  corpus,  Bagl. 
New  Prac.  183.     See  also,  Graham's  Prac.  2d  ed.  266,  267. 

[b]  See  the  American  cases  on  this  subject,  fully  collected  in  Cowen  &  Hill's  notes  to 
Phill.  Ev.  275—283.  1571—1574.     See  also  a  full  discussion  of  the  subject  by  Lord 
Brougham,  in  Greenough  v.  Gaskell,  1  Myl.  &  Keen,  100,  and  by  Lord  Cottenham,  in 
Pesborough  v.  Rawlins,  3  Myl.  &  Cr.  515;  S.  C.  2  Lond.  Jurist,  125;  Hare  on  Disc. 
163—166  ;  Story's  Eq.  PI.  457—460. 

[c]  See  on  this  subject  1  Phill.  Ev.  276 — 282 ;  and  a  very  elaborate  discussion  of  it 
with  all  the  American  cases  bearing  upon  it,  in  Cowen  &  Hill's  notes  to  Phill.  Ev.  734 
-748. 
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CHAPTER  XXXII. 

A  DEMURRER  TO  ANSWER  INTERROGATORIES. 

Object  of  a  demurrer,  and  how  prepared,  383.  How  brought  before  the  Court,  383.  How 
argued,  384.     On  what  grounds  a  demurrer  may  be  sustained,  384. 

IF  a  witness  objects  to  answer  an  interrogatory  or  any 
part  of  it,  he  must  state  his  objection  in  the  form  of  a 
demurrer.(l)[a]  The  demurrer  is  not  prepared  by  coun- 
sel, but  is  taken  down  either  by  the  examiner  or  the  com- 
missioners from  the  mouth  of  the  witness.[6]  If  the  wit- 
ness is  examined  in  London,  the  examiner  takes  down 
the  objection  of  the  witness  in  writing,  and  gives  notice 
thereof  to  the  opposite  party,  and  furnishes  him  if  required 
with  a  copy  of  the  demurrer.  If  taken  before  commis- 
sioners after  they  have  executed  the  commission,  they 
return  the  demurrer  sealed  up,  together  with  the  deposi- 
tions and  commission,  and  the  party  exhibiting  the  inter- 
rogatories may  obtain  an  order  for  his  clerk  in  court  to 
deliver  over  to  the  two  senior  Six  Clerks  not  towards  the 
cause,  the  commission  issued  for  the  examination,  &c., 
with  the  return  thereto,  and  that  the  two  senior  Six  Clerks 
do  open  the  same  and  deliver  over  to  the  clerk  in  court  of 
the  party  exhibiting  the  interrogatories,  a  copy  of  the 
[  *384  ]  demurrer  of  the  witness  and  of  the  ^interrogatories, 
or  of  so  much  as  relates  to  the  said  demurrer.(2)  And 
afterwards  the  order  directs  the  depositions  to  be  sealed 

(1)  Bowman  v.  Rod  well,  1  Madd.  266.     Parkhurst  v.  Lowten,  2  Swanst.  194. 

(2)  Parkhurst  v.  Lowten,  2  Swanst.  220.     In  this  case  it  is,  copies  of  the  depositions 
and  demurrers  of  the  witness. 

[a]  It  must  be  upon  oath.     Morgan  v.  Shaw,  4  Madd.  57;  Kirkwood  v.  Lyons,  1 
Hogan,  116. 

[b]  In  New  York,  where,  as  has  been  already  seen  (ante,  356,  note  [«],)  oral  exami- 
nations are  used,  it  has  been  held,  that  the  counsel  of  a  party  has  no  right  to  interrupt 
the  examination,  by  advising  a  witness  that  he  is  not  bound  to  answer  a  question.  If  the 
witness  object,  his  objection  should  be  stated,  by  way  of  demurrer;  or  if  a  formal  demur- 
rer be  not  put  in,  but  the  witness  refuse  to  answer,  the   matter  can  be  brought  before 
the  Court,  upon  a  motion  for  an  order  to  compel  him  to  answer.     If  a  question  be  put  to 
a  witness,  tending  to  subject  him   to  a  penalty  or  forfeiture,  or  to  criminate  him,  the 
examiner  may  apprize  him  of  his  legal  rights;  and  the  witness  may  ask  advice  of  coun- 
sel, even  of  the  opposite  counsel, when  he  desires  to  object  or  demur.     Taylor  v.  Wood, 
(V.C.  IstCir.N.Y.)    Cited  1  Hoff.  Ch.  Pruc.  466. 
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up  again.  The  order  may  be  obtained  before  publication 
is  passed. 

A  copy  of  the  demurrer  and  of  the  interrogatories  is 
furnished  to  the  party  by  his  clerk  in  court,  and  an  order 
is  then  obtained  to  set  down  the  demurrer,  and  it  is  set 
down  to  be  argued  next  after  the  pleas  and  demurrers 
already  set  down.  In  Parkhurst  v.  Lowten,  the  Court 
thought  this  irregular,  but  on  an  appeal  motion  the  practice 
was  so  established.  The  party  examining  and  the  witness 
respectively  furnish  their  counsel  with  copies  of  the  inter- 
rogatories and  of  the  demurrer,  and  the  question  is  argued 
before  the  Court.[a]  A  witness  cannot  demur  because  the 
questions  asked  him  are  not  pertinent  to  the  matter  in 
issue. (1 )  If  a  demurrer  is  overruled  as  being  too  general, 
the  Court  will  sometimes  give  liberty  to  put  in  a  further 
demurrer  on  re-examination. (2)  A  party  demurring  to  the 
discovery  of  a  question  tending  to  criminate  himself,  is  no 
inference  of  the  truth  of  the  fact.(3) 

A  demurrer  by  a  witness  to  answrer  interrogatories  on 
the  ground  that  he  might  subject  himself  to  penalties,  was 
allowed.  Such  a  demurrer  may  be  allowed  partially.  A 
demurrer  by  a  witness  to  two  interrogatories  was  allowed 
as  to  one,  and  overruled  as  to  the  other.  The  Court  gave 
the  witness  half  the  costs  of  the  demurrer.(4) 

(1)  Ashton  v.  Ashton,  1  Vern.  165.  (2)  Morgan  v.  Shaw,  4  Madd.  54. 

(3)  Lloyd  v.  Passingham,  16  Ves.  59.  (4)  Davis  v.  Reed,*  5  Sim.  443. 

[a]  According  to  the  New  York  practice,  a  witness  who  demurs  to  a  question,  is  not 
the  proper  person  to  bring  it  before  the  Court.  If  the  party  putting  the  question  asks 
for  no  attachment,  nor  in  any  way  brings  the  point  before  the  Court,  no  one  else  can. 
The  question  must  be  considered  as  waived,  or  the  demurrer  well  taken,  unloss  he,  who 
put  the-  question,  persists  in  it,  and  takes  measures  to  have  the  demurrer  disposed  of. 
Mowatt  v.  Graham,  1  Edw.  13. 

»Eng.  Chan.  Reps.  vii.  488. 
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CHAPTER  XXXIL* 

ENTERING  RULES  AND  PASSING  AND  ENLARGING  PUBLICATION. 

Rules  within  what  time  entered,  385.  Effect  of  order  for  commission  obtained  by 
defendant  on  plaintiff's  right  to  enter  rules,  386.  How  publication  passes,  386.  By 
consent,  386.  By  entering  rules,  387.  How  rules  are  entered,  387.  How  publica- 
tion is  enlarged,  387.  Effect  of  enlargement  of  publication,  388. 

IF  the  plaintiff  has  filed  a  replication  without  having 
been  served  with  a  notice  of  motion  to  dismiss  the  bill  for 
want  of  prosecution,  and  has  obtained  an  order  for  a  com- 
mission, or  if  he  has  been  served  with  a  notice  of  motion 
to  dismiss,  and  has  undertaken  to  speed,  he  is  bound  to 
enter  his  rules  to  produce  witnesses,  and  pass  publication 
at  the  latest,  in  the  second  term  which  shall  happen  after 
the  order  for  the  commission. 

If  the  plaintiff  obtains  an  order  for  a  commission,  but 
does  not  execute  it,  and  on  his  default  the  defendant 
obtains  an  order  for  a  commission  under  the  17th  N.  O. ; 
nevertheless  it  is  imperative  on  the  plaintiff  to  enter  his 
rules  and  to  set  down  his  cause  within  the  time  limited 
by  the  17th  N.  O. ;  in  which  case  the  cause  may  come  on 
for  hearing  before  publication  passes.  For  instance,  if  an 
order  for  a  commission  be  obtained  and  served  in  Hilary 
term,  and  the  plaintiff  neglects  to  execute  and  return  the 
same  by  the  first  return  of  Trinity  term,  the  defendant  is 
[  *386  ]  entitled  to  an  order  *for  a  commission  returnable 
on  the  last  return  of  Michaelmas  term,  but  the  plaintiff 
must  enter  his  rules  at  the  latest  in  Trinity  term,  and  set 
down  his  cause  for  hearing  for  Michaelmas  term,  which 
might  be  heard  in  the  same  term  in  which  publication 
passed.  Under  such  circumstances  it  is  for  the  Court  to 
decide  at  whose  instance  the  cause  is  to  be  adjourned. 

It  appears  that  an  order  for  a  commission  obtained  by 
a  defendant,  prevents  the  plaintiff  from  entering  the  rule 
to  pass  publication,  unless  the  plaintiff  is  compelled  by 
the  New  Orders ;  thus,  if  the  plaintiff  filed  a  replication  in 
Hilary  term,  but  did  not  obtain  an  order  for  a  commission 
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to  examine  witnesses,  and  the  defendant  obtains  and  serves 
such  order,  the  plaintiff  cannot  enter  his  rules  and  pass 
publication  on  Easter  term,  but  must  wait  until  Trinity 
term. 

In  cases  where  the  defendant  has  obtained  an  order  for 
a  commission,  and  the  plaintiff  has  sworn  that  he  believed 
it  was  for  delay,  and  that  the  defendant  had  no  witnesses 
to  examine,  and  the  same  appeared  correct  from  the  nature 
of  the  suit,  the  Court  has  ordered  the  cause  to  be  heard, 
notwithstanding  the  order  for  a  commission. 

Publication  before  decree  passes  either  by  rule,  by  con- 
sent, or  by  the  running  out  of  the  time  to  which  it  has  been 
enlarged  by  an  order.  If  it  is  deemed  necessary  to  reply 
to  the  defendant's  answer,  and  yet  neither  party  desires  to 
examine  witnesses,  and  both  are  willing  to  bring  their  cause 
to  an  immediate  hearing,  the  defendant  may  waive  being 
served  with  a  subpoena  to  rejoin,  and  each  party  may 
consent,  by  their  respective  clerks  in  court,  to  pass  publi- 
cation, and  the  plaintiff  may  then  immediately  set  down 
his  cause  without  giving  any  rules.  If  he  cannot  obtain 
such  consent,  he  must  enter  a  rule  calling  upon  the 
other  party  to  produce  his  witnesses,  and  then  another 
*to  pass  publication.(  1)  The  rules  are  entered  [.*387  ] 
oy  the  plaintiff's  clerk  in  court  in  the  office  book,  and 
with  the  entering  clerk  in  the  Register's  Office,  and  notice 
thereof  is  given  to  the  opposite  clerk  in  court,  by  the  plain- 
tiff's clerk  in  court.  The  rules  can  only  be  entered  in 
term  time,  but  both  may  be  entered  in  one  and  the  same 
term.  The  rule  to  produce  expires  in  eight  days,  inclusive 
of  the  day  it  is  entered,  at  which  time  and  not  before,  the 
plaintiff  may  enter  the  rule  to  pass  publication,  which  lat- 
ter rule  also  expires  in  eight  days,  the  last  of  which  must 
be  in  term  time.  Thus  a  rule  to  produce  entered  on  16th 
January,  expires  on  the  23rd  January,  and  the  rule  to  pass 
publication  is  entered  on  the  24th,  and  expires  on  the  3 1st. 
If  all  the  defendants  had  joined  in  a  commission  to  examine 

(1)  The  practice  before  the  New  Orders  is  stated  in  one  of  Lord  Clarendon's  Orders, 
"  That  after  witnesses  examined  in  court,  there  shall  be  two  rules  only  given  for  publica- 
tion, viz.  an  ordinary  rule,  and  then  a  day  to  show  cause  why  publication  should  not 
pass;  and,  upon  the  return  of  a  commission,  one  rule  only  to  be  given  :  within  which 
times  aforesaid,  if  the  other  side  do  not  show  unto  the  Court  good  cause  to  the  contrary, 
publication  shall  pass  according-ly."  Beam.  Ord.  1!)0.  It  has  been  decided  that  the 
time  excluded  by  the  19  N  O.  is  not  reckoned  in  computing  the  time  allowed  the  defen- 
dant to  "  submit  to  answer  exceptions."  Perry  v.  Walker,  Master  of  the  Rolls,  Hilary 
term,  1837. 
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witnesses,  the  rule  to  produce  was  unnecessary.  The 
solicitor,  when  he  instructs  the  clerk  in  court  to  enter  the 
rules,  may  at  the  same  time  instruct  him  to  set  down  the 
cause(l)  which  he  will  then  do  at  the  third  seal  after  the 
term,  by  virtue  of  the  privilege  of  the  Six  Clerks. 

The  plaintiff's  counsel  certified  that  a  cause  was  fit  to 
be  heard  as  a  short  cause.  On  its  coming  on  to  be  heard, 
the  defendant's  counsel  objected,  but  refused  to  certify 
against  the  certificate  of  the  plaintiff's  counsel.  The 
Master  of  the  Rolls  allowed  the  cause  to  be  heard  as  a 
short  cause.  Evans  v.  Geach,  22d  February,  1837. 

If  a  party  is  unable  to  complete  the  examination  of  his 
witnesses  before  the  expiration  of  the  time  limited  for  the 
passing  of  publication,  he  must  apply  specially  on  affidavit, 
to  enlarge  publication,  which  application  is  at  the  cost  of 
the  party  applying,  unless  otherwise  ordered. (2)[u]  If  the 
party  applying  has  commenced  the  examination  of  his 
witnesses,  in  addition  to  an  affidavit  of  merits  to  ground 
the  application  to  enlarge,  he  must  procure  an  affidavit  of 
[  *388  ]  the  party  ^applying,  of  his  solicitor,  and  clerk 
in  court,  that  they  have  neither  seen  the  depositions  nor 
been  informed  of  their  contents.  If  the  party  cannot  join 
in  the  affidavit,  the  solicitor  in  his  affidavit,  should  show  a 
sufficient  reason  for  his  not  doing  so. 

The  application  to  enlarge  is  made  to  the  Master,  and 
the  parties  are  brought  before  him  by  warrant.[a]  If  the 

(1)  Ibid.  (2)  18  N.  O. 

[a]  To  enlarge  publication,  is  to  stay  or  postpone  the  rule  for  passing  publication ;  and 
a  motion  for  that  purpose,  may  be  granted,  on  reasonable  cause  shown  ;  but  this  is  very 
different  from  a  motion  to  examine  witnesses,  after  publication  has  actually  passed. 
Harnersley  v.  Lambert,  2  Johns.  Ch.  Rep.  432  ;  ante,  358,  note  [a].  In  the  latter  case, 
the  Court,  by  extreme  rigor,  endeavours  to  guard  against  the  abuse  of  introducing  testi- 
mony to  meet  that  which  has  been  produced ;  and,  accordingly,  it  has  been  held,  that  if, 
after  publication  has  passed,  the  substance  of  the  testimony  taken  on  a  material  point, 
upon  which  further  testimony  is  sought,  has  been  disclosed  to  the  parly  applying,  it  is 
too  late  to  move  to  open  or  enlarge  the  rule.  Moody  v.  Payne,  3  Johns.  Ch.  Rep.  294. 

And  even  where  the  depositions  have  not  been  read,  a  motion  to  enlarge  or  open  the 
order  will  not  be  granted,  unless  upon  special  cause  shown,  and  due  notice  of  motion  to 
the  opposite  party.  Hamersley  v.  Brown,  2  Johns.  Ch.  Rep.  428.  So,  where  publica- 
tion has  passed,  without  any  witnesses  being  examined,  on  either  side,  the  court,  after  the 
lapse  of  more  than  two  years  from  the  time  of  filing  the  bill,  refused  to  open  the  rule  for 
publication,  on  the  affidavit  of  the  plaintiff,  of  the  discovery  of  a  witness,  who  would  prove 
a  material  fact  in  the  cause,  denied  in  the  answer.  Smith  v.  Brush,  1  Johns.  Ch.  Rep. 
459. 

[a]  Where  an  order  to  produce  witnesses  had  been  extended,  by  the  agreement  of  the 
parties,  it  was  held,  that  an  order  for  a  further  extension,  upon  an  application  exparte  to 
the  Chancellor,  after  the  time  limited  in  the  first  order  had  expired,  but  before  the  expi- 
ration of  the  time  as  enlarged  by  the  agreement,  was  regular.  But  where  the  agreement 
enlarging  the  time  to  produce  witnesses  contained  a  stipulation  that  the  defendant  should 
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plaintiff  applies  to  enlarge,  he  serves  all  the  defendants 
with  this  warrant.  If  one  of  two  or  more  defendants 
applies,  he  is  only  bound  to  serve  the  plaintiff  with  the 
warrant,  and  need  not  serve  his  co-defendants.[6] 

A  defendant  cannot  obtain  an  order  as  of  course  to 
enlarge  publication  which  shall  extend  until  the  plaintiff 
has  filed  an  answer  to  his  cross  bill,  but  the  same  is  a 
special  application  dependent  on  the  circumstances.(l)[c] 

An  enlargement  of  publication,  at  the  instance  of  one 
party,  enables  all  the  other  parties  to  examine  witnesses 
under  it,  but  after  publication  has  passed  no  witness  can 
be  examined  except  upon  special  order,  to  satisfy  the  con- 
science of  the  judge.(2)[cT] 

A  'defendant  is  not  entitled  to  inspect  an  exhibit  referred 
to  by  the  plaintiff's  depositions,(3)  and  a  motion  by  a 
defendant  to  inspect  letters  referred  to  by  the  plaintiff's 
depositions,  as  exhibits,  was  refused  with  costs. [e] 

I  believe  the  Court  has  decided  that  if  there  is  an  appli- 
cation to  enlarge  publication,  and  to  adjourn  a  cause,  that 
the  application  to  enlarge  must  be  made  to  the  Master, 
and  then  the  application  to  adjourn  the  cause  to  the  Court. 

(1)  Dalton  v.  Carr,  16  Ves.  93.     Cook  v.  Broomhead,  16  Ves.  133.     See  "  Cross  bill." 

(2)  Beam.  Ord.  33.  (3)  Wiley  v.  Pistor,  7  Ves.  411. 

have  fifteen  days  to  produce  testimony  on  his  part,  after  the  examination  of  a  witness 
named  on  the  part  of  the  complainant  had  closed,  it  was  held  that  this  fact  should  have 
been  stated  in  the  affidavit  presented  to  the  Chancellor,  upon  the  ex  parte  application,  in 
order  that  a  similar  provision  might  have  been  inserted  in  the  order  granted  by  him  ; 
and  also,  that  the  affidavit  should  have  stated,  that  the  time  to  produce  witnesses,  had 
been  once  extended  by  agreement,  that  the  chancellor  might  have  taken  this  circumstance 
into  consideration,  in  deciding  upon  the  propriety  of  granting  further  time.  Fitch  v. 
Hazeltine,  2  Paige,  416. 

[b]  Contra,  Brydgea  v.  Branfill,  9  Sim.  643,  cited  ante,  358,  note  [a]. 

[cj  Underbill  v.  Van  Cortlandt,  1  Johns.  Ch.  Rep.  500;  Gouve.neur  v.  Elmendorf,  4 
Johns.  Ch.  Rep.  357;  Field  v.  Schieffelin,  7  Johns.  Ch.  Rep.  250. 

[d]  The  deposition  of  a  witness,  whose  examination  was  not  closed  until  after  publica- 
tion had  passed,  was  allowed  to  be  read  ;  he  having  been  cross-examined  by  the  oppo- 
site party,  and  no  actual  abuse  appearing ;  but  such  practice  is  irregular.  Underbill  v. 
Van  Cortlandt,  2  Johns.  Ch.  Rep.  339. 

See  further,  on  this  subject,  2  Dan.  Ch.  Prac.  568^572. 

[e]  A  party  is  not  entitled  to  copies  ofdeedsj  or  other  writings  referred  to  in  the  inter- 
rogatories of  the  opposite  party,  until  after  publication.  Exhibits  however,  ought  to  be 
sufficiently  described  in  the  interrogatories,  so  as  to  enable  the  adverse  party  to  know 
what  is  intended  to  be  proved,  and  to  put  him  on  all  due  inquiry.  Watson  v.  Renwick, 
4  Johns.  Ch.  Rep.  381  ;  Troup  v.  Haight,  6  Johns.  Ch.Rep.  335. 


389 


CHAPTER  XXXIII. 

PRIVILEGE  FROM  ARREST. 


A  PERSON  who  is  served  with  a  subpcena  ad.  test,  in  Lon- 
don, and  is  at  the  time  resident  there,  is  not  protected 
from  arrest  in  the  interval  between  the  service  of  the  sub- 
poena and  the  day  appointed  for  his  examination  ;  but  a 
witness  who  comes  to  London  in  order  to  be  examined, 
is  protected  from  arrest  during  the  whole  time  he  remains 
in  London,  bonafide,  for  the  purpose  of  giving  evidence. 
A  witness  is  not  protected  in  going  three  days  before  the 
day  appointed  by  the  examiner,  for  his  examination,  to  the 
solicitor's  office  to  look  at  the  interrogatories,  with  a  view 
to  prepare  himself  to  give  his  evidence.(l)  The  protec- 
tion extends  during  an  interval  of  adjournment  to  another 
period  of  the  same  day,  at  the  same  place.(2)  A  witness 
in  the  Court  of  Exchequer,  living  in  the  country,  and 
coming  up  to  London  to  be  examined,  and  on  other  busi- 
ness, in  the  interval  between  the  day  on  which  he  had 
been  examined  and  that  appointed  for  his  further  examina- 
tion, was  taken  by  the  Serjeant-at-Arms  on  process  out  of 
the  Court  of  Chancery.  The  Lord  Chancellor  said  the 
Court  of  Chancery  was  the  proper  court  to  apply  for  his 
release ;  the  prisoner  was  sworn  by  the  Registrar,  and 
[  *390  ]  examined  by  the  Lord  Chancellor,  *and  dis- 
charged. The  Deputy  Serjeant-at-Arms  applied  for  his 
fees,  but  was  refused,  as  the  arrest  was  improper.(S) 

Witnesses,  as  well  as  the  parties  in  a  suit,  are  protected 
by  courts  of  justice,  and  privileged  from  arrest,  during  the 
necessary  time  consumed  by  them  in  going  to  the  place 
where  their  attendance  is  required,  in  staying  there  for 
the  purpose  of  such  attendance,  and  in  returning  from  the 
place. [u]  A  reasonable  time  is  allowed  to  the  witness  for 

(1)  Gibbsv.Phillipson,al  R.  &  M.  19.  (2)  Ex  parle  Temple,  2  V.  &  B.  395. 

(3)  Ex  parte  Thomas,  19th  December,  1834. 

[a]  1  Chit.  Archb.  7th  ed.  526 ;  Gra.  Prac.  2d  ed.  129.     And  it  seems,  that  an  arrcpt 
on  an  attachment  to  compel  payment  of  costs,  is  an  arrest  within  the  meaning  of  this 

«Eng.  Chan.  Reps.  iv.  308. 
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going  and  returning  ;[&]  and,  in  making  this  allowance,  the 
Courts  are  disposed  to  be  liberal,  [c]  This  privilege  has 
been  extended  to  a  party  in  the  suit  attending  on  an  arbi- 
tration under  an  order  of  nisi  prius,[d~]  or  on  the  execution 
of  a  writ  of  inquiry,[e]  and  to  persons  attending  the  Insol- 

rule.  But  whether  an  arrest  on  an  attachment  where  the  Court  might  fine  and  impri- 
son, be  so  ;  quaere  ?  Snelling  v.  Watrous,  2  Paige,  314.  Serving  process  not  bailable, 
is  not,  however,  an  arrest  within  the  rule.  Legrand  v.  Bedinger,  4  Monroe,  539  ; 
Wheeler  v.  Bartlett,  1  Edw.  323 ;  Corlies  v.  Holmes,  20  Wend.  681 ;  Hopkins  v.  Coburn, 
1  Wend.  293. 

[b]  Ex  parte  Hall,  1  Tyl.  274 ;  Brooks  v.  Chesley,  4  Har.  &  M'H.  295 ;  Norris  v. 
Beach,  2  Johns.  Rep.  294 ;  Hurst's  ease,  4  Dall.  487  ;  Smyth  v.  Bank,  4  Dall.  329  ; 
Bours  v.  Tuckerman,  7  Johns.  538;  Ex  parte  M'Neil,  3  Mass.  288  ;  Santbrd  v.  Chase, 
3  Cowen,  381.     And  this  though  he  be  not  subpoenaed,  provided  he  be  attending  bona 
fide.     Meekins  v.  Smith,  1  H.  Bl.  626  ;  United  States  v.  Edmi,  9  Serg.  &  R.  147  ;  Norris 
v.  Beach,  2  Johns.  Rep.  294  ;  Sanford  v.  Chase,  3  Cowen,  381.     It  is  otherwise,  in  Mas- 
sachusetts.    M'Niel's  case,  6  Mass.  264. 

[c]  And  a  slight  deviation  will  not  deprive  the  party  of  this  privilege.    Pitt  v.  Coombs, 
3  Nev.  Si  Man.  212  ;  Luntley  v.  Nathaniel,  2  Dowl.  P.  C.  51.     Nor  is  a  party  bound  to 
go  the  nearest  way  home,  if  he  do  not  abuse  his  privilege,  for  the  purpose  of  going  about 
other  business  of  his  own.     Willingham  v.  Matthews,  6  Taunt.  356,  (1  Ens;.  Com.  Law 
Rep.  412 ;)  Smyth  v.  Banks,  4  Dall.  329.     As  where  a  defendant,  after  theorising  of  the 
Court,  went  with  his  attorney  and  witnesses  to  dinner  at  a  tavern,  and  was  arrested 
whilst  at  dinner  :  the  Court  held,  that  this  privilege  rcdeundo  had  not  expired,  and 
accordingly  discharged  him.    Lightfoot  v.  Cameron,  2  W.  Bl.  1113.     But  where  the 
party  unreasonably  delays  his   return,  he  is  not  protected.     As  where  a  plaintiff  came 
from  Yorkshire  to  London,  to  attend  a  meeting  before  an  arbitrator  on  the  6th  of  Jan- 
uary, which  took  place  on  the  7th,  when  it  was  objected  that  he  had  obtained  the  judge's 
order  surreptitiously,  and  that  the  opposite  party  would  apply  to  the  Court  to  set  it  aside  ; 
and  thereupon  the  arbitrator  adjourned  the  meeting  until  the  15th  of  February  to  allow 
the  motion  to  be  made  ;  and  the  party  then  went  to  his  inn  in  the  city,  and  remained 
until  the  16th  of  January,  not  having  means  sooner  to  return  to  his  home,  and  waiting 
to  see  if  any  motion  were  made  in  the  Court;  and  no  motion  having  been  made  within 
the  first  four  days  of  the  term,  he  was  proceeding  to  take  his  place  on  the  16th  to  return 
to  Yorkshire,  when  he  was  arrested  ;  it  was  held,  that  he  was  not  privileged.     Spencer 
v.  Newton,  6  Adol.  &  Ell.  623,  (33  Eng.  Com.  Law  Rep.  157 ;)  S.  C.  1  Nev.  &  Per.  818  ; 
S.  C.  6  Law  Journ.  N.  S.  119  ;  S.  C.  1  Lond.  Jurist,  52.     See  also  Ex  parte  Russell,  1 
Rose,  278.     But  where  the  party,  who  resided  at  Beckenham  in  Kent,  attended  in  Lon- 
don, and  lingered  two  hours  after  he  left  Court,  and  after  he  had  called  at  several  places 
in  Westminster,  in  a  direction  opposite  to  his  residence,  but,  when  arrested,  he  had  just 
crossed  London  bridge  in  a  direction  towards  home  ;  the  Court  said,  the  delay  might, 
for  aught  that  appeared,  have  been  devoted  to  refreshment,  and  it  was  not  sworn  by  the 
plaintiff,  on  whom  the  onus  lay,  positively,  that  the  calls,  at  which  he  was  not  present, 
might  not  have  been  before  the  party  attended  the  Court     Selby  v.  Hills,  8  Bing.  166, 
(21  Eng.  Com.  Law  Rep.  257  ;)  S.  C.  1  Moore  &  Scott,  253 ;  S.  C.  1  Dowl.  P.  C.  257. 

But  if  a  witness  be  once  lawfully  under  arrest,  as  where  he  has  been  surrendered  in 
discharge  of  his  bail,  he  cannot  claim  exemption  from  a  subsequent  arrest  unless  there 
be  some  collusion.  Davis  v.  Cummins,  3  Yeates,  388 ;  In  re  Southwell,  Jebb's  Irish 
Cr.  Cas.  Res.  164. 

This  rule  applies  also  to  a  witness  from  another  state.  Norris  v.  Beach,  2  Johns.  Rep. 
294.  And  in  such  case,  the  Court  will  discharge  the  writ,  as  well  as  the  party,  inasmuch 
as  under  such  an  arrest,  he  ought  not  to  be  subjected  to  a  judgment.  Ibid  ;  Sanford  v. 
Chase,  3  Cowen,  381 .  But  in  the  case  of  a  domestic  witness,  the  order  will  be  to  discharge 
him  from  arrest,  on  filing  common  bail.  Bours  v.  Tuckerman,  7  Johns.  538 ;  Hopkins  v. 
Coburn,  1  Wend.  293. 

[d]  Spence  v.  Stuart,  3  East,  89  ;  Arding  v.  Flower,  8  T.  R.  536  ;  Randall  v.  Gurney, 
3  B.  &  Aid.  252,  (5  Eng.  Com.  Law  Rep.  271 ;)  S.  C.  1  Chit.  Rep.  679,  (18  Eng.  Com. 
Law  Rep.  201  ;)  Ricketts  v.  Gurney,  1  Chit.  Rep.  682,  (18  Eng.  Com.  Law  Rep.  203.) 

[e]  Walters  v.  Reea,  4  Moore,  34,  (16  Eng.  Com*  Law  Rep.  360.) 
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vent  Debtors'  Court.f/]  A  bankrupt,  also,  attending  a 
meeting  of  commissioners  in  pursuance  of  a  notice,  and 
witnesses  attending  upon  summons,  are  protected  from 
arrest  at  the  suit  of  a  creditor.^]  And,  by  the  mutiny 
act,  witnesses  are  privileged  from  arrest  during  their  neces- 
sary attendance  on  courts  martial,  in  the  same  manner  as 
witnesses  attending  a  court  of  law.[A]  A  witness  is  not 
privileged  from  being  arrested  by  his  bail ;  the  bail  may 
take  him,  after  he  has  finished  his  evidence,  for  the  pur- 
pose of  surrendering  him.(l)[i]  A  party  attending  an 
arbitrator  under  an  order  of  court  to  be  examined,  is  privi- 
leged from  arrest.(2) 

A  plaintiff,  in  returning  from  attending  a  motion  against 
him,  was  arrested,  and  a  detainer  lodged  against  him  in 
another  action,  he  was  discharged  from  both,  the  Court 
examining  the  attorney  and  officer  personally,  and  not  by 
affidavit.(S)  A  solicitor  arrested  on  his  return  direct 
from  attending  his  client's  business  at  Lincoln's  Inn  Hall, 
[  *391  ]  was  *discharged.(4)  A  solicitor,  returning  on  his 
way  without  deviation,  from  attending  a  bankrupt  petition, 
being  arrested  was  discharged,  on  personal  examination 
by  the  Chancellor.  The  oath  was  administered  by  the 
Registrar.(5)[«]  If  a  person  going  to  make  an  affidavit 
before  a  Master  is  arrested,  this  court  will  discharge  him, 
but  a  Judge  will  not,  as  the  application  must  be  to  that 
court  of  which  his  arrest  is  a  contempt.(6)[6]  A  defen- 

(1)  Phill.  Evid.  4  &  5.  (2)  Moore  v.  Booth,  3  Ves.  349,  a. 

(3)  Bromley  v.  Holland,  5  Ves.  2.  (4)  Gascoyne's  case,  14  Ves.  163. 

(5)  Castle's  case,  16  Ves.  412.  (6)  List's  case,  2  V.  &  B.  373. 


[/]  Willingham  v.  Matthews,  2  Marsh.  57  ;  S.  C.  6  Taunt.  356,  (1  Eng.  Com.  Law 
Rtp.  412.) 

[g]  Sclby  v.  Hillst  8  Bing,  166,  (21  Eng,  Com.  Law  Rep.  257  ;)  S.  C.  1  Moore  &  Scott, 
253 ;  S.  C,  1  Dowl.  P.  C.  257. 

[h]  So  in  regard  to  witnesses  attending  before  referees  ;  Grover  T.  Green,  1  Caines, 
116 ;  Clark  v.  Grant,  2  Wend.  257 ;  or  before  arbitrators,  under  the  statute.  Sanford  v. 
Chase,  3  Cowen,  381. 

[t]  And  they  may  even  take  him  on  a  Sunday.  Anonymous,  6  Mod.  231 ;  Nicolls  T. 
Ingersoll,  7  Johns.  155. 

[a]  The  rules  which  are  above  stated  in  respect  to  witnesses  apply  to  parties,  and 
their  attorneys,  solicitors  and  counsel.     Graham's  Prac.  2d  ed.  129,  13U;  1  Chit.  Archb. 
7th  ed.  526—528. 

[b]  In  analogy  to  the  practice  at  law,  if  a  party  privileged  by  reason  of  his  attendance 
in  this  Court,  be  arrested  on  process  out  of  an  inferior  Court,  or  if  he  be  arrested  by 
process  out  of  this  Court  in  violation  of  the  privileges  of  other  Courts,  in  either  case,  this 
f 'curt  will  discharge  him,  on  common  bail,  unless  in  the  case  before  referred  to  of  a 
foreign  witness,  in  which  he  will  be  absolutely  discharged.     Norris  v.  Beach,  2  Johns. 
Rep.  294 ;  Bours  v.  Tuckerman,  7  Johns.  538. 

In  one  case,  however,  where  a  person  was  arrested,  whilst  attending  before  the  com- 
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dant  who  had  been  attending  a  warrant  before  the  Master, 
to  produce  papers,  and  was  arrested  on  leaving  the  Mas- 
ter's office,  was  discharged  from  the  arrest.(l) 

A  person,  although  not  attending  professionally,  is  pro- 
tected from  arrest,  if  within  the  outer  door  of  the  Court 
while  sitting.  A  person  having  been  taken  in  execution, 
upon  a  ca.  sa.,  within  the  outer  door  of  the  Vice  Chancel- 
lor's Court,  in  Lincoln's  Inn,  while  the  Court  was  sitting, 
the  Lord  Chancellor  ordered  the  officer  to  attend  with  his 
prisoner  forthwith,  and,  having  examined  the  officer,  dis- 
charged the  prisoner  immediately.  From  the  officer's 
statement,  it  appeared  that  the  prisoner,  having  observed 
him  in  Chancery  Lane,  ran  with  all  the  speed  he  possibly 
could,  and  got  within  the  outer  door  of  the  Vice  Chan- 
cellor's Court  before  he  could  overtake  him.(2)[c] 

(1)  Frankly n  v.  Colqhoun,  1  Madd.  580.          (2)  Orchard's  case,  5  Russ.  159. 

missioners  of  bankruptcy,  to  prove  a  debt,  the  Court  of  Queen's  Bench  refused  to  dis- 
charge him;  Kinder  v.  Williams,  4  T.  R.  377;  and  it  was  decided,  that  he  should,  in 
such  a  case,  have  applied  to  the  Court  of  Chancery.  See  Ex  parte  Kerney,  1  Atk.  54 ; 
List's  case,  2  V.  &  B.  373.  In  a  later  case,  however,  the  Court  of  Common  Pleas  dis- 
charged a  defendant  out  of  custody,  when  he  was  arrested  whilst  returning  from  the 
Court  of  Commissioners  of  bankrupts,  where  he  had  been  acting  as  a  petitioning  credi- 
tor. Selby  v.  Hills,  8  Bing.  166,  (21  Eng.  Com.  Law  Rep.  257  ;)  S.  C.  1  Moore  & 
Scott,  253  ;  S.  C.  1  Dowl.  P.  C.  257. 

Where  another  Court  had  refused  to  discharge  one  of  its  own  suitors  from  arrest,  on 
the  ground  of  privilege,  the  Supreme  Court  of  Pennsylvania  refused  to  relieve  on  habeas 
corpus.  Commonwealth  v.  Hambright,  4  Serg.  &  Rawle,  149. 

[c]  See  I  Chit.  Archb.  7th  ed.  532 ;  3  Bl.  Com.  289  ;  Cowen  &  Hill's  notes  to  Phill, 
Ev.  15;  Blight  v.  Fisher,  1  Pet.  C.  C.  Rep.  41. 


392 


CHAPTER  XXXIV. 

SUPPRESSION  OF  DEPOSITIONS. 

DEPOSITIONS  may  be  suppressed,  amongst  other  causes, 
on  the  ground  of  objection  to  the  commissioners  ;  for  irre- 
gularity in  executing  or  returning  the  commission ;  or  for 
irregularity  in  the  interrogatories  or  in  the  depositions 
themselves;  or  for  want  of  due  notice  to  the  opposite 
party.[a] 

If  the  interrogatories  are  leading,  the  depositions  will 
be  suppressed,  but  liberty  is  sometimes  given  to  exhibit 
new  interrogatories  to  be  settled  by  the  Master.(l)  A 
witness  cannot  give  as  his  evidence,  answers  in  writing 
prepared  before  the  examination,  and  if  the  fact  comes  to 
the  knowledge  of  the  Court,  the  depositions  will  be  sup- 
pressed without  attending  to  the  particular  circumstances 
of  the  case.  In  Shaw  v.  Lindsey,(2)  the  Lord  Chancellor 
referred  to  a  case  in  which  depositions  were  suppressed, 
on  the  ground  that  the  commissioners  employed  the  clerk 
of  one  of  the  parties  as  their  clerk.  Where  the  deposition 
was  written  down  in  the  exact  form  by  the  attorney,  before 
it  was  taken  it  was  suppressed.(S)  Mr.  Blunt,  in  his  note 
to  the  second  edition  of  Ambler's  Reports,  says,  "  Accord- 
ing to  the  note  of  the  last  case  in  Lord  Kenyon's  report, 
[  *393  ]  it  appears  *that  the  motion  was  made  on  the 
certificate  of  the  commissioner,  before  whom  the  depo- 
sitions were  taken,  stating  the  facts,  and  that  as  publi- 
cation had  not  passed,  leave  was  given  to  re-examine  the 
witness."[a] 

(1)  Lord  Arundel  v.  Pitt,  2  Amb.  585.  (2)  15  Ves.  380. 

(3)  Anon.  1  Amb.  252. 


[a]  Honore  v.  Colmesnil,  1  J.  J.  Marsh.  525. 

[a]  Depositions  taken  by  commission  were  suppressed,  it  appearing  that  the  evidence 
had  been  taken  by  the  clerk  to  the  commissioners,  and  that  the  effect  of  some  of  the 
depositions  had  been  communicated  to  the  agent  on  the  other  side.  Lennox  v.  Man- 
nings, 2  You.  &  Jerv.  483. 

A  deposition  was  rejected,  because  the  witness  refused  to  answer  a  proper  question  ; 
also  because  it  was  in  the  handwriting  of  the  complainant's  attorney.  Mosely  v. 
Mosely,  Cam.  &  Norw.  522. 

But  the  refusal  of  a  witness  to  be  cross-examined  is  no  reason  for  suppressing  his 
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The  plaintiff's  Christian  name  being  mistaken  in  the 
title  of  the  interrogatories,  the  Court  refused  to  allow  the 
depositions  to  be  read,  nor  would  they  permit  the  title  to 
be  amended,  though  most  of  the  witnesses  since  their 
examination  had  gone  to  sea  ;(1)  but  in  another  case  the 
Christian  name  of  one  of  the  defendants  having  been  mis- 
taken in  the  title  to  the  interrogatories,  and  in  the  depo- 
sitions already  taken,  an  order  was  made  for  correcting 
the  error,  but  the  Court  imposed  upon  the  party  apply- 
ing, the  terms  of  re-swearing  the  witnesses  already  ex- 
arnined.(2)[6] 

Depositions  of  witnesses  de  bene  esse  taken  exparte  and 
without  notice  of  striking  the  names  of  the  commissioners 
or  of  the  execution  of  the  commission  were  suppressed,  in 
a  case  where  the  witness  was  under  seventy  years  of  age, 
and  the  order  was  obtained  exparte  without  notice.(3) 
Depositions  taken  on  the  part  of  the  plaintiff  having  been 
suppressed,  as  against  some  of  the  defendants,  on  the 
ground  of  no  notice  until  after  publication,  upon  evidence 
that  the  omission  arose  from  a  mistake  of  the  clerk  of  the 
solicitor,  in  giving  at  the  examiner's  office  the  name  of  the 
clerk  in  court  for  others  of  the  defendants,  as  the  name  of 
the  clerk  in  court  for  all  the  defendants,  in  consequence 
of  which  the  plaintiff's  witnesses  were  produced  only  at 
the  seat  of  the  clerk  in  court  so  named,  and  upon  the 
examiner's  certificate  that  the  name  of  that  clerk  in  court 
only  was  delivered  to  him,  the  Lord  Chancellor  gave  to 
the  defendant  the  option  either  of  permitting  the  plaintiff 
to  re-examine  the  same  ^witnesses,  or  of  allowing  [  *394  ] 


(1)  White  v.  Taylor,  2  Vern.  435.  (2)  Curre  v.  Eowyer,  3  Swanst.  357. 

(3)  Loveden  v.  Milford,  4  Bro.  C.  C.  539, 

deposition ;  but  the  adverse  parly  must,  at  the  time,  enforce  such    cross-examination. 
Courtenay  v.  Hoskins,  2  Russ.  253. 

So,  where,  on  examination  the  witness  has  misbehaved,  the  depositions  may  be  sup- 
pressed. Phillips  v.  Thompson,  1  Johns.  Ch.  Rep.  140. 

[k]  A  petition  for  a  commission  to  examine  witnesses,  and  the  order  thereon,  obtained 
by  consent,  were  entitled  in  thu  original  cause  only  : — Held,  that  the  depositions  were 
wrongly  entitled,  and  the  depositions  were  suppressed.  And  also,  depositions  were  sup. 

:!,  on  the  ground  of  interrogatories  being  entitled  in  one  cause,  in  which  a  de> 
defendant  and  her  representatives  were  all  stated  to  be  defendants  together.     Pritchard 
v.  Foulkes,  2  Iteavan,  133  ;  S.  C.  4  Lond.  Jurist,  1006. 

ilso,  depositions  were  suppressed,  on  the  ground  of  being  wrongly  described,  as 
having  been  taken  under  a  commission  issuing  out  of  the  Court  of  Chancery,  and  no 
counsel's  name  being  ailixcd  to  the  interrogatories.  Campbell  v.  Dickens,  3  You.  & 
Coll.  720. 
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the  depositions  to  stand  with  liberty  for  them  to  cross- 
examine  those  witnesses  and  to  examine  others.(l)[a] 

If  a  witness  dies  after  examination,  but  before  such 
examination  is  signed  by  him,  the  depositions  cannot  be 
made  use  of.(2)[6]  Where  depositions  had  been  sup- 
pressed for  irregularity  in  the  title  of  the  interrogatories, 
and  re-examination  was  permitted,  all  the  same  witnesses 
were  ordered  to  be  examined  and  cross-examined.(3)[c] 
In  a  case  referred  to  by  the  Lord  Chancellor  in  Shaw  v. 
Lindsey,(4)  depositions  were  suppressed,  and  a  re-exami- 
nation directed,  the  deposition  being  taken  from  the  wit- 
ness, using  during  the  examination  full  minutes  in  writing, 
which  she  stated  to  have  been  originally  her  own,  put  into 
method  by  the  attorney,  and  so  copied  with  some  correc- 
tions by  herself. 

If  the  Court  be  of  opinion  that  the  depositions  ought  to 
be  suppressed,  [d]  the  order  directs  the  Master  to  expunge 
so  much  of  them  as  is  ordered  to  be  suppressed,  and 

(1)  Cholmondeley  v.  Clinton,  2  Mer.  81.          (2)  Copeland  v.  Stanton,  1  P.  W.  413. 
(3)  Perry  v.  Sylvester,  1  Jac.  83.  (4)  15  Ves.  382. 

[aj  The  depositions  must  also  be  confined  to  the  matters  in  issue ;  and  evidence  of  a 
fact  not  in  issue  cannot  be  read ;  and  such  evidence  may,  upon  motion,  before  hearing, 
be  suppressed,  or  it  may  be  rejected  at  the  hearing.  Trumbull  v.  Gibbons,  Halst.  N.  J. 
Dig.  174.  But  where  fa<:ts  are  distinctly  put  in  issue,  by  the  pleadings,  the  examiner 
cannot  reject  evidence  which  is  material  to  prove  such  facts,  on  the  ground  that  the 
matters  put  in  issue  by  the  pleadings  are  immaterial.  Therefore  the  Court,  upon  an 
application  to  expunge  such  testimony,  before  the  hearing,  will  not  decide  upon  the 
materiality  of  the  issue  upon  such  facts.  Putnam  v.  Ritchie,  6  Paige,  390  ;  Charruaud 
v.  Charruaud,  N.  Y.  Chan.  MS.  Jan.  25,  1841. 

Depositions  taken  after  the  argument  of  a  cause,  without  special  order,  were  sup- 
pressed.  Dangerfield  v.  Claiborne,  4  Hen.  &  Munf.  397. 

So,  also  as  a  general  rule  depositions  taken  after  publication  passed,  will  be  suppressed. 
But  the  deposition  of  a  witness,  whose  examination  was  not  closed  until  after  publica- 
tion had  passed,  was  allowed  to  be  read;  he  having  been  cross-examined  by  the  opposite 
party,  and  no  actual  abuse  appearing,  but  such  practice  is  irregular.  Underbill  v.  Van 
Cortlandt,  2  Johns.  Ch.  Rep.  339. 

[b]  But  if  he  die,  before  cross-examination,  the  deposition  may,  in  the  discretion  of  the 
Court  still  be  read.     Arundel  v.  Arundel,  1  Rep.  in  Ch.  90.     So,  where  a  witness  was 
examined  on  the  25th  of  November,  when  he  was  extremely  ill,  and  on  that  account  his 
cross-examination  was  postponed,  and  he  died  before  it  could  take  place,  the  Court  allowed 
the  depositions  and  cross-interrogatories  to  be  read,  and  finding  nothing,  in  the  latter, 
applying  to  any  matter  as  to  which  the  witness  had  deposed,  nor  to  his  credit,  but  only 
to  matters  which  could  be  proved  by  others,  refused  a  motion  to  suppress  the  depositions. 
O'Callaghan  v.  Murphy,  2  Sch.  &  Lefr.  158. 

[c]  A  party  is  too  kte,  to  move  to  suppress  a  deposition,  for  irregularity,  after  having 
exhibited  articles  to  discredit  the  witness.     Malone  v.  Morris,  2  Molloy,  324,  (12  Eng. 
Ch.  Rep.  476.) 

[d]  According  to  the  practice  pursued  in  NewYorJc,  by  Chancellor  Kent,  motions  to 
suppress  depositions,  although  permitted  to  be  made  before  the  hearing,  usually  resulted, 
unless  the   point  was  very  clear,  in  permitting  the  evidence  to  stand,  de  bene  esse,  and 
reserving  the  question.     1  HofF.  Ch.  Prac.  495.     And  in  Charruaud|v.  Charruaud,  supra, 
note  [o],  Chancellor  Walworth,  in  denying  a  motion  to  suppress,  did  so,  without  preju- 
dice to  the  defendant's  right  to  raise  the  objection  at  the  hearing. 
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directs  either  the  clerk  in  court,  or  the  examiner,  to  pro- 
duce the  depositions  for  that  purpose,  unless  the  deposi- 
tions are  wholly  suppressed,  in  which  case  they  are  so 
endorsed  and  remain  unopened. 


^CHAPTER  XXXV.  [  *395  ] 

RE-EXAMINATION  OF  WITNESSES. 

IN  the  case  cited,  it  is  said  where  the  examiner  is  mis- 
taken in  taking  a  deposition,  or  the  witnesses  in  making 
it,  the  Court  will  order  the  same  to  be  amended,  and  the 
witness  to  swear  it  over  again  after  publication.(l)  If 
the  mistake  originates  with  the  examiner,  this  is  so,(2)  but 
if  with  the  witness  the  Court  grants  such  an  application 
with  extreme  reluctance. [a] 

Where  a  witness  omitted  to  state  a  fact,  which  in  a 
memorandum  previous  to  his  examination  he  mentioned 
he  could  state,  the  court  refused  to  allow  him  to  be  re-ex- 
amined to  give  him  an  opportunity  of  stating  such  fact.(3) 
The  court  will  sometimes  permit  a  witnes  to  correct  his 
testimony,  as  where  he  has  mistaken  a  date,  but  will  not 
allow  a  witness  to  add  to  his  testimony.(3)  The  re-ex- 
amination of  witnesses  was  permitted  under  the  circum- 
stances.^) Liberty  was  given  to  the  plaintiff  to  re-ex- 
amine one  of  his  witnesses  to  part  of  an  interrogatory  as 
to  which  the  examiner  had  omitted  to  take  down  the 
deposition. (5) 

Before  publication  an  application  was  refused  for  liberty 
to  explain  and  correct  the  former  evidence  of  a  witness, 
^although  supported  by  his  affidavit  that  he  had  [  *396  ] 
omitted  to  state  a  material  circumstance,  and  although  it 
appeared  that  he  had  tendered  himself  to  be  re-examined 
and  to  explain  his  former  depositions  only  four  days  after 
his  examination,(6)  and  a  motion  made  to  amend  depo- 

(1)  2  Eq.  Ca.  Ab.  60.  (2)  Ingram  v.  Mitchell,  5  Ves.  296. 

(3)  Asbee  v.  Shipley,  5  Madd.  467.        (4)  Stanney  v.  Walmsley,  1  M.  &  C.  361. 

(5)  Bridge  v.  Bridge,*  6  Sirn.  352.         (6)  Lord  Abergavermy  v.  Powell,  1  Mer.  130. 

[a]  See  ante,  358,  note  [a] ;  387,  note  [a] ;  388,  note  [d]. 
4Eng.  Chan.  Reps.  is.  30G. 
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sitions  after  publication  on  the  ground  that  the  examiner 
had  not  taken  the  whole  evidence,  and  had  omitted  an 
answer  to  a  particular  interrogatory,  was  refused  upon 
the  examiner  attending  and  saying  that  the  depositions 
had  been  read  over  to  the  witness  before  they  were 
signed,(l)  but  in  Griells  v.  Gansell,(2)  the  depositions  of 
a  witness  were  permitted  to  be  amended  after  publication, 
the  witness  saying  the  examiner  had  mistaken  his  mean- 
ing, although  the  depositions  had  been  read  and  signed  ; 
and  in  another  case,  an  order  was  granted  before  publica- 
tion for  re-examining  a  witness  upon  his  affidavit  that 
before  his  examination  the  shortness  of  time  prevented  him 
from  referring  to  certain  papers,  and  that  after  his  exami- 
nation, upon  reference  to  them,  he  was  able  to  depose  to 
several  questions  to  which  in  his  examination  he  stated  he 
could  not.(3)  Upon  application  of  another  witness  in  the 
same  cause  upon  mistake,  an  order  was  made  for  his 
re-examination,  but  the  evidence  was  confined  to  that  part 
only.(4)  In  Cockerell  v.  Cholmeley,(5)  leave  was  given 
before  publication,  to  examine  a  witness  (who  had  been 
examined  and  cross-examined)  as  to  circumstances  brought 
to  his  recollection  after  his  examination  in  chief.[a] 

Evidence  that  a  witness,  upon  recollection,  declared  he 
had  sworn  in  court  what  was  not  true,  and  went  back, 
offering  to  correct  it,  but  too  late,  was  admitted  upon  an 
[  *397  ]  ^indictment  for  perjury.(G)  The  depositions  of 

(1)  Ingram  v.  Mitchell,  5  Ves.  296.      (2)  2  P.  W.  646. 

(3)  Kirk  v.  Kirk,  13  Ves.  280.  (4)  Kirk  v.  Kirk,  13  Ves.  284. 

(5)  3  Sim.  313.»  (6)  Kirk  v.  Kirk,  13  Ves.  280. 

[a]  A  witness,  who  has  been  examined  before  the  hearing,  may  be  examined  before 
the  Master,  for  the  other  side,  without  the  leave  of  the  Court.  Metford  v.  Peters,  8  Sim. 
630,  (11  Eng.  Ch.  Rep.  611.) 

But  where  it  is  desired  to  re-examine,  before  the  Master,  a  witness  who  has  been 
examined  in  the  cause,  a  party  must  obtain  an  order  upon  special  motion,  made  with 
notice,  and  the  notice  of  motion  must  state  the  names  of  the  witnesses  proposed  to  be 
examined.  Jones  v.  Thomas,  3  You.  &  Coll.  227.  Thus,  under  special  circumstances,  a 
witness  was^ordered  to  be  examined  before  the  Master,  as  to  collateral  facts  connected  with 
the  same  points  upon  which  he  had  been  examined  before  the  decree.  Barker  v.  Green- 
wood,  3  You.  &  Coll.  393.  So,  a  witness,  examined  generally  at  the  hearing,  as  to  the 
fact  of  occupancy  and  perception  of  tithable  matters,  was  ordered  to  be  examined  before 
the  Master,  as  to  the  particulars  of  the  produce  of  the  farm,  and  the  quantity  of  titha- 
ble matters  taken.  Maton  v.  Hayter,  3  You.  &  Coll.  457  ;  S.  C.  3  Lond.  Jurist,  769. 

Where  witnesses  have  been  examined  viva  voce,  in  the  Master's  Office,  it  is  irregu- 
lar afterwards  to  receive  their  affidavits  in  evidence.  Hopkinson  v.  Roe,  1  Beavan, 
182. 

A  witness,  who  had  been  already  examined,  may,  nevertheless,  prove  an  exhibit  at 
the  hearing.  Ncep  v.  Abbot,  1  C.  P.  Coop.  191  ;  S.  C.  1  Lond.  Juiist,  bTO. 

a  Eng.  Chan.  Reps.  v.  136. 
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a  witness  being  too  general,  he  was  directed  to  be  exam- 
ined upon  interrogatories  before  a  Master.(l) 

A  bill  having  been  dismissed  in  consequence  of  a  will 
not  having  been  proved,  on  a  petition  of  rehearing,  the 
same  was  allowed  to  be  proved,  the  mistake  having  arisen 
from  the  inadvertence  of  counsel,  and  the  will  not  being 
the  subject  of  dispute  in  the  cause.(2)  A  plaintiff  having 
by  mistake  omitted  to  file  a  replication  before  he  exam- 
ined his  witnesses,  leave  was  given  to  him,  notwithstand- 
ing publication  had  passed,  to  re-examine  his  witnesses 
on  the  interrogatories  already  filed,  but  not  to  examine 
any  new  witnesses.(3) 

(1)  Bishop  v.  Church,  2  Ves.  106. 

(-2)  Hood  v.  Pimnv  4  Sim.  101.  (3)  Healy  v.  Jaggar,b  3  Sim.  494. 

>Eng.  Chan.  Reps.  vi.  52.  bEng.  Chan.  Reps.  Y.  21 6, 
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CHAPTER  XXXVI. 

EXAMINATION  TO  THE  COMPETENCY  AND  TO  THE  CREDIT  OF  A 

WITNESS. 

BY  Lord  Bacon's  72d  Ordinance,  no  examination  is  to 
be  had  of  the  credit"  of  any  witness  but  by  special  order,[a] 
which  is  sparingly  to  be  granted.(l)  By  Lord  Claren- 
don's Order,  the  examiner  is  not  to  examine  any  witnesses 
to  invalidate  the  credit  of  any  other  witnesses,  but  by  spe- 
cial order  of  the  Court,  which  is  sparingly  to  be  granted, 
and  upon  exceptions  first  put  into  writing,  and  filed  with 
the  e^aminer.(2)  An  order  to  examine  to  the  credit  of  a 
witness  may  be  obtained  before  publication  has  passed.(3) 
And  there  is  no  precise  time  beyond  which  witnesses  can- 
not be  discredited.(4)  Five  months  after  publication,  and 
when  the  cause  was  within  about  a  week  of  being  heard, 
an  order  was  made  for  the  defendant  to  be  at  liberty  to 
examine  witnesses  by  general  interrogatories  as  to  the 
credit  of  A.  B.,  and  as  to  such  particular  facts  only  as 
are  not  material  to  what  is  in  issue  in  the  cause,  and  to 
take  out  a  commission  to  examine  witnesses  for  that  pur- 
pose.(5)[6] 

The  examination  of  witnesses  as  to  credibility,  whether 
before  or  after  publication,  can  only  be  upon  special  appli- 
cation, therefore  evidence  taken  to  that  point  upon  the 
[  *399  ]  ^examination  in  chief  was  suppressed  as  imperti- 
nent.(6)  The  order  for  leave  to  examine  witnesses  in 

(1)  Beam.Ord.  32.  (2)  Beam.  Ord.  187. 

(3)  2  Eq.  Ca.  Ab.  397.  (4)  Pigott  v.  Croxhall,  1  S.  &  S.  467. 

(5)  White  v.  Fussell,  19  Ves.  127.  (6)  Mill  v.  Mill,  12  Ves.  406. 

[a]  See  1  Hoff.  Ch.  Prac.  489.    Upon  such  examination,  the  rule  of  evidence,  as  to 
impeaching  the  credit  of  witnesses,  is  the  same  in  equity  as  at  law.    The  inquiry  must 
be  general,  as  to  the  general  character  of  the  witness,  for  veracity.     But,  it  seems,  that 
on  a  special  application  to  the  Court,  the  inquiry  may  be  allowed  to  go  beyond  the  gen- 
eral credit,  as  to  particular  facts  affecting  his  character,  provided  those  facts  are  not  mate- 
rial to  the  matter  in  issue  between  the  parties.     Troup  v.  Sherwood,  3  Johns.  Ch.  Rep. 
558. 

If  the  witness  be  impeached,  evidence  of  his  general  good  character  is  admissible. 
Richmond  v.  Richmond,  10  Yerg.  343. 

[b]  This  proceeding  may,  ordinarily,  be  taken,  after  publication  and  before  hearing, 
but  the  interrogatories  must  be  so  shaped,  as  to  prevent  the  party,  under  colour  of  an 
examination  as  to  credit,  from  procuring  testimony  to  overcome  that  already  taken  and 
published  in  the  cause.    Gass  v.  Stimson,  2  Sumner,  605 ;  Wood  v.  Mann,  2  Sumuer, 
316;  but  see,  Richmond  v.  Richmond,  10  Yerg.  343. 
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support  of  articles  exhibited  to  discredit  a  witness  is  made 
upon  notice,  and  on  the  Six  Clerk's  or  Examiner's  certifi- 
cate, that  the  party  has  filed  articles  to  discredit  the  testi- 
mony of  the  witness,  and  does  not  require  to  be  supported 
by  affidavit.(l)[a]  In  a  town  cause  the  articles  impeach- 
ing the  credibility  of  witnesses  are  filed  with  the  Examiner, 
in  a  country  cause  with  one  of  the  Six  Clerks. 

After  publication  has  passed,  the  party  may  exhibit 
articles  to  discredit  a  witness  who  has  been  cross-exam- 
ined, by  proving  that  he  is  not  to  be  believed  upon  his  oath ; 
but  he  can  only  exhibit  interrogatories  to  such  particu- 
lar facts  as  are  not  material  to  what  is  in  issue  in  the 
cause  ;(2)  and  is  limited  to  the  general  question  whether 
the  witness  is  to  be  believed  upon  his  oath.(3)[6]  In 
Wood  v.  Hamilton,(4)  the  order  was,  that  the  plaintiff  be 
at  liberty  to  take  out  a  commission  directed  to  the  com- 
missioners in  the  former  commission,  and  that  the  plaintiff 
be  at  liberty  to  examine  witnesses  thereon  by  general 
interrogatories  as  to  credit,  and  as  to  such  particular  facts 
*only,  as  are  not  material  to  what  is  at  issue  in  [  *400  ] 
the  cause.  The  motion  was  made  after  publication  and 
cross-examination. 

The  Court  will  not  allow  articles  to  be  exhibited  against 
the  competency  of  a  witness  after  publication,  but  if  the 
incompetency  came  to  the  knowledge  of  the  party  after 
publication,  he  may  apply  by  motion  to  examine  to  that 
matter.(5)  After  the  examination  of  witnesses,  but  before 
publication,  the  defendant  was  under  the  circumstances 
allowed  to  have  a  commission  to  examine  witnesses  as  to 
the  fact  whether  the  witnesses  examined  by  the  plaintiff 
were  not  interested  in  the  suit.(6)  In  equity  an  objection 
to  the  competency  of  a  witness  is  not  waived  by  cross- 
examining  him.(7) 

(1)  Walmorc  v.  Dickenson,  2  V.  &  B.267. 

(2)  Purcell  v.  Macnamara,  8  Ves.  324. 

(3)  Anon.  3  V.  &  B.  93.    Carlos  v.  Brook,  10  Ves.  49. 

(4)  9  Ves.  146.  (5)  Callaghan  v.  Rochford,  3  Atk.  643. 

(6)  Vaughan  v.  Worrell,  2  Madd.  322. 

(7)  Harrison  v.  Courtould,*  1  R.  &  M.  428. 


[a]  Roe  r.  Ashford,!  Hogan,  127. 

[b]  In  answer  to  the  impeachment,  a  witness,  called  to  sustain  the  character  of  the 
impeached  witness,  testifying  that  he  has  known  him  for  a  number  of  years,  and  knows 
his  associates,  and  has  never  heard  his  veracity  questioned,  will  be  allowed  to  be  asked 
whether  he  would  believe  him  on  his  oath.    The  People  v.  Davis,  21  Wend.  309. 

aEng.  Chan.  Reps.  iv.  499, 
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On  objection  to  competency,  the  evidence  is  never  read ; 
if  to  credit  only,  the  evidence  is  read,  and  left  to  the  consi- 
deration of  the  Court.(l) 

(1)  Dixon  v.  Parker,  2  Ves.  220. 


[  *401  ]  ^CHAPTER  XXXVII. 

SETTING  DOWN  THE  CAUSE. 

THE  plaintiff  is  at  liberty  to  set  down  his  cause  upon 
bill  and  answer ;  but  if  he  replies  to  the  answer,  he  cannot 
set  down  the  cause  until  publication  has  duly  passed.  By 
the  passing  of  publication,  in  the  sense  here  used,  is  only 
intended,  that  publication  must  have  passed  either  by  rule 
or  by  consent ;  and  if  it  has  been  subsequently  enlarged, 
it  is  no  bar  to  the  cause  being  set  down,  or  to  the  Six  Clerk 
giving  a  certificate  of  the  regularity  of  the  pleadings,  and 
of  publication  having  duly  passed. 

The  plaintiff  is  bound  to  set  down  his  cause  for  hear- 
ing  in  the  term  succeeding  that  in  which  he  was  compelled 
to  enter  his  rules,  that  is,  the  third  term  after  the  order 
for  the  commission.  To  comply  with  this  order,  it  is  not 
sufficient  merely  to  set  down  the  cause,  but  the  subpoena 
to  hear  judgment  must  be  returnable  and  served  in  such 
third  term.  Where  publication  stands  enlarged,  pursuant 
to  the  16th  or  17th  N.  O.,  it  is  without  prejudice  to  the 
plaintiff's  right  to  set  down  his  cause.(l) 
[  *402  ]  *In  order  to  set  down  a  cause,  the  plaintiff 
obtains  the  Six  Clerk's  certificate  that  the  pleadings  in  the 
cause  have  been  regularly  filed,  and  publication  duly 
passed  ;  or  if  it  is  proposed  to  set  down  the  cause  on  bill 
and  answer,  that  the  bill  and  answer  are  regularly  filed. (2) 
This  certificate  will  not  be  granted  unless  all  the  defend- 
ants within  the  jurisdiction  have  answered.  The  certifi- 

(1)  17  N.  O. 

(2)  By  Lord  Coventry's  llth  Order,  1635,  a  party  desirous  of  setting-  down  his  cause 
was  to  attend  the  Six  Clerk,  that  is,  attorney  in  the  cause,  at  least  six  days  before  the  end 
of  the  term,  that  the  Six  Clerk  might  inform  the  Lord  Keeper,  or  Master  of  the  Rolls,  at 
the  time  of  setting1  down  the  cause>  of  the  long  or  short  dependence  thereof,  in  court,  &c. 
&c.  Beam.  Ord.  75. 
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cate  is  taken  to  the  senior  clerk  of  the  registrar  of  that 
court,  where  it  is  proposed  to  be  heard,  and  by  him  entered 
in  a  book  kept  for  the  purpose,  whereupon  he  gives  a 
note  of  the  day  on  which  the  cause  is  fixed  for  hearing, 
which  may  be  either  in  term  time  or  vacation.(l)  The 
Registrar  does  not  give  the  note  without  the  Six  Clerk's 
certificate.(2) 

A  cause  having  been  set  down,  and  a  subpoena  to  hear 
judgment  issued  before  publication  had  passed,  the  sub- 
poena was  ordered  to  be  quashed  and  the  cause  to  be 
struck  out  of  the  paper.(3)[a]  Where  any  cause,  which  is 
set  down  to  be  heard,  either  in  the  Court  of  the  Lord 
Chancellor,  or  in  the  Court  of  the  Master  of  the  Rolls,  is 
afterwards  set  down  to  be  heard  in  the  other  of  the  said 
two  courts,  there  the  solicitor  for  the  plaintiff  is  to  certify 
the  fact  to  the  Registrar  of  the  Court  where  the  cause  was 
first  set  down,  who  is  to  cause  an  entry  thereof  to  be 
made  in  his  book  of  causes,  opposite  to  the  name  of  such 
cause ;  and  the  solicitor  for  the  plaintiff  is  allowed  a  fee 
of  6s.  3d.  for  so  certifying  the  fact,  if  he  shall  certify  the 
same  within  eight  days  after  the  said  cause  is  so  set  down 
a  second  time.(4)  Where  any  cause  becomes  abated, 
or  is  compromised  after  *the  same  is  set  down  to  [  *403  ] 
be  heard  in  either  of  the  said  two  courts,  the  solicitor  for 
the  plaintiff  is  also  to  certify  the  fact  as  the  case  may  be, 
to  the  Registrar  of  the  Court  where  the  cause  is  so  set 
down,  who  is  in  like  manner  to  cause  an  entry  thereof  to 
be  made  in  his  cause  book,  and  the  solicitor  for  the  plain- 
tiff is  to  be  allowed  the  same  fee  of  6s.  Sd.  for  such  cer- 
tificate, if  he  certify  the  fact  as  soon  as  the  same  shall 
come  to  his  knowledge.(5) 

If  a  suit  abates  after  it  has  been  set  down,  and  no 
answer  is  required  to  the  bill  ofrevivor,  the  service  of  the 
order  to  revive  is  sufficient,  and  it  is  not  necessary, 
either  that  the  original  cause  should  be  re-set  down  or 
that  the  revived  suit  should  be  brought  to  a  hearing,  and 
no  new  subpoena  to  hear  judgment  is  required.  If  the 

(1)  82  N.  O.  (2)  Beam.  Ord.  46. 

(3)  Ellis  v.  King,  4  Madd.  126.  (4)  38  N.  O.  (5)  39  N.  O. 

[a]  A  cause  cannot  be  heard  as  to  any  of  the  defendants,  until  it  is  in  readiness  for 
hearing  as  to  all.    Vermillyea  v.  Odell,  4  Paige,  121. 

VOL.  i.  32 
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suit  abates  partially,  as  by  the  death  of  one  of  many 
defendants,  and  fresh  parties  are  brought  before  the  Court, 
such  parties  must  be  served  with  a  subpoena  to  hear  judg- 
ment, but  the  other  defendants  need  not.  If  the  abate- 
ment is  general,  and  answers  are  required  to  the  bill  of 
revivor,  the  revived  suit  must  be  set  down  for  hearing, 
and  a  subpoena  to  hear  judgment  served  in  that  cause ; 
but  it  is  not  necessary  to  serve  fresh  subpoenas  to  hear 
judgment  in  the  original  suit.(l)[a]  The  cases  as  reported 
do  not  bear  out  my  propositions,  which,  however,  are  cor- 
rect, and  I  think  will  be  found  to  agree  with  the  spirit  of 
the  cases. 

The  clerks  in  court,  through  the  medium  of  the  Six 
Clerks,  have  the  privilege  of  setting  down  a  certain  num- 
ber of  causes  at  the  third  seal  after  each  term,  so  that 
the  solicitor,  when  he  instructs  his  clerk  in  court  to  enter 
rules  for  him,  may  also  direct  him  to  set  down  the  cause. 

A  cause  cannot  be  set  down  (unless  by  consent)  in  the 
[  *404  ]  *same  term  in  which  a  rule  to  pass  publication  is 
given,(2)  which  decision  appears  founded  on  Order  of  9th 
of  July,  1725.(3)  But  a  cause  might  be  regularly  set 
down,  without  consent,  in  the  vacation  after  the  term  in 
which  publication  passed,  to  come  on  for  hearing  in  the 
ensuing  term.(4) 

(1)  See  Bray  v.  Woodran,  6  Madd.  72,  and  see  Cockburn  v.  Raphael,6  4  Sim.  18. 

(2)  Lord  v.  Genslin,  5  Madd.  83.  (3)  Beam.  Ord.  335,  and  319. 
(4)  Partridge  v.  Cann,t>  1  S.  &  S.  466. 

[a]  Where  a  person,  claiming  to  be  devisee  of  a  deceased  complainant  who  had  filed 
a  bill  to  redeem,  obtained,  on  an  ex  parte  motion,  an  order  to  revive  the  suit  in  he  ~ 
favour,  it  was  held,  that  the  defendant  might,  at  the  hearing,  object  that  the  suit  was  not 
legally  revived.  Douglass  v.  Sherman,  2  Paige,  358. 

Where  one  of  several  complainants  dies  before  hearing,  the  defendant,  if  he  wish  to 
terminate  the  suit,  as  to  them,  must  either  proceed  to  revive,  or  take  some  other  step  on 
his  part  to  preclude  their  right,  or  wait  until  it  is  terminated  by  lapse  of  time.  Proba- 
bly, he  may,  on  a  proper  application,  be  entitled  to  an  order  requiring  the  alleged  heir  at 
law  to  proceed  within  a  limited  time,  if  so  advised,  or  be  precluded.  Ibid. ;  Pells  v.  Coon, 
1  Hopk.  450. 

If  the  defendants,  who  had  answered  before  the  complainant's  death,  appear  to  an 
order  for  reviving  the  suit  in  the  names  of  his  heirs,  and  so  proceed  to  a  hearing,  it  will 
do  for  a  revivor  as  to  them  ;  but  as  to  defendants  who  do  not  appear,  such  an  attempt 
to  revive  will  not  be  effectual.  Roberta's  Heirs  v.  Elliott's  Heirs,  3  Monroe,  399. 

»Eng,  Chan.  Reps,  vi,  10.  »>Eng.  chan-  RePs-  »•  238' 
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CHAPTER  XXXVIII. 

SETTING  DOWN  THE  CAUSE  AT  THE  REQUEST  OF  THE 
DEFENDANT. 

BY  one  of  the  General  Orders,  it  is  provided,  That  after 
the  examination  of  witnesses  in  any  cause,  either  by  com- 
mission or  in  the  Examiner's  Office,  no  cause  shall  be  set 
down  to  be  heard  the  same  term  wherein  publication  doth 
pass,  and  in  case  the  plaintiff  doth  not  think  fit  to  set 
down  the  cause  for  hearing  the  term  after  publication 
hath  passed,  then  the  defendant  after  that  term,  (if  he 
think  fit)  may  set  down  the  cause  to  be  heard  ad  requisi- 
tionem  defendentis,(l)  unless  upon  application  to  the  Court, 
it  shall  appear,  upon  affidavit,  that  it  will  be  to  the  par- 
ticular prejudice  of  any  party  to  wait  for  publication. (2) 
In  injunction  cases,  the  defendant  was  at  liberty  to  apply 
to  set  down  the  cause  ad  requisitionem  defendentis  the  term 
next  after  publication  passed.(3). 

*After  a  subpoena  to  rejoin  had  been  served,  the  [  *405  ] 
defendant  could  not,  under  the  old  practice,  as  has  been 
before  observed,  move  to  dismiss  the  bill  for  want  of  pros- 
ecution; and  his  only  mode  of  getting  the  suit  disposed 
of  was,  by  urging  on  the  suit  to  a  hearing.  To  effect 
this,  he  was  entitled,  after  waiting  one  clear  term  after 
the  subpoena  to  rejoin  had  been  served,  to  enter  a  rule  to 
produce ;  after  waiting  another  clear  term,  he  was  enti- 
tled to  enter  the  rule  to  pass  publication,  and  after  waiting 
a  further  clear  term,  to  set  down  the  cause :  thus,  if  the 
subpoena  to  rejoin  was  served  in  Hilary  term,  1820,  he 
was  entitled  to  enter  the  rule  to  produce  in  the  following 
Trinity  term,  and  the  rule  to  pass  publication  in  Hilary 
term,  1821  ;  and  to  set  down  his  cause  for  hearing  in  Trin- 
ity term,  1821. 

The  defendant,  in  proceeding  to  bring  the  cause  to  a 
determination,  procures  a  certificate  and  sets  the  cause 
down  "  at  the  request  of  the  defendant,"  and  takes  out  a 

(1)  Beam.  Ord.  319.  (2)  Beam.  Ord.  334. 

(3)  Beam.  Ord.  334,  and  337. 
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subpoena  to  hear  judgment  in  the  usual  way.  The 
defendant  only  serves  this  subpoena  on  the  plaintiff 's  clerk 
in  court.(l)  If,  on  the  cause  being  called  on,  the  plain- 
tiff does  not  appear,  upon  an  affidavit  of  service  of  the 
subpoena,  the  bill  is  dismissed  with  costs  as  against  the 
defendant  setting  down  the  cause,  but  no  decree  can  be 
pronounced. 

The  General  Orders  of  1828  were  intended  to  remedy 
this  dilatory  mode  of  proceeding,  but  it  has  been  decided 
that  under  certain  circumstances  the  defendant  must  still 
proceed  under  the  old  practice  by  setting  down  the  cause, 

(1)  Clark  v.  Dunn,  5  Madd.  474. 
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CHAPTER  XXXIX. 

SUBPCENA  TO  HEAR  JUDGMENT. 

THE  plaintiff  must  serve  a  subpoena  to  hear  judgment 
returnable  at  the  latest  in  the  term  succeeding  that  in 
which  he  is  bound  to  enter  the  rules. 

A  subpoena  to  hear  judgment  is  prepared  by  the  solicitor 
in  the  form  prescribed  by  the  General  Orders  of  1833,  and 
and  is  taken  by  him  to  the  Subpoena  Office  to  be  sealed. 
The  subpoena  states  before  which  of  the  equity  judges  the 
cause  is  set  down  for  hearing.  The  solicitor  at  the  time 
of  presenting  the  subpoena  to  be  sealed,  leaves  a  precipe 
prepared  according  to  the  general  orders,(l)  and  also 
the  note  given  him  by  the  Registrar  fixing  the  day  of 
hearing.(2) 

The  return  day  of  the  subpoena,  is  the  day  fixed  in  the 
Registrar's  note  for  the  hearing,  and  may  either  be  in  term 
time  or  vacation.(3) 

A  subpoena  may  contain  the  names  of  three  defendants. 
A  subpoena  to  hear  judgment  may  be  served  on  the  clerk 
in  court.(4)  The  service  need  not  be  personal,  but  is  good 
if  served  on  the  clerk  or  agent  of  the  clerk  in  court  at  his  seat 
*at  the  Six  Clerks'  Office.  The  service  is  effected  [  *407  ] 
by  delivering  as  many  copies  of  the  subpoenas,  and  of  the 
endorsement  thereon,  as  there  are  defendants  for  whom 
the  clerk  in  court  appears,  at  the  same  time  producing  the 
original  writ.  The  subpoena  must  be  served  fourteen 
clear  days  exclusive  of  the  day  of  service  and  that  fixed 
for  the  hearing  in  a  country,(5)  and  ten  days  in  a  town 
cause,  before  the  day  fixed  in  the  subpoena  "  to  hear  judg- 
ment," or  according  to  the  new  form  of  the  subpoena  "  to 
receive,  and  abide  by  such  judgment  and  decree  as  shall 
then  and  there  be  made  and  pronounced." 

Though  the  cause  is  set  down   under  a  peremptory 

(1)  See  2  vol.  489. 

(2)  The  clerk  is  not  to  make  out  the  subpoena  to  hear  judgment  without  the  Regis, 
trar's  note  of  the  day  appointed  for  the  hearing  thereof.     Beam.  Ord.  4G. 

(3)  82  N.  O.  (4)  20  N.  O. 
(5)  Beam.  Ord.  170. 

32* 


407  SUBPffiNA  TO  HEAR  JUDGMENT. 

undertaking,  yet  the  service  of  the  subpoena  to  hear  judg- 
ment is  necessary.(l) 

An  undertaking  of  the  solicitor  to  appear  on  hearing  is 
not  sufficient  if  default  is  made,  but  the  Court  said,  on 
application,  they  would  make  the  solicitor  pay  the  costs 
of  default.(2)  Irregularity  in  the  subpoena  to  hear  judg- 
ment in  the  manner  of  spelling  the  defendant's  name,  is 
waived  by  the  party  so  served  appearing  on  a  motion  to 
advance  the  cause,  and  not  then  taking  the  objection,  and 
the  Court  refused  to  set  aside  a  decree  made  on  default 
of  the  defendant's  appearance  at  the  hearing,  on  the 
ground  of  such  mistake  in  the  subpoena  to  hear  judgment.(3) 
A  decree  by  default  made  upon  service  of  subpoena,  not 
regularly  made  out,  was  discharged  on  motion. (4) 

When  causes  come  to  a  hearing  in  court,  no  decree 
bindeth  any  person  who  was  not  served  with  process  ad 
audiendum  judicium  according  to  the  course  of  the  Court, 
or  did  appear  in  person,  in  court,(5)  (by  counsel  is 
sufficient.) 

[  *408  ]  ^Before  the  recent  General  Orders,  if  a  plaintiff 
was  unable  to  serve  the  defendant  with  a  subpoena  to  hear 
judgment,  upon  a  fit  case  being  made  out,  an  order  was 
made  that  service  on  his  attorney  or  clerk  in  court  should 
be  deemed  good  service  on  the  defendant. 

Immediately  the  subpoena  to  hear  judgment  is  served, 
the  parties  are  entitled  to  make  briefs  of  the  pleadings  and 
depositions,  with  which  they  furnish  their  counsel  in  suffi- 
cient time  to  enable  them  to  make  themselves  masters  of 
the  cause  before  the  hearing.  The  affidavit  that  the 
defendant  has  been  served  with  this  subpoena,  is  made  by 
the  clerk  or  agent  of  the  clerk  in  court  on  whom  the  sub- 
poena was  served.  It  is  advisable  for  both  the  plaintiff 
and  defendant  to  be  provided  with  an  affidavit  of  the 
service  of  the  subpcea ;  for  the  plaintiff,  because  the  pro- 
duction of  such  affidavit  entitles  him  to  a  decree  nisi 
against  a  defendant  making  a  default,  whereas,  if  unpro- 
vided with  such  affidavit  his  cause  would  be  struck  out ; 
for  the  defendant,  because  if  the  plaintiff  does  not  appear, 
the  production  of  the  affidavit  entities  him  to  have  the  bill 
dismissed  as  against  the  defendant  with  costs. 

(1)  Dixon  v.  Shum,  18  Ves.  520. 

(2)  Ellis  v.  King,  5  Madd.  21.    Cook  v.  Broomhead,  16  Ves.  134. 

(3)  Carvick  v.  Young,  Jac.  542.  (4)  Powell  v.  Martin,  U.  &  W.  292. 
(5)  Beam.  Ord.  7. 
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HEARING  THE  CAUSE. 

IN  preparing  a  brief  for  the  hearing,  the  title  of  the  cause 
is  written  in  half  margin  on  the  top  of  the  right  hand  side 
of  the  paper.  The  rest  of  the  brief  in  whole  margin, 
excepting  the  prayer  of  the  bill  which  is  written  in  half 
margin.  The  introduction  and  words  of  course,  and  the 
interrogating  part  of  the  bill  are  omitted  ;  the  whole  of  the 
answer  is  copied  (except  the  formal  words  and  the  sche- 
dules.) The  depositions  are  copied  without  the  interro- 
gatories in  half  margin  on  the  left-hand  side  of  the  brief, 
leaving  the  right  side  for  the  names  of  the  witnesses  ;  and 
if  they  are  numerous,  it  is  convenient  to  index  them  at  the 
beginning  of  the  brief. 

The  defendant,  in  preparing  his  brief,  only  copies  the 
bill  and  his  own  answer,  and  his  own  and  the  plaintiff's 
depositions,  as  he  can  neither  read  the  answers,  nor  the 
evidence  of  co-defendants.  In  addition  to  the  copy  of  the 
pleadings,  it  is  customary  for  the  solicitor  to  prepare 
observations  directing  the  attention  of  counsel  to  the  lead- 
ing points  in  the  case. 

In  causes  of  importance,  it  is  usual  to  have  a  consulta- 
tion with  counsel,  before  the  cause  comes  on  for  hearing ; 
for  this  purpose  the  solicitor  attends  upon  the  clerk  of  the 
senior  counsel,  who  appoints  a  day  and  hour  which  is 
endorsed  *on  the  brief  of  the  junior  counsel,  and  [  *410  ] 
at  the  time  fixed,  the  senior  and  junior  counsel,  and  the 
solicitor,  attend  the  consultation.  In  term  time,  the  con- 
sultation is  usually  held  at  the  coffee-house  near  West- 
minster Hall,  and  in  the  vacation  at  the  chambers  of  the 
senior  counsel.  It  is  desirable,  where  the  nature  of  the 
case  requires  a  consultation,  that  the  rule  at  law,  allowing 
the  costs  of  consultations  between  party  and  party,  should 
be  followed  in  this  Court. 

The  plaintiff's  solicitor  should  be  careful  before  the 
cause  comes  on  for  hearing  to  leave  with  the  secretary  of 
the  Judge  before  whom  the  cause  is  to  be  heard,  a  copy 
on  unruled  brief,  of  the  title  of  the  cause,  and  of  the  prayer 
of  the  bill. 
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Twelve  causes  are  now  usually  put  into  the  prayer  or 
list  for  each  day  appointed  for  hearing  causes.  It  appears, 
in  1636,  only  four  causes  were  appointed  for  each  day, 
and  that  causes  having  got  into  arrear  on  account  of  the 
plague,  Lord  Coventry  "doth  purpose,  (God  willing,) 
though  it  may  prove  the  more  labour  and  trouble  unto  his 
lordship,  to  hear  six  causes."(l) 

This  court  will  not  grant  a  private  hearing,  except  by 
the  consent  of  both  parties.(2)  The  defendant  has  no 
right  to  object  to  a  cause  being  heard  at  any  time  after  it 
has  been  set  down  for  a  hearing,  it  being  in  the  discretion 
of  the  Court  to  direct  a  cause  to  be  advanced  upon  a  suf- 
ficient allegation.(3)  A  plaintiff  cannot  put  off  the  cause 
for  defect  of  parties,  without  consent  or  a  special  ground, 
as  that  he  was  not  aware  of  the  existence  of  such 
parties.(4) 

Where  the  subject  of  a  suit  has  been  disposed  of  out 
of  court,  the  Court  will  not  hear  the  cause  merely  for  the 
[  *41 1  ]  ^purpose  of  disposing  of  the  costs.(5)[a]  A  party 
is  bound  by  the  consent  of  his  counsel  given  in  court, 
though  such  counsel  had  no  instructions  to  consent,  if  he 
was  at  the  time  apprised  of  all  those  facts,  of  which  the 
knowledge  was  essential  to  the  proper  exercise  of  his  dis- 
cretion, but  the  party  will  be  relieved  from  an  order  made 
by  such  consent,  if  the  counsel  give  that  consent  in  igno- 
rance of  material  circurnstances.(6)[7>] 

(1)  Beam.  Ord.  90.  (2)  Re  Lord  Portsmouth,  Coop.  106. 

(3)  Hoyle  v.  Livesey,  1  Mer.  381.  (4)  Jnnes  v.  Jackson,  16  Ves.  356. 

(5)  Roberts  v.  RobeVts,*  1  S.  &  S.  39.      (6)  Furnival  v.  Bogle,b  4  Russ.  142. 

[a]  Gibson  v.  Lord  Cranley,  Mad.  &  Geld.  365 ;  Eastburn  v.  Downes,  2  Johns.  Ch, 
Rep.  317 ;  Stewart  v.  Ellice,  2  Paige,  604. 

And  where  a  final  decree  is  silent  as  to  costs,  they  are  lost,  and  cannot  afterwards  be 
ordered  to  be  paid,  unless,  on  a  rehearing,  the  decree  be  opened  for  that  purpose.  Travis 
v.  Waters,  I  Johns.  Ch.  Rep.  85 ;  S.  C.,  on  appeal,  12  Johns.  500. 

[b]  Downing  v.  Cage,  I  Eq.  Abr.  165 ;  Bernal  v.  Donegal,  3  Dow's  P.  C.  146  ;  Wash- 
ington  Ins.  Co.  v.  Slee,  N.  Y.  Chan,  cited  1   Hoff.  Ch.  Prac.  27 ;  Corning  v.  Cooper,  7 
Paige,  587.     Where,  upon  the  hearing  of  a  cause,  the  counsel  for  the  defendants  aban- 
doned the  defence,  after  hearing  the  opening  argument  in  behalf  of  the  complainants, 
the  Court  refused  to  grant  a  rehearing,  upon  the  ordinary  certificate  of  counsel.     To 
obtain  a  rehearing,  under  such  circumstances,  the  defendants  will  be  required  to  show  a 
violation  of  duly  on  the  part  of  their  counselor  that  he  had  clearly  mistaken  the  law  or 
the  facts.     Decarters  v.  La  Farge,  1  Paige,  574. 

The  Court  has  power,  even  aftor  enrolment,  to  open  a  regular  decree,  obtained  by 
default,  and  to  discharge  the  enrolment,  for  the  purpose  of  giving  the  defendant  an  oppor- 
tunity to  make  a  defence  on  the  merits,  where  he  has  been  deprived  of  such  defence, 
either  by  mistake  or  accident,  or  by  the  negligence  of  his  solicitor.  Millspaugh  v. 
M'Bride,  7  Paige,  509.  See  1  Hoff.  Ch.  Prac.  561. 

»Eng.  Chan.  Reps.  i.  20.  bEng.  Chan.  Reps.  iii.  603. 
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An  objection  may  be  taken  at  the  hearing  for  want  of 
parties.(l)  But  the  Court  will  not  dismiss  a  bill  on  this 
ground,  as  was  attempted  by  Sir  Joseph  Jekyll,  but  will 
allow  the  cause  to  stand  over  with  liberty  to  amend. (2)[c] 
The  plaintiff  usually  is  ordered  to  pay  the  defendant  the 
costs  of  the  day ;  but  if  the  defendant  has  not  raised  the 
objection  of  want  of  parties,  by  his  answer,  the  present 
practice  appears  not  to  allow  him  such  costs.(3)[d]  When 
a  cause  which  stands  for  hearing  is  called  on  to  be  heard, 
but  cannot  be  decided  by  reason  of  a  want  of  parties,  or 
other  defect  on  the  part  of  the  plaintiff,  and  is  therefore 
struck  out  of  the  paper,  if  the  same  cause  is  again  set 
down,  the  defendant  or  defendants  is  to  be  allowed  the 
taxed  costs  occasioned  by  the  first  setting  down,  although 
he  or  they  do  not  obtain  the  costs  of  the  suit.(4) 

Where  a  cause,  being  in  the  paper  for  hearing,  is  order- 
ed to  be  adjourned  upon  payment  of  the  costs  of  the  day, 
there  the  party  to  pay  the  same,  whether  before  the  Lord 
High  Chancellor,  the  Master  of  the  Rolls,  or  the  Vice 
Chancellor,  is  to  pay  the  sum  of  101.  unless  the  Court  shall 
make  other  order  to  the  contrary.(5) 

*  Whenever,  upon  the  hearing  of  any  cause  or  [  *412  ] 
other  matter,  it  shall  appear  that  the  same  cannot  conve- 
niently proceed,  by  reason  of  the  solicitor  for  any  party 
having  neglected  to  attend  personally,  pr  by  some  proper 
person  on  his  behalf,  or  having  omitted  to  deliver  any  paper 
necessary  for  the  use  of  the  Court,  and  which  according 
to  its  practice  ought  to  have  been  delivered,  such  solicitor, 
is  personally  to  pay  to  all  or  any  of  the  parties  such  costs 
as  the  Court  shall  think  fit  to  award.(6) 

When  the  cause  is  called  on,  the  plaintiff's  junior 
counsel  upon  the  bill,  and  the  defendant's  counsel  the 
answer ;  the  plaintiff's  counsel  then  argues  the  case,  after 
which  the  plaintiff's  evidence  is  read,  the  defendant's 
counsel  then  addresses  the  Court  and  reads  his  evidence ; 
after  which  the  plaintiff's  senior  counsel  is  at  liberty  to 
reply  :  the  Judge  then  delivers  his  judgment.  The  parties 
should  be  careful  that  the  Registrar  enters  the  evidence 

(1)  Darwent  v.  Walton,  2  Atk.  510.  (2)  Jones  v.  Jones,  3  Atk.  110. 

(3)  Mitchell  v.  Bailey,  3  Mad.  61.      (4)  34  N.  O.        (5)  35  N.  O.        (6)  36  N.  O. 
• 

[c]  For  a  full  examination  of  the  American  cases  on  this  subject,  see  ante,  293,  note. 

[d]  In  a  later  case,  costs  were,  in  such  case,  allowed.    Lowry  v.  Fulton,  9  Sim.  104. 
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which  is  read,  or  if  any  is  excluded,  that  he  enters  a  note 
to  that  effect. 

By  the  Order  of  18th  June,  1686,  the  clerks  in  court,  on 
either  side,  are  ordered  to  attend  all  hearing  of  causes 
before  the  Master  of  the  Rolls,(l)  but  by  the  37  N.  O. 
they  are  not  entitled  to  receive  any  fee  for  attendance  in 
court,  except  in  cases  where  they  shall  actually  attend ; 
and  where  their  attendance  shall  be  necessary. 

If,  on  the  cause  coming  on,  the  defendant  does  not 
appear,  the  plaintiff  on  producing  in  court  an  affidavit  of 
the  service  of  the  subpoena  to  hear  judgment,  is  entitled  to 
a  decree  nisi ;  if  the  plaintiff  is  not  prepared  with  the  affi- 
davit, and  cannot  produce  the  same  before  the  rising 
of  the  Court,  the  cause  will  be  struck  out  of  the  paper. 
When  the  practice  of  the  Court  required  the  subpoena  to 
[  *413  ]  be  personally  ^served,  it  was  very  customary  for 
the  defendant's  solicitor  to  accept  service  of  subpcena  for 
his  client,  and  give  an  undertaking  to  appear.  Where 
the  plaintiff's  solicitor  has  neglected  to  serve  the  subpoena 
within  the  time  required,  this  undertaking  is  now  some- 
times given.  If,  however,  the  defendant  does  not  perform 
what  his  solicitor  has  undertaken,  the  plaintiff  is  not  enti- 
tled to  a  decree  by  default,  and  his  cause  will  be  struck 
out.  His  only  remedy  is  a  motion  against  the  defendant's 
solicitor  to  pay  the  costs  occasioned  by  the  defendant's 
not  appearing  on  the  hearing  of  the  cause  pursuant  to 
his  undertaking,  and  the  costs  of  the  application,  which 
motion  will  be  ordered.(2) 

If  the  plaintiff  does  not  appear,  the  defendant,  on  pro- 
ducing in  court,  before  the  rising  of  the  Court,  an  affidavit 
of  having  been  served  with  the  subpoena  to  hear  judgment, 
is  entitled  to  have  the  bill  dismissed,  as  against  him  with 
costs ;  this  affidavit  is  usually  made  by  the  clerk  or  agent 
of  the  clerk  in  court,  on  whom  the  subpoena  to  hear  judg- 
ment was  served  pursuant  to  the  20  N.  O. 

After  the  cause  has  been  set  down,  if  the  parties  are 
amicable,  the  same  may  be  heard  by  consent  upon  one  of 
the  days  appointed  by  the  Court  for  the  purpose.  If  the 
parties  cannot  agree  to  take  a  decree  by  consent,  but  are 
anxious  to  have  the  cause  disposed  of,  and  only  a  short 


(1)  Beam.  Ord.  268. 

(2)  Cook  v.  Bromhead,  16  Yes.  134.    Ellis  v.  King,  5  Madd.  21. 
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point  is  involved,  the  cause  may  be  heard  as  a  short  cause. 
No  cause  can  be  set  down  to  be  heard  as  a  short  cause 
without  the  certificate  of  the  counsel  of  the  plaintiff  and 
defendant,  or  the  certificate  of  the  counsel  for  the  plaintiff, 
with  the  consent  of  the  solicitor  for  the  defendant.  If 
the  parties  agree  to  hear  the  cause  by  consent,  or  as  a 
short  cause,  it  is  entered  in  the  paper  by  the  secretary  of 
the  Judge  before  whom  it  is  set  down. 

*If  a  plaintiff  has  proved  a  document  in  a  defen-  [  *414  ] 
dant's  possession,  the  latter  must  produce  it  at  the  hearing, 
although  he  has  not  been  served  with  an  order  to  that 
effect.(l) 

(1)  Wheat  v.  Graham,*  7  Sim.  61. 
•  Eng.  Chan.  Reps.  ix.  479. 
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CHAPTER  XLI. 

TO  PROVE  VIVA  VOCE  AT  THE  HEARING- 

IP  a  party  is  desirous  of  proving  deeds,  dec.,  viva  voce  at 
the  hearing,  or  of  reading  an  answer,  or  depositions,  or 
other  proceedings  taken  in  another  suit,  but  between  the 
same  parties,  he  may  procure  an  order  as  of  course[a]  for 
liberty  to  do  so,  saving  all  just  exception.  A  copy  of  the 
order  must  be  served  on  the  clerk  in  court  of  the  opposite 
party  at  least  two  days  before  the  hearing.  The  atten- 
dance of  the  witness  is  compelled  by  the  service  of  a  sub- 
poena duces  tecwn.[b~]  The  witness  attends  at  the  hearing 
of  the  cause,  and  the  letters  or  deeds  are  marked  as  exhibits 
by  the  registrar,  who  is  entitled  to  a  fee  of  2s.  6d.  for  each 
exhibit  produced. 

Nothing  can  be  proved  viva  voce  that  requires  more  than 
the  proof  of  handwriting,  or  that  admits  of  cross-examina- 
tion.(l)[c]  The  Court  never  orders  a  will  to  be  proved 
viva  voce  at  the  hearing,  as  they  do  a  deed.(2)  Where  a 
defendant  by  answer  insists  that  a  covenant  in  a  deed  was 
inserted  without  his  knowledge,  and  that  the  same  was  not 
read  over,  and  imputes  fraud,  the  deed  cannot  be  proved 
viva  voce  at  the  hearing.(3) 

[  *415  ]     *If  a  defendant  has  deeds  in  his  possession,  it 
is  usual  to  procure  an  order  for  them  to  be  deposited  with 

(1)  Lake  v.  Skinner,  U.  &  W.  15.    Pomfret  v.  Windsor,  2  Ves.  479.  Graves  v.  Bud- 
gel,  1  Atk.  443. 

(2)  Harris  v.  Ingledew,  3  P.  W.  93.  (3)  Barfield  v.  Kelly,*  4  Russ.  355. 

[a]  According  to  the  practice  in  Virginia,  and  in  New  York,  permission  to  prove  doc- 
uments  at  the  hearing,  must  be  upon  special  application,  founded  on  notice  to  the  oppo- 
site party.     Emerson  v.  Berkley,  4  Hen.  &  Munf.  441 ;  Barrow  v.  Rhinelander,  1  Johns. 
Ch.  Rep.  559.     1  HorF.  Ch.  Prac.  490 ;  Consequa  v.  Fanning,  2  Johns.  Ch.  Rep.  483. 

A  party  may,  on  a  special  application,  obtain  an  order  to  prove  viva  voce,  at  a  re-hear- 
ing, documents  which  were  not  in  evidence  at  the  former  hearing  ;  but  he  must  pay  the 
costs  of  the  application.  Higgins  v.  Mills,  5  Russ.  287. 

[b]  See  ante,  380,  note  [b]. 

[c]  Letters  and  papers  of  any  class  may  be  proved,  as  to  the  handwriting,  viva  voce  ; 
and  the  witness  cannot  be  cross-examined,  at  the  hearing  ;  but  if  there  be  any  doubt,  an 
opportunity  may  be  given  by  the  court,  to  see  if  he  has  sworn  truly.     Ellis  v.  Deane,  3 
Malloy,  G3.     See  Hughes  v.  Phelps,  3  Bibb,  199 ;  see  ante,  339,  note  [cj. 

•Eng.  Chan.  Reps.  iii.  703. 
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his  clerk  in  court,  upon  the  admission  in  his  answer.[a]  In 
such  a  case  the  order  should  contain  a  direction  for  the 
clerk  in  court  to  attend  with  them  at  the  examiner's,  and 
at  the  hearing  of  the  cause.  If  the  plaintiff  has  papers, 
&c.,  in  his  possession,  he  should  be  served  with  a  notice 
to  produce  them.  Where,  from  the  nature  of  the  pro- 
ceedings, the  party  must  know  that  the  contents  of  a  writ- 
ten instrument  in  his  possession  will  come  into  question,  it 
is  not  necessary  to  give  any  notice  for  its  production ;  as 
where  a  letter  is  referred  to  in  the  depositions  as  in  the 
possession  of  one  party,  the  draft  may  be  proved  if  the 
original  is  not  forthcoming.(l) 

The  order  is  only  granted  on  the  application  of  the 
party  who  is  to  make  use  of  the  exhibits,  and  there  is  no 
instance  where  it  is  allowed  on  the  application  of  the  con- 
trary party.(2)  Permission  to  exhibit  an  interrogatory  as 
to  the  loss  of  a  deed  omitted  to  be  proved  by  mistake  was 
given  to  the  plaintiff  at  the  hearing,  under  the  circumstan- 
ces. A  document  which  is  stated  in  the  bill,  and  which  the 
answer  admits  and  refers  to,  cannot  be  read  from  the  bill 
at  the  hearing,  but  must  be  produced.(3)  A  cross  bill  filed 
for  a  discovery  and  taken  pro  confesso,  was  ordered  on 
motion  to  be  read  at  the  hearing  of  the  original  cause.(4) 
If  it  is  necessary  to  produce  an  original  will  at  the  hear- 
ing, the  proper  officer  attends  upon  the  payment  of  his  fees, 
without  an  order,  which  in  case  of  refusal  would  be  neces- 
sary. An  order  was  made  on  the  registrar  of  an  ecclesi- 
astical court  to  deliver  an  original  will  to  be  produced  in 
this  Court  on  security  given  to  return  it.(5) 

(1)  Wood  v.  Strickland,  2  Mer.  461. 

(2)  Graves  v.  Budgel,  1  Atk.  444.  (3)  Cox  v.  Allingham,  1  Jacob,  337.' 
(4)  Cory  v.  Gertcken,  2  Madd.  43.              (5)  Lake  v.  Causefield,  3  Bro.  C.  C.  263. 

[a]  The  American  cases  on  the  subject  of  the  production  of  papers,  are  collected  in  the 
notes  to  Vol.  2,  p.  155—157. 

•Eng.  Chan,  Reps.  iv.  159. 
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CHAPTER  XLII. 

DECREE  NISI. 

IT  has  been  shown,  that  if  the  defendant  makes  default 
by  not  appearing  at  the  hearing  of  the  cause,  upon  produc- 
ing an  affidavit  of  the  service  of  the  subpoena  to  hear  judg- 
ment upon  his  clerk  in  court,  the  plaintiff  is  entitled  to  a 
decree  nisi  which  he  may  have  drawn  up  in  such  terms  as 
he  can  abide  by,  so  far  as  the  same  are  consistent  with  the 
pleadings.(l) 

The  decree  nisi  recites  the  service  of  the  subpoena  to 
hear  judgment  and  the  non-apearance  of  the  defendant, 
and  concludes,  "  And  this  decree  is  to  be  binding  upon  the 
said  defendant  unless  the  defendant,  upon  being  served 
with  a  subpoena  to  show  cause  against  the  same,  shall, 
at  the  return  thereof,  show  unto  this  court  good  cause 
to  the  contrary,  but  before  the  said  defendant  is  to  be 
admitted  to  show  such  cause,  he  is  to  pay  the  plaintiff 
his  costs  of  this  day's  default,  to  be  taxed  by  the  Master 
in  rotation." 

This  decree  is  passed  and  entered  in  the  usual  manner, 
and  the  plaintiff  obtains  a  subpoena  to  show  cause  against 
the  decree,  which  is  prepared  in  the  manner  directed  by 
the  General  Orders  of  1833.  In  the  blank  left  in  the  form 
of  the  subpoena,  for  the  number  of  days  for  the  defendant 
[  *417  ]  *to  show  cause,  must  be  inserted  "  eight,"  the 
defendant  by  the  practice  being  allowed  eight  days  after 
service  to  show  cause.  The  subpoena  is  served  either 
personally  on  the  defendant,  or  by  leaving  a  copy  of  the 
subpoena  with  the  endorsement  thereon,  with  one  of  his 
family  or  servants  at  the  dwelling-house  of  the  said 
defendant,  and  at  the  same  time  producing  the  said  sub- 
poena. 

On  an  affidavit  of  the  service  of  the  subpoena  to  show 
cause,  and  on  the  registrar's  certificate  of  no  cause  shown, 
it  is  a  motion  of  course  to  make  the  decree  absolute. 

(1)  See  Beam.  Ord.  198. 


DECREE  NISI.  417 


The  order  absolute  recites  the  mandatory  part  of  the 
decree  nisi,  the  service  of  the  subpoena  to  show  cause,  and 
that  no  cause  has  been  shown,  and  then  orders  that  the 
decree  may  be  made  absolute.  Upon  a  decree  taken  by 
default  of  the  defendant  at  the  hearing,  the  evidence  is  not 
to  be  entered  as  read.(l)  If  there  are  many  defendants, 
and  one  makes  default,  the  decree  is  drawn  up  absolutely 
as  to  those  appearing  at  the  hearing,  and  contains  a  clause 
nisi  as  to  the  defendant  not  appearing. 

(1)  Stubb  v. ,  10  Ves,  30. 


418 


CHAPTER  XLIII. 

TO  SHOW  CAUSE  AGAINST  A  DECREE  NISI. 

IF  a  defendant  has  neglected  to  appear  at  the  hearing 
of  the  cause,  and  upon  being  served  with  a  subpoena  to 
show  cause  against  the  decree,  is  desirous  of  being  heard, 
lie  presents  a  petition  as  of  course,  "  that  the  cause  may 
be  set  down  to  be  heard  before  (insert  Judge  before  whom 
the  cause  was  heard),  in  order  for  the  petitioner  to  show 

cause  against  the  decree  in  this  cause,  dated  the 

day  of next  after  the  causes,  further  directions 

and  exceptions  already  appointed."  The  petition  is  granted 
upon  the  terms  of  the  petitioner  paying  the  costs(I)  of 
his  default.  By  one  of  Lord  Clarendon's  Orders,  it  is 
ordered  "  that  such  defendant,  upon  his  showing  cause, 
shall  first  produce  a  certificate  from  the  plaintiff's  attorney 
in  court,  that  he  has  paid  the  costs,  or  affidavit  of  the 
tender  and  refusal  thereof.(2)  In  the  case  next  cited,  the 
Court  said  the  order  must  be  to  set  down  the  cause  on 
some  day  immediately,  and  not  next  after  the  causes 
already  set  down.(3)  But  such  are  not  the  terms  upon 
which  orders  are  drawn  up,  the  direction  being  "  next  after 
the  causes,  &c.,  already  appointed,"  although  after  the 
declaration  of  the  Court,(3)  the  order  ought  to  be  so 
framed.  In  Hulme  v.  Hulme,  28th  February,  1831,  on  a 
motion  as  of  course  by  the  plaintiffs,  an  order  was  made 
[  *419  ]  to  ^advance  a  cause  set  down  after  a  decree 
nisi  by  defendants,  who  had  undertaken  to  show  cause. 
The  Registrar,  on  being  satisfied  of  the  payment  of  the 
costs  of  default,  at  the  instance  of  the  defendant,  sets  down 
the  cause,  which  is  heard  in  its  regular  course. 

An  infant  defendant  has  usually  six  months  after  he 
comes  of  age  to  show  cause  against  a  decree.[a]  In  the 
case  next  cited,  it  is  said  infants  are  bound  by  decrees 

(1)  The  costs  of  default  are  all  the  costs  of  proceedings  rendered  unavailing,  or  made 
necessary,  or  otherwise  incurred  in  consequence  of  such  default. 

(2)  Beam.  Ord.  198.  (3)  Marg.  of  Anspach  v.  Noel,  19  Ves.  573. 

[a]  See  ante,  105,  note. 
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taken  by  consent,  if  the  decree  is  made,  but  it  is  usual  to 
refer  it  to  the  Master  to  see  if  the  decree  be  for  their 
benefit.(l)  An  infant  is  bound  by  a  decree  in  a  cause 
where  he  is  plaintiff  as  much  as  a  person  of  full  age.(2)[6] 
Where  there  is  a  decree  nisi  causa  against  an  infant,  on 
such  infant  coming  of  age  and  before  the  decree  is  made 
absolute,  he  may  put  in  a  new  answer  ;(3)  and  make  a 
defence,  and  examine  witnesses  anew.(4)  An  infant 
aggrieved  by  a  decree  is  not  bound  to  stay  till  he  is  of 
age,  but  may  apply  as  soon  as  he  thinks  fit  to  reverse  it ; 
and  may  do  it,  either  by  bill  of  review,  re-hearing,  or  by 
original  bill,  alleging  specially  the  errors  in  the  former 
decree.(5) 

It  appears  from  the  above  cases  that  it  is  as  of  course 
to  grant  the  infant  permission  to  put  in  a  new  answer. 
Where  a  decree  has  been  made  against  an  infant  defen- 
dant, who  put  in  the  common  answer  by  his  guardian,  the 
general  rule  is,  that  such  defendant  on  coming  of  age,  has 
the  privilege  of  putting  in  a  new  answer,  stating  a  differ- 
ent case,[c]  and  of  going  into  evidence  in  support  of  that 
case,  but  the  privilege  does  not  extend  to  a  foreclosure 
suit.(6)[d] 

(1)  Wall  v.  Bushby,  1  Bro.  C.  C.  484.        (2)  Gregory  v.  Molesworth,  3  Atk.  625. 
(3)  Fountain  v.  Caine,  1  P.  W.  504.  (4)  Napier  v.  Effingham,  2  P.  W.  400. 

(5)  Richmond  v.  Tayleur,  1  P.  W.  736.     (6)  Kelsall  v.  Kelsall,1  2  M.  &  K.  409. 

[b]  Williamson  v.  Johnston,  4  Monroe,  255 ;  Jameson  v.  Moseley,  4  Monroe,  416, 
[el  Winston  v.  Campbell,  4  Hen.  &  Munf.  477. 
[d]  See  ante,  105,  note. 

»Eng.  Chan.  Reps.  viii.  58. 
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CHAPTER  XLIV. 

MINUTES. 

THE  Court  having  given  judgment,  the  party  in  whose 
favour  the  decree  is  made,  leaves  his  senior  counsel's  brief 
with  the  Registrar  of  the  day,  who  prepares  the  minutes, 
or  heads  of  the  ordering  part  of  the  decree,  copies  of 
which  he  delivers  out  to  the  parties  interested,  if  required 
by  them.  The  party  taking  the  decree  then  serves  a 
notice  on  the  opposite  clerk  in  court,  appointing  the  day 
and  hour  for  settling  the  minutes,  which  he  should  be 
careful  is  at  a  time  when  the  Registrar  is  not  engaged  in 
court.  The  parties  then  attend  before  the  Registrar  and 
the  minutes  are  settled.  If  the  parties  do  not  attend,  it  is 
customary  to  give  a  second  notice.  In  an  amicable  suit, 
and  where  few  questions  arise,  the  party  prosecuting  the 
decree  will  save  time  by  getting  the  minutes  settled  and 
signed  by  the  solicitors.(l) 

[  *421  ]  *If  the  parties  differ,  and  the  minutes  cannot 
be  arranged  before  the  Registrar,  the  parties  either  apply, 
on  a  notice  of  motion  to  get  the  minutes  varied,  or  obtain 
leave  to  have  the  cause  put  into  the  paper  to  be  spoken 
to.(2)  The  Lord  Chancellor  has  no  jurisdiction  to  hear 
on  the  minutes  a  decree  made  by  himself  as  Master  of  the 
Rolls.(3) 

(1)  Lord  Bacon's  Ordinances  are  very  precise  as  to  the  Registrars,  and  the  preparation 
of  minutes  and  decrees.     The  Registrars  were  to  inform  the  Court  of  the  last  material 
order  made,  and  to  write  the  same  in  the  decrees,  (Beam.  Ord.  19,)  were  to  set  down  the 
orders  truly  as  they  were  pronounced,  and  not  to  attend  the  Chancellor  privately  for  him 
to  explain  his  meaning  ;  and  if  any  explanation  was  required,  it  was  to  be  sought  by 
public  motion  that  the  other  party  might  be  heard.     Idem.  20.     The  Registrar  was  to 
keep  a  copy  of  the  draft  of  any  order  before  delivered  to  the  parties.     Idem.  20.    The 
Registrars,  upon  sending  their  drafts  to  the  counsel  of  the  parties,  were  not  to  respect 
the  interlineations  or  alterations  of  the  said  counsel,  (be  the  said  counsel  never  so  great,) 
further  than  to  put  them  in  remembrance  of  that  which  was  truly  delivered  in  court. 
Idem.  21.     In  presenting  the  decrees  to  be  signed  by  the  Chancellor,  they  were  to  give 
him   understanding  which  were  of  weight,  that  they  might  be  read  and  reviewed. 
Idem.  21.     If  any  order  was,  under  the  special  nature  of  the  case,  made  against  any  of 
the  general  rules,  the  grounds  moving  the  Court  so  to  do  were  to  be  stated  in  the  order. 
Idem,  22. 

(2)  By  an  ancient  order  the  minutes  are  directed  to  be  read  in  open  court,  (Beam. 
Ord.  270,)  and,  by  another  order,  if  any  party  thought  the  minutes  not  taken  according 
to  the  intention  of  the  Court,  he  was,  within  six  days,  but  not  later,  after  the  order  had 
been  pronounced,  to  prefer  his  petition  to  have  such  minutes  rectified.    Idem.  325. 

(3)  Recce  v.  Reece,  1  M.  &  C.  372. 
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DECREE. 

THE  minutes  being  arranged,  the  decree  is  drawn  up ; 
it  recites  the  proceedings,  in  the  manner  prescribed  by  the 
27,  28,  and  29th  N.  N.  O.,  and  concludes  with  the  judg- 
ment pronounced  by  the  Court.  Notice  of  passing  the 
decree  is  served  in  the  same  manner  as  the  notice  to 
settle  the  minutes,  and  the  parties  attend  the  Registrar 
for  that  purpose,  when,  if  no  objection  remain  undisposed 
of,  the  decree  is  left  to  be  passed  by  the  Registrar,  who 
signs  the  same  with  his  initials.  In  passing  the  decree, 
the  parties  should  be  careful  that  all  the  exhibits  read  are 
entered  in  the  decree.  The  decree,  when  passed,  is  left 
with  the  entering  clerk  of  the  division  under  which  the 
letter  of  the  first  named  plaintiff  falls,  to  be  entered.  The 
entry  is  made  in  books  kept  for  the  purpose,  in  the  man- 
ner directed  by  the  30  N.  N.  O.,  which,  after  a  certain 
time,  are  taken  to  the  Report  Office,  and  are  at  all  times 
accessible  for  reference.  As  soon  as  the  decree  is  passed, 
and  left  to  be  entered,  the  parties  taking  office  copies 
thereof  should  (having,  at  the  time  of  passing,  examined 
the  same  with  the  original  decree)  get  them  marked  by 
the  entering  clerk,  and  certified  as  examined  by  the  clerk 
of  the  Registrar  drawing  up  the  decree,  upon  which  any 
of  the  Registrars  will  put  their  names  to  them,  whereby 
they  ^become  equally  as  efficient  as  the  original  [  *423  ] 
decree.  If  time  is  an  object,  it  is  advisable  to  take  an 
office  copy  of  the  decree  or  order,  as  the  party  can  pro- 
ceed on  the  copy  while  the  original  is  entering. 

Though  a  decree  is  equal  to  a  judgment,  that  is  only  as 
to  personal  estate,  and  does  not  affect  the  land.(l)  A 
final  decree  upon  a  sum  ascertained  is  equal  to  a  judg- 
ment ;  yet  a  decree  for  an  account  of  the  plaintiff's 
demand,  and  of  the  personal  estate  come  to  the  hands  of 

(1)  Mildred  v,  Robinson,  19  Ves.  585. 
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the  defendant,  with  a  mere  direction  for  payment  out  of 
the  result  of  that  account,  does  not  prevent  the  executor 
paying  a  judgment.  After  an  account  directed  of  the  per- 
sonal estate,  with  an  order  for  payment  of  what  should 
be  found  due,  the  defendant,  the  executrix  in  the  case  cited, 
paid  sums  amounting  to  upwards  of  1000/.  upon  judg- 
ments, the  personal  estate  was  insufficient  to  pay  plaintiff 
his  demand ;  the  Master  disallowed  the  payments  to  sat- 
isfy judgments  ;  but  exceptions  being  taken  to  the  Master's 
report,  were  allowed.(l)[a] 

Where  causes  come  to  a  hearing  in  court,  no  decree 
bindeth  any  person  who  was  not  served  with  process  ad 
audiendum  judicium,  according  to  the  course  of  the  court, 
or  did  appear  in  person  in  court,(2)  or  by  counsel. [6] 
Though  ordinarily  the  decree  only  binds  the  parties  to  the 
suit,  he  who  purchases  during  the  pendency  of  the  suit  is 
bound  by  the  decree  that  may  be  made  against  the  person 
from  whom  he  derives  a  title.  Thus  an  assignee  of  an 
equity  of  redemption,  pending  a  suit  for  redemption,  is 
bound  by  the  decree.(3)  So  a  purchaser  of  an  estate 
charged  with  debts,  pending  a  suit  by  creditors,  is  bound 
[  *424  ]  by  the  decree.(4)  An  ^attempt  to  introduce  a 
new  incumbrancer  to  the  prejudice  of  the  litigating  par- 
ties, by  a  judgment  confessed  after  the  bill  is  filed,  will  not 
do.(5) 

The  maxim  pendente  lite  nihil  innovetur  is  used  in  a 

(1)  Perry  v.  Phelips,  10  Ves.  34.  (2)  Beam.  Ord.  7. 

(3)  Garth  v.  Ward,  2  Atk.  175.  (4)  Walk  er  v.  Smallwood,  Arab.  676. 

(5)  Bishop  of  Winchester  v.  Beavor.3  Ves.  316. 

[a]  A  decree  of  this  court  ranks  as  a  judgment,  and  binds  the  property  of  the  debtor ; 
and  is  equivalent  to  a  judgment  at  law,  as  to  the  distribution  of  assets.  Thompson  v. 
Brown,  4  Johns.  Ch.  Rep.  636 ;  Woddrop  v.  Price's  Ex'rs,  3  Desau.  206. 

[6]  All  who  are  parties  to  a  decree,  are  bound  by  it.  Young  v.  Henderson,  4  Hay  w. 
189. 

A  decree  in  Chancery  is  not  binding  on  a  person  who  was  not  a  party  to  the  suit. 
Brown  v.  Wyncoop,  2  Blackf.  230;  Canby  v.Ridgway,  Halst.  N.  J.  Dig.  175. 

A  decree  in  a  suit  in  which  executors  are  parties,  is  not  binding  upon  the  heirs  of 
their  testator,  unless  such  heirs  are  also  parties  to  the  suit.  Dale  v.  Roosevelt,  1  Paige, 
35.  Maxwell  v.  Kelsy,  2  Molloy,  320,  (12  Eng.  Chan.  Rep.  474.)  Garnett  v.  Mason,  6 
Call,  308.  Nor  does  an  appointment  of  a  guardian  ad  litem,  for  infant  non-resident  heirs, 
without  an  order  of  publication,  or  other  service  of  process  on  them,  make  them  parties  to 
the  suit,  nor  will  they  be  bound  by  the  decree.  Collard's  Heirs  v.  Groom,  2  J.  J.  Marsh.  487. 
So,  also,  a  decree  in  equity,  against  a  guardian,  touching  the  real  estate  of  his  ward, 
does  not  affect  the  ward,  unless  he  is  made  a  party  to  the  original  suit.  Este  v.  Strong, 
2  Hamm.  404. 

A  decree  made  upon  a  bill  and  answer,  cannot  affect  the  rights  of  any  of  the  parties, 
as  to  the  other  matters  which  were  not  the  subject  of  litigation  in  that  suit.  Elliott  v. 
Pell,  1  Paige,  263. 
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qualified  sense  ;  the  true  interpretation  of  this  rule  is,  that 
the  conveyance  does  not  vary  the  rights  of  the  parties  in 
that  suit ;  that  it  gives  no  better  right,  having  no  effect 
with  reference  to  any  beneficial  result  against  the  plaintiff 
in  that  suit,  and  it  is  very  reasonable  that  the  litigating 
parties  should  be  exempted  from  the  necessity  of  taking 
notice  of  a  title  acquired  under  such  circumstances.  With 
regard  to  them,  it  is  as  if  it  had  never  existed,  otherwise 
suits  would  be  indeterminable,  if  one  party,  pending  the 
suit  could,  by  conveying  to  others,  create  a  necessity  for 
introducing  new  parties  ;  the  voluntary  act,  therefore,  of 
the  defendant  conveying  to  another,  cannot  vary  the  situ- 
ation or  affect  the  rights  of  the  plaintiff;  the  Us  pendens  is 
presumptive,  if  not  actual  notice,  and  the  purchaser  is  in 
the  same  situation  in  which  the  vendor  stood,  upon  this 
plain  principle,  that  the  suit  is  to  be  decided  according  to 
the  state  of  things  when  it  was  instituted ;  and  the  rights, 
however  they  may  be  varied  by  death,  bankruptcy,  &c., 
cannot  be  affected  by  the  voluntary  act  of  either  par ty.(l) 

No  decree  bindeth  any  that  cometh  in  bona  fide  by 
conveyance  from  the  defendant,  before  the  bill  exhibited, 
and  is  made  no  party,  neither  by  bill,  nor  order :  but 
where  he  comes  in,  pendente  lite,  and  while  the  suit  is  in 
full  prosecution,  and  without  any  colour  of  allowance  or 
privity  of  the  court,  there  regularly  the  decree  bindeth  ; 
but,  if  there  were  any  intermission  of  suit,  or  the  Court 
*made  acquainted  with  the  conveyance,  the  Court  [  *425  ] 
was  to  give  order  upon  the  special  matter  according  to 
justice.(2) 

If  a  defendant  is  present  when  a  decree  is  pronounced, 
and  he  does  any  thing  in  contravention  of  it,  he  is  guilty 
of  a  con  tempt. (3)  [a]  It  appears  from  the  ancient  rules  and 
orders  of  the  court,  that  all  decrees  and  special  matters 
of  difficulty  and  weight  were  signed  by  the  Chancellor, 


(1)  Metcalfe  v.  Pulvertoft,  2  V.  &  B.  205—7,  and  references, 

(2)  Beam.  Ord.  7.  (3)  Skip  v.  Harwood,  3  Atk.  565. 

[a]  It  is  an  established  principle  of  this  court,  that  where  a  party,  having  notice,  in 
any  way,  of  an  order  pronounced  by  the  Court,  presumes  to  violate  it,  he  is  liable  to  pun- 
ishment  and  the  censure  of  the  Court,  for  so  doing.  Per  Lord  Cottenham,  in  McNeil 
v.  Garratt,  5  Lond.  Jurist,  836. 

A  party  is  in  contempt,  for  not  obeying  an  order  served  on  his  solicitor,  if  knowledge 
of  such  service  were  brought  home  <jp  him,  in  the  same  manner  as  if  the  order  had  been 
served  on  him  personally.  The  People  v.  Brower,  4  Paige,  405. 
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or  Lord  Keeper,  and  that  such  signature  was  on  a  doo 
quet  presented  to  the  Lord  Chancellor  signed  by  the  Six 
Clerk,(l)  in  the  same  manner  as  when  a  decree  is  now 
enrolled ;  and  decrees  pronounced  by  the  Master  of  the 
Rolls  were  submitted  to  the  Lord  Chancellor. 

(1)  See  ante,  page  221. 
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CHAPTER  XLVL 

CAVEAT  AGAINST  A  DECREE. 

IF  a  party  is  desirous  of  appealing  to  the  Lord  Chan- 
cellor against  a  decree  or  order  of  the  Master  of  the  Rolls, 
or  of  the  Vice  Chancellor,  or  of  procuring  a  rehearing, 
but  has  not  his  petition  of  appeal  or  re-hearing  prepared, 
he  should  enter  a  caveat  to  prevent  the  decree  or  order 
from  being  enrolled.  The  caveat  is  entered  with  the 
secretary  of  decrees  and  injunctions,  and  stays  the  signing 
a  decree  twenty-eight  days,  or  a  lunar  month,  not  only 
after  pronouncing  the  decree,  but  from  the  time  of  the 
decree  being  presented  to  the  great  seal  to  be  signed  in 
order  to  its  enrolment,  and  notice  thereof  given  by  the 
Lord  Chancellor's  secretary  to  the  clerk  in  court  of  the 
other  side.(l)  The  twenty-eight  days  are  twenty-eight 
clear  days,  and  service  of  nptice  on  the  clerk  in  court,  of 
the  docquet  having  been  presented  for  signature,  is  suffi- 
cient service.(2) 

If  a  decree  is  not  presented  for  enrolment  within  six 
months  after  it  bears  date,  it  is  necessary  to  present  a 
petition  to  enrol  the  decree  nunc  pro  tune,  and  it  is,  in  the 
case  cited,  said,  that  strictly,  the  docquet  ought  not  to  be 
presented  until  after  the  order  to  enrol  nunc  pro  tune  has 
been  passed  and  entered ;  but  such  is  not  the  practice,  it 
*being  the  invariable  rule  for  the  secretary  to  [  *427  ] 
prepare  the  petition,  and  present  both  the  petition  and  the 
docquet  at  the  same  time  for  the  signature  of  the  Lord 
Chancellor. 

If  a  caveat  is  not  prosecuted  within  a  month  after 
notice,(3)  to  the  opposite  clerk  in  court,  by  the  party  that 
entered  the  same,  such  caveat  is  of  no  force.(4)  The 
docquet  of  the  decree  should  bear  date,  and  is  to  be  consi- 
dered as  enrolled  on  the  day  it  is  left  for  enrolment  with 

(1)  2  Eq.  Ca.  Ab.  280.    Burnet  v.  Theobald,  1  P.  W.  609.    Robinson  v.  Newdick,  3 
Mer.  13. 

(2)  Robinson  v.  Newdick,  3  Mer.  13. 

(3)  The  words  of  the  order  are,  "shall  be  left  to  be  signed  with  the  proper  officer," 
and  it  does  not  say  anything  about  notice ;  but  it  is  after  notice. 

(4)  Beam.  Ord.  309. 


427  CAVEAT  AGAINST  A  DECREE. 

the  secretary,  and  not  on  the  day  it  is  actually  signed ; 
and  a  caveat  tendered  at  the  proper  office,  after  a  decree 
has  been  delivered  to  the  secretary  for  enrolment  and  for- 
warded to  the  Lord  Chancellor  in  order  to  be  signed,  comes 
too  late  to  prevent  the  effect  of  enrolment,  although  in 
point  of  fact  the  signature  was  not  adhibited  till  after  the 
caveat  was  tendered,(l) 

The  effect  of  enrolling  a  decree,  is  to  make  it  the  decree 
of  the  Lord  Chancellor,  and  thereby  to  prevent  the  adverse 
party  appealing  to  the  Lord  Chancellor,  and  forcing  him 
at  once  to  the  House  of  Lords.  It  also  prevents  a  petition 
of  re-hearing. 

(1)  Barnes  v.  Wilson,*  1 R.  &  M.  486. 

"Eng.  Chan,  Reps.iv,  527. 


A  TABLE  SHOWING  THE  MANNER  OF  ENFORCING  DECREES  AND  ORDERS 
BY  AND  AGAINST  PARTIES  ON  RECORD. 


Where  party  served, 
p.  429. 


Writ  of  execution  of  decree  or  or- 
der.—p.  429. 

Affidavit  of  personal  service  thereof 
on  party,  and  if  order  directs  pay- 
ment of  money  or  delivery  of  deeds, 
&c.,  Affidavit  of  demand  and  refu- 
sal thereof.— p.  431. 


Where  party  cannot  be 
served.— 430. 

On  affidavit  thereof,  Motion  that  ser- 
vice r,f  order  on  Clerk  in  Court    of 
the  party  may  be  good  service, 
p.  430. 

Writ  of  execution  of  decree  or  order, 
p.  429. 

Affidavit  of  personal  service  thereof 
on  Clerk  in  Court,  and  if  order  di- 
rects payment  of  money  or  delivery 
of  deeds,  &c.,  Affidavitof  demand  and 
refusal  thereof.— p.  431. 


ATTACHMENT. 

p.  431. 

*~ 

> 

^ 

Return  JVbn 
est  inventus. 
p.  183.  431. 

Attachment 
with  proclama- 
tion, 
p.  183.  431. 

Return  In  Prison. 
p.  431. 

Motion  for    Habeas 
Corpus, 
p.  432. 

Habeas  Corpus. 
3                                     p  432 

1,  

Return   JWm 
est  inventus. 
p.  183. 

Commission  of 
Rebellion. 
p.  183.  431. 

Return  In  Prison.         On  party  being  brought 
p.  431.                  up  by  Habeas  Corpus, 
^  ._  ..^.  ^        Motion  that  he  be  turn- 

Proceed  as  on  at-         ed  over  to  the  Fleet, 
tachment  so    re-                      P-  432. 

i        On  warden's  certificate 

o                            thprpof.    Motion  for  SP- 

Return  JVbn 
est  inventus. 
p.  184.  431. 

Motion  for  Ser- 
jeant-at-arms, 
p.  184.  431. 

^                           qnpstraiion.  —  p.  tsz. 

ii  party  taKen. 
p.  432.                  Sequestration.—  p.  432. 

When  party  is  brought 
up  by  commissioners. 
Motion     that    he    be 
turned  over  to  the 

Return  JVon 
est  inventus. 
p.  431. 

Motion  for  a 
sequestration, 
p.  431. 

Sequestration, 
p.  431. 

Return  In  Prison. 
p.  184. 

If  party  taken, 
p.  432. 

When      brought 
up  by    Serjeant 
at-arms,  Motion 
that  prisoner  be 
turned    over  to 
the  Fleet, 
p.  4H2. 

On  warden's  certi- 
ficate thereof,  Mo- 
tion for  Sequestra- 
tion.— p.  432. 

Sequestration, 
p.  432. 

On  return  of  Serjeant- 
at-arms  that    he    has 
lodged  his  warrant  as 
a  detainer  against  pri- 
soner, Motion  for  Ha- 
beas Corpus, 
p.  184.  432. 

FOR  DELIVERY  OF  POS- 
SESSION. 

Writ  of  execution  of  de- 
cree or  order  and  demand 
of  possession.  —  p.  447. 

On  affidavit  thereof  order 
of  course  for  writ  of  as- 
sistance. —  p.  448. 

Habeas  Corpus. 
p.  184.  432. 

On      prisoner      being 
brought    up,     Motion 
that  he  be  turned  over 
to  the  Fleet.—  p.   184. 
432. 

On  Warden's 
certificate  there- 
of, Motion  for  a 
sequestration, 
p.  432. 

Sequestration, 
p.  432. 

On    warden's    certifi- 
cate   thereof,  Motion 
for  sequestration, 
p.  432. 

Sequestration.— p.  43  3 


[No.  5,  p.  428.     Vol.  I- 


428 
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TO  ENFORCE  DECREES  AND  ORDERS. 

Decree  how  enforced,  428.  Against  parties  on  record,  429.  By  writ  of  execution  and 
attachment,  429.  Service  of  writ  of  execution,  429.  Substituted  service  of,  430. 
When  necessary  to  limit  a  time  in  a  decree  or  order,  430.  Where  personal  demand 
or  by  attorney  is  required,  430.  Attachment  for  non-performance  of  an  order,  431. 
Proceedings  upon  attachment,  431.  Sequestration,  432.  Origin  of  writ,  433.  Grant- 
ed against  a  defendant  in  Ireland,  434.  Nature  and  effect  of  sequestration,  434. 
Sequestrators,  powers  and  duties  of,  434.  Effect  of  sequestration  on  a  purchaser 
pendenle  lite>  435.  Fees  to  sequestrators,  436.  When  a  sequestration  abates  or  deter- 
mines, 437.  Remedy  where  levy  under  sequestration  insufficient,  438.  To  enforce 
decrees  and  orders  against  persons  having  privilege  of  peerage,  or  of  parliament,  440. 
Against  persons  not  parties  on  record,  440.  Against  a  married  woman,  442.  Against 
a  corporation,  443.  Under  1  Will.  4,  c.  36,  443.  Remedy  where  a  party  cannot  be 
served,  445.  When  the  clerk  in  court  of  a  party  is  dead,  446.  Persons  issuing  or 
executing  process  are  not  to  be  sued  at  law,  447.  Writ  of  assistance,  447. 

THOUGH  it  is  said  that  the  Court  of  Chancery  acts  upon 
the  person  and  not  upon  the  estate,  and  that  a  decree  will 
not  bind  the  right  of  the  land,(l)  yet  this  court  not  only 
commits  parties  for  non-compliance  with  its  decrees  and 
orders,  but  also  sequesters  personal  estates,  and  the  rents 
and  profits  of  real  estates,  and  by  a  writ  of  assistance 
orders  the  delivery  up  of  possession  of  the  estate  itself, 
and,  under  certain  acts  of  Parliament,  compels  a  convey- 
ance of  land.[a]  It  also  possesses  this  particular  advantage, 
that  personal  committal  is  no  bar  to  proceeding  against 
the  property  of  the  offender,(2)[6]  whereas,  at  law,  if  a 
capias  satisfacere  be  executed,  a  fieri  facias  cannot 
issue.(3)[c]  There  is  a  great  distinction  in  the  mode  of 

• 

(1)  1  Eq.  Ca.  Ab.  130.  (2)  2  Eq.  Ca.  Ab.  712.  (3)  Wyatt's  P.  R.  388. 

[a]  This  Court  has  power  to  issue  all  process  to  carry  its  decrees  into  effectual  execu- 
tion.    Ludlow  v.  Lansing,  1  Hopk.  231. 

No  action  at  law  will  lie,  to  enforce  a  decree  in  Chancery,  within  the  territorial  juris- 
diction of  the  Court  of  Chancery;  that  court  enforces  its  own  decrees.  Richardson  v. 
Jones,  3  Gill  &  Johns.  163. 

[b]  It  is  no  objection,  in  this  Court,  to  the  set-off  of  one  judgment  against  another,  on 
motion,  that  the  party  making  the  application  has  the  adverse  party  in  execution  on  the 
judgment.     Utica  Ins.  Co.  v.  Power,  3  Paige,  365. 

[c]  At  law,  the  arrest  and  detention  in  custody  of  a  party  under  a  ca.  sa.  is  a  satis- 
faction of  the  debt.     Cooper  v.  Bigalow,  1  Cowen,  56  ;  Poncher  v.  Holley,  3  Wend.  184  ; 
Wakeman  v.  Lyon,  9  Wend.  241  ;  Chapman  v.  Halt,  11  Wend.  41.     But  it  ceases  to  be 
a  satisfaction,  if  the  party  be  discharged  under  an  insolvent  act,  or  escape;  M'Guinty  v. 
Herrick,  5  Wend.  240  }  or  if  the  defendant  be  discharged  on  account  of  any  irregularity 
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proceeding  ^against  parties  on  record,  and  against  those 
who  are  not  parties  to  the  record. 

AGAINST  PARTIES  ON  RECORD. 

When  a  decree  order  directs  any  act  to  be  done  by 
any  party  on  record,[a]  the  performance  thereof  is  enforc- 
ed by  the  personal  service  of  a  writ  of  execution  of  the 
decree  or  order  upon  that  party  ;[6]  and,  upon  non-com- 
pliance therewith,  by  issuing  an  attachment  against  him.[c] 

The  service  of  a  copy  of  a  decree  or  order  on  a  party 
to  the  suit  is  not  sufficient  to  ground  process  of  contempt ; 
it  must  be  a  writ  of  execution  of  the  order  under  seal.  A 
wrrit  of  execution  cannot  be  granted  against  a  person  not 
a  party  on  record,(l)  neither  can  an  attachment;  and  to 
proceed  by  writ  of  execution  and  attachment,  both  the 
person  enforcing  an  order  and  the  one  against  whom  it  is 
sought  to  be  enforced,  must  be  parties  on  record. 

To  obtain  the  writ  of  execution,  the  decree  or  order 
duly  passed  and  entered,  or  an  office  copy  duly  marked, 
is  left  with  the  clerk  in  court  of  the  party  who  makes  out 
the  writ,  which  he  procures  to  be  sealed.  The  writ  is 
carefully  examined  with  the  order  by,  the  solicitor,  who 
causes  as  many  copies  of  it,  on  plain  paper,  to  be  made 
and  served  as  there  are  parties  against  whom  he  purposes 
to  enforce  the  order.  The  service  is  personal,  not  on  the 
clerk  in  court,(2)  and,  at  the  time  of  serving  the  copy,  the 
original  writ  under  seal  must  be  shown. 

(1)  Anon.  14  Ves.  207.  (2)  Ellison  v.  Pickering,  8  Ves.  319. 

in  the  process.  Mackie  v.  Warren,  5  Bing.  176,  (15  Eng.  Com.  Law  Rep.  408;)  S.  C. 
3  Moo.  &  Payne,  279  ;  M'Cormack  v.*Melton,  3  Dowl.  P.  C.  215 ;  S.  C.  1  Cr.  Mees.  & 
Rose.  525.  If,  however,  the  plaintiff  discharge  the  defendant  out  of  custody,  he  can 
never  afterwards  have  him  arrested  upon  the  same  judgment,  though  the  discharge  were 
upon  a  condition  which  has  not  been  fulfilled,  or  even  though  the  defendant  agree  that 
he  may  be  again  arrested.  Vigers  v.  Aldrick,  4  Burr.  2482  ;  Jacques  v.  Withey,  1  T. 
R.  557  ;  Tanner  v.  Hague,  7  T.  R.  420;  Blackburn  v.  Stupart,  243  ;  Atkinson  v.'Bayn- 
tun,  1  Scott,  404 ;  S.  C.  1  Hodges,  7 ;  S.  C.  1  Bing.  N.  C.  444,  (27  Eng.  Com.  Law  Rep. 
451  ;)  Poucher  v.  Holley,  3  Wend.  184 ;  Ransom  v.  Keyes,  9  Cowen,  128. 

[a]  As,  for  instance,  where  the  delivery  of  possession  is  made  part  of  the  decree. 
Kershaw  v.  Thompson,  4  Johns.  Ch.  Rep.  6U9. 

An  attachment  will  not  be  awarded  against  a  party,  for  refusing  obedience  to  a  decree, 
which,  as  yet,  remains  general  and  uncertain,  and  the  extent  of  which,  as  it  relates  to 
him,  he  cannot  ascertain,  without  applying  to  the  Court  for  a  final  decree.  Birchett  v. 
Boiling,  5  Munf.  442. 

[b]  An  attachment  for  contempt,  for  not  obeying  an  order  or  decree  of  this  Court,  will 
not  be  ordered,  without  proof  of  the  personal  service  of  the  order  or  decree  on  the  party 
against  whom  the  order  is  prayed.     Parrot  v.  Quernan>  Halst.  N.  J.  Dig,  178* 

[c]  Armstrong  v.  Beatjj  Cam.  &  Norw»  33. 
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If  a  time  is  limited  by  the  order  for  the  performance  of 
the  particular  act,  the  writ  of  execution  must  be  served 
on  or  before  the  expiration  of  the  day  so  named.  If  the 
party  cannot  be  served  within  that  time,  a  notice  of  motion 
is  given,  that  the  party  may  perform  such  act  on  or  before 
^another  day,  to  be  named  in  the  notice  ;  and  if  [  *430  ] 
there  exists  a  difficulty  in  serving  the  defendant,  on  an 
affidavit  thereof,  the  application  asks  that  service  of  the 
order  on  the  clerk  in  court  of  the  party  may  be  good 
service.  In  such  case  the  service  on  the  clerk  in  court  is 
personal. 

If  a  sum  of  money  is  to  be  paid  into  the  Accountant- 
general's  name,  or  books  or  papers  are  to  be  deposited, 
either  with  the  Master  or  the  clerk  in  court,  a  time  must 
be  fixed  in  the  order.  Where  any  difficulty  is  apprehended 
in  serving  a  party,  the  order  should  be,  not  within  a  time 
certain,  but  within  a  week  (or  any  fixed  time)  after 
service.  It  must  be  borne  in  mind,  that  if  money  is  to  be 
paid  into  the  Accountant-general's,  and  the  order  is  within 
a  certain  time  after  service,  he  will  not  receive  the  money 
without  an  affidavit  of  service,  even  if  the  party  is  willing 
to  pay  it.  If  no  time  be  fixed  in  the  order  for  payment 
of  the  money  into  court,  or  for  the  deposit  of  books  and 
papers,  a  writ  of  execution  cannot  issue  ;  but  if  a  sum  of 
money  is  directed  to  be  paid,  or  a  deed  to  be  delivered  up 
to  an  adverse  party,  no  time  need  be  limited  by  the  order, 
as  that,  in  itself,  entitles  him  to  immediate  payment  or 
delivery. 

If  an  order  directs  the  payment  of  money  or  the  deli- 
very of  a  deed  to  an  adverse  party,  that  party  must  either 
make  the  demand  personally,  or  by  some  person  duly 
authorized  by  him  under  a  power  of  attorn ey,(l)  and  this 
applies  equally,  whether  the  demand  is  made  under  a  writ 
of  execution,  or  by  service  of  a  copy  of  the  order  on  one 
not  a  party  to  the  suit.[a] 

If  an  order  directs  the  payment  of  money  into  court, 
or  the  deposit  of  deeds  and  papers,  as  no  demand  or  acquit- 
tance is  required,  a  power  of  attorney  is  not  necessary, 

(1)  Wilkins  v.  Stevens,  19  Ves.  117. 

fa]  Where  the  demand  has  been  made  by  a  person  authorized  by  letter  of  attorney, 
the  authority  must  be  shown  to  the  party  at  the  time;  and  it  must  appear  by  the  affi- 
davit filed  in  support  of  the  application,  Jackson  v.  Clarke,  13  Price,  208. 
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nor  is  it  requisite  that  the  party  should  himself  make  the 
service. 

[  *431  ]  *Upon  an  affidavit(l)  of  the  service  of  a  writ 
of  execution  of  an  order  for  payment  of  money(2)  into 
court,  or  for  depositing  papers,  and  upon  the  Accountant- 
general's  certificate  of  default  in  the  first  case,  and  upon 
ascertaining  from  his  own  clerk  in  court  that  he  has  failed 
so  to  do  in  the  last  case,  the  party  is  entitled,  without  an 
order  for  the  purpose,  to  an  attachment,  which  is  made 
out  by  the  clerk  in  court  in  the  usual  way.  If  the  pay- 
ment of  the  money,  or  the  delivery  of  the  deeds  is  directed 
to  be  made  to  a  party,  in  addition  to  the  affidavit  of  the 
service,  the  clerk  in  court  requires  an  affidavit  of  demand 
by  such  party  or  one  duly  authorized  by  power  of  attorney, 
and  of  refusal.  An  affidavit  of  the  execution  of  the  power 
is  not  necessary. 

The  attachment  is  directed  to  the  sheriff,  and  executed 
in  the  same  manner  as  an  attachment  for  want  of  appear- 
ance or  for  want  of  answer,  with  the  exception  that  it  is 
not  bailable.(S) 

If  the  attachment  is  returned  non  est  inventus,  the  party 
must  proceed  to  a  sequestration  by  attachment  with  pro- 
clamation, commission  of  rebellion,  and  serjeant-at-arms, 
in  the  same  manner  as  for  want  of  answer  under  the  old 
practice,  and  as  before  explained. 

If  the  party  is  taken  upon  the  attachment  or  any  of  the 
subsequent  processes  of  contempt,  he  cannot  put  in  bail. 

If  taken  upon  an  attachment  or  an  attachment  with 
proclamation,  he  is  sent  to  the  prison  of  the  county  where 
the  writ  is  executed,  and  the  sheriff  returns  accordingly ; 
[  *432  ]  *and  upon  his  return,  the  party  prosecuting  the 
contempt  moves  as  of  course  for  a  habeas,  which  is  made 
out  by  his  clerk  in  court,  whereupon  the  contemner  is 
brought  into  court,  and  upon  the  motion  of  the  party  pro- 
secuting the  contempt  is  handed  over  to  the  Fleet.  If 
taken  upon  a  commission  of  rebellion,  he  is  brought  into 


(1)  No  commitment  can  be  ordered  on  a  foreign  affidavit.      Musgrave  v.  Meden,  19 
Ves.  651. 

(2)  If  an  order  is  made  for  payment  of  a  sum  of  money  to  a  party  "  a  week  after 
service,"  the  affidavit  of  service  and  of  demand  must  not  be  sworn  until  after  the  expi- 
ration of  such  "  week  after  service." 

(3)  The  sheriff  having  released  the  defendant,  was  ordered  to  pay  within  a  fortnight, 
the  amount  of  debt  and  costs,  and  the  costs  of  the  application;  the  motion  was  made  on 
notice.    Solly  v.  Greathead,  11  Ves.  170. 
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court  by  one  of  the  commissioners,  and  upon  motion  is 
handed  over  to  the  Fleet.  If  taken  by  the  serjeant-at- 
arms,  he  is  brought  into  court,  and  in  like  manner  handed 
over  to  the  Fleet.  If  the  serjeant-at-arms  find  the  defen- 
dant in  custody,  he  lodges  a  detainer  and  returns  accord- 
ingly, whereupon  the  defendant  is  brought  up  by  habeas 
and  then  handed  over  to  the  Fleet. 

After  the  party  in  contempt  has  been  handed  over  to 
the  Fleet  in  any  of  the  above  events,  the  party  prosecuting 
the  contempt  is  at  liberty  to  move  for  a  sequestration 
against  him.(l)  A  certificate  of  bankruptcy  discharges 
an  attachment  for  non-payment  of  a  sum  of  money. (2) 
So  also  the  Insolvent  Debtors'  Act.(3) 

SEQUESTRATION. 

In  the  early  history  of  the  Court  of  Chancery  great  dif- 
ficulty appears  to  have  been  experienced  in  enforcing  its 
decrees,(4)  and  personal  commitment  was  often  found 
insufficient  to  compel  their  performance.  To  remedy  this 
evil  the  writ  of  sequestration  was  resorted  to,  which 
authorized  certain  persons  empowered  for  the  purpose  to 
enter  into  all  the  messuages,  lands,  tenements,  and  real 
estates  ^whatsoever  of  the  contemner,  and  not  [  *433  ] 
only  to  take,  collect,  receive,  and  sequester  all  the  rents 
and  profits  of  his  said  messuages,  &c.,  but  also  all  his 
goods,  chattels,  and  personal  estate  whatsoever.(5)[a] 

(1)  See  Dunkley  v.  Scribnor,  2  Madd.  443.     Eq.  Ca.  Ab.  352.     Errington  v.  Ward, 
8  Ves.  314. 

(2)  Wall  v.  Atkinson,  Coop.  198.  (3)  Wheldale  v.  Wheldale,  16  Ves.  375.  (a.) 

(4)  Eq.  Ca.  Ab.  130. 

(5)  Tnis  is  the  form  now  used  ;  but  in  Lord  Bacon's  time  the  sequestration  was  con- 
fined  to  the  lands,  &c.  in  question. 

[a]  This  court  can,  through  a  sequestration,  lay  hold  of  property  of  every  description, 
any  where  within  its  jurisdiction,  belonging  to  a  party  in  contempt  for  not  obeying  a 
decree,  and  it  IMS,  also,  power  to  apply  it  in  satisfaction.  And  where  the  delay  of  an 
attachment  and  sequestration  would  jeopard  the  rights  of  the  opposite  party,  the  latter 
may,  in  the  first  instance,  file  a  fresh  bill,  thereby  restraining  the  property,  and  the  party 
in  contempt,  and  thus  obtain  the  effect  of  the  former  decree.  White  v.  Geraerdt,  1 
Edw.  336. 

A  sequestration  is  proper,  if  the  defendant  obstinately  lie  in  jail  to  save  his  estate,  or 
exhausts  it,  in  paying  other  creditors,  to  the  injury  of  the  plaintiff.  Ross  v.  Colville,  3 
Call,  382.  So,  it  may  issue,  where  the  defendant  is  about  to  remove,  to  avoid  a  decree, 
which  he  expects  will  be  made  against  him.  Anonymous,  1  Hayw.  317.  But  it  will 
not  be  ordered,  upon  an  unsupported  affidavit  that  the  defendant  is  wasting  his  effects. 
Spillcr  v.  Spillcr,  1  Hayw.  482.  The  affidavit,  on  which  an  order  of  sequestration  is 
awarded,  should  state  positively  the  existence  of  the  facts  on  which  the  application  is 

34* 
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Of  the  origin  of  the  writ  of  sequestration  and  of  its  first 
application  for  the  purpose  of  enforcing  obedience  to  the 
orders  and  decrees  of  the  Court  of  Chancery,  much  uncer- 
tainty appears  to  prevail.  In  Kildare  v.  Eustace,(l)  it  is 
stated  that  sequestrations  were  first  introduced  in  Lord 
Bacon's  time,  whereas  Mr.  Beames  in  his  Notes  to  the 
Chancery  Orders,  to  disprove  such  allegation,  cites  a  case 
from  Tothill  of  a  sequestration  as  early  as  31  Eliz.  or 
about  1588,(2)  and  in  1  Eq.  Ca.  Ab.  130,  it  is  said  that 
sequestrations  were  first  introduced  by  Sir  Nicholas  Bacon 
in  the  reign  of  Elizabeth.  The  declaration  that  killing  a 
sequestrator  in  the  execution  of  his  duty  was  not  murder 
as  hereafter  cited,  proves  sequestration  to  have  existed  as 
early  as  16th  Elizabeth.  It  appears  evident  that  seques- 
trations were  granted  very  sparingly  in  the  reign  of  Eliza- 
beth and  her  immediate  successor,  and  that  they  were 
regarded  with  extreme  jealousy  by  the  courts  of  common 
law.  In  the  reign  of  Elizabeth  it  was  holden  by  the  judges 
of  the  Common  Law  Court  that  the  Chancellor  could  not 
by  his  decree  sequester  the  party's  land,  that  it  could  only 
agere  in  personam^  and  not  in  rem  ;  and  in  16th  Eliz.  in 
Coleston  v.  Gardner,(3)  it  was  resolved  that  if  a  man 
killed  a  sequestrator  in  the  execution  of  such  process,  it 
was  not  murder. 

By  Lord  Bacon's  29th  Ord.  it  was  directed  that  "  no 
sequestration  should  be  granted  but  of  lands,  leases,  or 
goods  in  question,  and  not  of  any  other  lands  or  goods 
[  *434  ]  not  ^contained  in  the  suits."(4)  But  in  Hyde 
v.  Petit,(5)  it  was  decided  that  a  sequestration  was  not 
confined  to  the  thing  in  demand,  and  the  present  form  of 

(1)  1  Vern.  421.  (2)  Beam.  Ord.  17.  (3)  2  Ca.Ch.  43. 

(4)  Beam.  Ord.  16.  (5)  19  Car.  2  ;  Ch.  Ca.  91. 

granted,  or  if  only  matter  of  belief,  the  grounds  of  such  belief.  Edwards  v.  Massey,  1 
Hawks,  359. 

Where  a  party  perseveres  in  his  refusal  to  deliver  over  property  to  a  receiver,  the 
property  may  be  sequestered  ;  and  his  servants,  agents,  &c.,  will  be  prohibited  from 
delivering  it  to  him,  or  applying  it  to  his  use,  on  pain  of  contempt.  The  People  v. 
Rogers,  2  Paige,  103. 

Upon  a  decree  for  dower,  there  can  be  no  sequestration  of  the  two-thirds,  to  satisfy 
the  claim  for  rents  and  profits  of  the  dower.  Chase's  case,  1  Bland,  372. 

The  Court  will  not  grant  a  sequestration,  or  appoint  a  receiver  of  a  corporation, 
against  which  an  execution  has  been  returned  unsatisfied,  upon  an  exparte  statement  of 
a  judgment  creditor.  But  upon  filing  a  petition  duly  verified,  an  order  to  show  cause, 
at  a  future  day,  why  the  prayer  of  the  petitioner  should  not  be  granted,  may  be  entered  ; 
and  an  injunction  will  be  allowed,  restraining  the  officers  of  the  corporation  from  selling, 
transferring,  assigning  or  incumbering  the  property  or  effects  of  the  corporation,  in  the 
mean  time.  Devoe  v.  Ithica  and  Owego  Rail  Road  Co.,  5  Paige,  521. 
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sequestration  extends  to  all  the  messuages,  &c.,  as  herein- 
before set  forth. 

The  Court  of  Chancery  in  England  may  grant  a  seques- 
tration against  the  defendant  in  Ireland,  but  it  must  be 
after  a  sequestration  taken  out  out  here,  and  nulla  bona 
returned.(l) 

A  sequestration  is  not  like  any  process  at  common  law, 
nor  is  it  awarded  in  imitation  of  any  of  those  processes  ; 
it  is  a  special  remedy  warranted  by  the  course  of  the 
Court,  and  stands  upon  its  own  rules.  It  is  more  effectual 
than  an  execution  by  fieri  facias,  for  the  party  is  entitled 
to  the  sequestration,  notwithstanding  he  detains  the  body 
under  attachment.(2)[a]  No  sequestration  lies  till  the 
time  for  the  return  of  the  attachment  is  out  on  which  the 
body  was  taken  ;(3)  and  an  order  made  before  such  return 
was  discharged.(3)  The  sequestration  binds  from  the 
time  of  awarding  the  commission,  and  not  only  from  the 
time  of  executing  it.(4) 

The  sequestrators  are  officers  of  the  Court,  and  they 
are  answerable  for  their  own  acts,  and  not  the  party  who 
takes  out  the  sequestration. (5)  If  they  misconduct  them- 
selves, or  exceed  their  authority,  an  order  is  obtained  for 
a  fixed  day  for  them  to  show  cause  why  they  should  not 
be  committed.(G)  If  sequestrators  are  forcibly  dispos- 
sessed, they  are  restored  *by  injunction.(7)[a]  [  *435  ] 
They  are  allowed  to  open  boxes  and  rooms  that  are  locked 
up,  if  the  keys  are  denied  them. (7) 

Under  a  sequestration  for  non-payment  of  a  sum  of 
money  an  order  may  be  obtained  upon  notice  of  motion 
to  the  other  side,  to  empower  the  sequestrators  to  let  a 
house  and  real  estate. (8)  And  that  equally  under  an  inter- 


(1)  Fry  v.  Barnard,  2  P.  W.  261. 

(2)  2  Eq.  Ca.  Ab.  712;  Martin  v.  Kerridge,  3  P.  W.239;  Coulston  v.  Gardiner,  3 
Swanst.  2b3,  n.  (a). 

(3)  Martin  v.  Kerridge,  3  P.  W.  239.     The  defendant  was  taken  on  attachment  and 
handed  over  to  the  Fleet,  and  the  next  day  a  sequestration  was  moved  for  although  the 
return  of  the  attachment  had  not  expired.     The  sequestration  was  discharged. 

(4)  Burdett  v.  Rockley,  I  Veru.  5tf.  (5)  Lady  Dacres  v.  Chute,  1  Vern.  160. 

(6)  Lord  Pelham  v.  Lord  Harley,  3  Swanst.  291.(n.) 

(7)  Lord  Pelham  v.  Duchess  of  Newcastle,  3  Swanst.  289.  (n.) 

(8)  Neale  v.  Bealing,  3  Swanst.  304,  n.  (c~) ;  Dunkley  v.  Scribnor,  2  Madd.  443. 

[a]  Crone  v.  O'Dell,  2  Molloy,  344,  (12  Eng.  Ch.  Rep.  491.)  See,  also,  Bryson  v. 
Petty,  1  Bland,  183. 

[a]  A  writ  of  assistance  will  not  be  granted  to  sequestrators.  See,  also,  as  to  how  to 
proceed  when  sequestrators  are  resisted.  Brown  v.  Cuffe,  1  Hogan,  145, 
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locutory  order  as  on  a  final  decree.(l)  Sequestrators  may 
also  sell  goods,  under  an  order  for  non-payment  of 
money  ;(2)  but  an  order  must  be  obtained  for  the  purpose, 
and  notice  of  the  motion  must  be  served.(3)  Sequestra- 
tors  may  apply  to  pay  the  money  which  they  have  levied 
into  court. (4)  Copyholds  are  subject  to  a  sequestra- 
tion.^) The  sequestrators  are  entitled  to  lay  their  hands 
on  all  tangible  property  without  regard  to  the  claims  of 
third  persons  whom  the  Court  will  compel  to  come  in  and 
be  examined  pro  interesse  swo,  but  a  chose  in  action  can- 
not be  so  taken. (6)[6]  A  sequestration  cannot  be  defeated 
by  a  voluntary  conveyance  pendente  /z/e,(7)  and  will 

(1)  Cadell  v.  Smith,  3  Swanst.  308,  n.  (6)         (2)  Cabbell  v.  Smith,  3  Bro.  C.  C.  361. 
(3)  Mitchell  v.  Draper,  9  Ves.  208.  (4) v.  Bennett,  1  Ves.  89. 

(5)  Coulston  v.Gardiner,  3  Swanst.  282,  n.  (a} ;  but  see  doubt  expressed  in  Marquis 
of  Carmarthen  v.  Hawson,  3  Swanst.  294. 

(6)  Franklin  v.  Colhoun,  3  Swanst.  310.         (7)  Witham  v.  Bland,  3  Swanst.  276. 


[/>]  Mr.  Hoffman  says,  in  his  Practice,  vol.  i.  p.  157, 158  :  "  it  is  a  question  of  great 
difficulty  whether  the  sequestrators,  on  this  process,  can  sequester  a  chose  in  action.  I 
think  it  may  be  stated,  as  a  matter  of  strict  authority,  to  be  the  result  of  all  the  English 
cases,  that  if  the  party  indebted  or  holding  the  chose  in  action  resists,  no  order  can  be 
made  upon  him.  But  there  is  a  great  deal  of  authority,  even  in  England,  in  support  of 
the  power,  and  the  principles  of  our  own  decisions,  in  other  cases,  tend  to  sanction  it." 
See  also  the  cases,  fully  reviewed,  in  a  note  to  1  Hoff.  Ch.  Prac.  158 — 160. 

In  White  v.  Geraerdt,  1  Edw.  340,  the  Vice  Chancellor  observes  :— "  After  a  decree 
for  the  payment  of  money  or  performance  of  a  duty,  the  goods  of  the  party,  his  money 
and  the  rents  and  profits  of  his  lands  may  be  applied,  upon  a  sequestration,  to  the  pay- 
ment  of  the  demand  :  2  Brown's  Ch.  Pr.  738  ;  2  Harr.  (Newl.  ed.)  334  :  and  although 
it  has  sometimes  been  questioned,  whether  chases  in  action  are  liable  to  a  sequestration, 
there  can  be  no  objection  to  it,  upon  principle.  It  is  analogous  to  the  power  which  this 
court  now  constantly  exercises  over  the  equitable  interests  and  things  in  action  of  the 
debtor,  where  a  judgment  at  law  has  been  recovered  and  proves  unavailing  upon  the 
writ  of  fieri  facias.  The  same  reason  exists,  for  aiding  the  creditor  by  decree  ;  and 
surely  this  court  will  go  as  far  in  that  case  as  in  the  other,  in  order  to  compel  satisfac- 
tion, out  of  a  species  of  property  which  cannot  be  reached  by  ordinary  execution."  And 
after  referring  to  some  cases,  to  show  how  this  has  been  done,  through  the  medium  of  a 
sequestration,  he  continues  : — "I  have  no  hesitation,  therefore,  in  saying,  this  court  is 
competent,  through  the  medium  of  sequestration,  to  lay  hold  of  property  of  every 
description,  any  where  within  its  jurisdiction,  belonging  to  a  party  in  contempt  for  not 
obeying  a  decree  ;  and,  also,  has  power  to  apply  it,  iu  satisfaction  of  the  debt  or  duty 
decreed  against  such  person."  Ibid.  340,  341. 

In  a  late  case  in  England,  before  Lord  Langdale,  M.  R.,  it  was  held,  after  an  exami- 
nation of  the  cases,  that  chases  in  action  are  subject  to  the  process  of  sequestration  in  a 
clear  and  simple  case,  and  that  a  sequestration  may  be  made  effective,  in  respect  to 
chases  in  action,  by  an  order  only,  or  that  a  voluntary  payment  may  be  protected.  In 
other  cases,  it  may  be  necessary  to  resort  to  an  action  or  suit,  under  the  directicn  of  the 
Court.  And  whore  a  defendant,  against  whom  a  sequestration  had  issued,  \vas  entitled 
to  a  rent  charge  issuing  out  of  the  estate  of  A.  B.,  with  power  of  distress,  and  the  rent 
charge,  being  in  arrear,  was  claimed  both  by  the  sequestrators  and  the  defendant,  and 
A.  B.  offered  to  pay  the  arrears  to  the  pequestrators,  on  being  indemnified,  but  no  pro- 
tection being  offered  her,  she  paid  over  the  arrears  to  the  defendant,  who  threatened  to 
distrain  ;  it  was  held,  that  A.  B.  was  entitled  to  protection,  and  that  an  application 
ought  to  have  been  made  to  the  Court,  for  an  order  ibr  her  to  pay  ;  and  that,  under  the 
circumstances,  she  was  not  liable  to  pay  the  amount  to  the  scquesirutors.  Wilson  v. 
Metcalfe,  i  Bcav.  263 ;  S.  C.  3  Lond.  Jurist,  601. 
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prevail  against  a  prior  conveyance  designed  to  defeat  it, 
but  not  against  prior  conveyances  for  valuable  considera- 
tion or  bona  fide.(l)  Lord  Hardwicke,  in  Bird  v.  Little- 
hales,(2)  with  his  usual  precision  explains  in  what  cases 
a  sequestration  over-reaches  a  sale ;  he  observes,  "  If  a 
bill  be  brought  for  land,  and  the  party  sells  it  before  decree 
for  a  valuable  consideration,  and  afterwards  there  is  a 
decree  *for  the  plaintiff  for  the  same  land,  the  [  *436  ] 
sequestration  will  over-reach  the  purchase,  because  it 
was  made  upon  a  Us  pendens  ;  much  more  will  such  pur- 
chase be  over-reached  if  made  after  the  decree  pro- 
nounced ;  but  if  a  bill  is  only  for  a  personal  demand,  and 
the  defendant  sells  his  land  for  valuable  consideration 
during  the  suit,  or  even  after  the  decree  pronounced,  it 
will  be  out  of  the  reach  of  a  sequestration ;  but  if  such 
purchase  was  with  intent  to  avoid  the  decree  for  the  per- 
sonal demand,  the  sequestration  shall  defeat  it." 

In  Coulston  v.  Gardiner,(3)  the  Court  observed,  "A 
purchaser  for  a  valuable  consideration  before  the  decree, 
is  free  ;  for  though  a  decree  as  to  some  purposes  be  equal 
with  a  judgment,  yet  it  is  never  so  till  a  sequestration 
awarded  ;  for  till  then,  neither  land  nor  goods  are  bound ; 
so  he  is  free,  who  comes  in  voluntarily  and  bonajide  ;  for 
the  very  same  reason,  after  a  sequestration  is  laid  on 
against  the  father,  if  he  dies  and  the  lands  descend  to  the 
issue  in  tail,  the  sequestration  is  discharged." 

A  fee  of  6s.  Sd.  per  diem  is  sometimes  allowed  to  each 
sequestrator ;  but  it  is  not  a  stated  fee,  where  the  effects 
are  large  or  small,  and  however  long  in  possession.(4) 
The  amount  of  a  sequestrator's  fee  is  discretionary,  and 
dependent  upon  the  nature  and  amount  of  the  property. 

A  sequestrator  being  in  possession  of  a  rectory  under 
a  sequestration  issued  by  a  creditor  of  the  rector,  a  second 
creditor  having  obtained  a  subsequent  sequestration,  is 
entitled  to  an  account  in  equity  against  the  first  seques- 
trator, and  payment  of  the  surplus  after  satisfaction  of 
the  first  creditor,  nor  are  prior  incumbrancers  who  have 
not  obtained  sequestrations  necessary  parties  to  the 
suit.(5)  *If  it  is  necessary  to  examine  a  seques-  [  *437  ] 

(1)  Coulston  T.  Gardiner,  3  Swanst.  279,  n.(a).        (2)  Cited  at  3  Swanst.  299. 
(3)  3  Swanst.  283,  n.  (a).  (4)  Wood  v.  Freeman,  2  Atk.  541, 

(5)  Cuddington  v.  Withy,  2  Swanst.  174. 
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trator,  his  examination  does  not  require  the  signature  of 
counsel.(l) 

WHEN  A  SEQUESTRATION  ABATES  OR  DETERMINES. 

If  the  suit  abates,  the  sequestration  abates  also,(2) 
but  in  some  cases  it  is  revived  by  the  order  to  revive,  in 
others  it  determines  altogether.  A  sequestration  issued 
on  mesne  process,  not  only  abates  but  determines  by  the 
death  of  the  party  in  contempt,(3)  but  if  issued  for  the 
non-performance  of  a  decree,  though  only  for  a  personal 
duty,  it  does  not  determine.(4)  In  the  Marquis  of  Car- 
marthen v,  Hawson,(5)  a  query  is  raised  whether  a  seques- 
tration determines. 

A  sequestration  was  granted  against  the  heir,  not  claim- 
ing as  heir  but  by  conveyance  pendente  lite,  for  a  personal 
duty  decreed  against  the  father.(6)  After  revivor  the 
sequestration  will  bind  the  heir,  as  much  as  it  did  in  his 
father's  lifetime,  but  it  will  not  bind  the  lands  if  they  des- 
cend to  the  issue  in  tail.(7) 

The  Court  has  no  jurisdiction  on  motion  (without  a  bill) 
to  order  a  person  not  a  party  to  the  cause,  to  pay  into 
court  the  arrears  of  a  chose  in  action,  under  a  sequestra- 
tion upon  mesne  process.(S) 

Where  a  sequestration  has  been  awarded  for  non-per- 
formance of  a  decree  for  the  payment  of  a  sum  of  money, 
the  process  of  contempt  having  been  returned  non  est 
inventus,  if  the  sequestrators  are  unable  to  levy  sufficient 
[  *438  ]  to  discharge  *the  amount  of  the  sum  decreed  to  be 
paid,  together  with  all  costs,  the  party  prosecuting  the  con- 
tempt is  entitled  to  revive  the  prior  process,  and  to  take  the 
party  in  custody  and  detain  him  until  the  balance  is  paid. 
In  Wright  v.  Wellesley,(9)  it  was  ordered  that  the 

sequestrators  A.  and  B.  do  on  or  before  the day  of 

pay  the  sum  of  £ cash  to  the  plaintiff  in  part 

payment  of  the  sum  of  £ .  And  that  the  order  direct- 
ing the  serjeant-at-arms  attending  this  court,  to  go  against 

(1)  Keene  v.  Price,*  1  S.  &  S.  98.  (2)  Wharam  v.  Broughton,  1  Ves.  180. 

(3)  Burdett  v.  Rockley,  1  Vern.  58.          (4)  Idem.     Hawkins  v.  Crook,  3  Atk.  594 
(5)  3  Swanst.  294,  (n.)  (6)  Witham  v.  Bland,  3  Swanst.  276. 

(7)  Coulston  v.  Gardiner,  3  Swanst.  283,  (n.) 

(8)  Johnson  v.  Chippindall,*1  2  Sim.  55. 

(9)  Heard  by  the  Vice  Chancellor,  25  February,  1835. 

>Eng.  Chan.  Reps.  i.  50.  bEng.  Chan.  Reps.  ii.  309. 
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the  defendant  and  the  warrant  of  the  Right  Honourable 
Lord  High  Chancellor  of  Great  Britain,  thereon  be  renew- 
ed for  the  sum  of  £ .  The  order  was  made  upon  the 

appearance  of  the  sequestrators,  and  upon  affidavit  of 
service  of  a  notice  of  motion  on  the  clerk  in  court  of  the 
defendant  Wellesley.  The  order  was  made  on  the  autho- 
rity of  a  case  in  2  Dick.  443,  which  was  examined  with 
Registrar's  book. 

The  facts  in  Wright  v.  Wellesley,  as  recited  in  the 
order,  were  as  follows:  The  decree  directed  a  specific 
performance,  and  referred  it  to  the  Master  to  take  an 
account  of  what  was  due  to  the  plaintiff  for  rent,  for  the 
residue  of  his  purchase-money,  and  for  interest,  and  order- 
ed the  taxation  of  the  costs  of  the  plaintiff,  and  that  the 
Master  should  settle  a  proper  assignment  or  conveyance 
of  the  premises,  and  that  on  the  execution  thereof  by  the 
plaintiff,  that  the  defendant  should  pay  the  plaintiff  the 
amount  found  due  by  the  Master,  and  the  Master  was  to 
appoint  a  time  and  place  for  the  payment  thereof.  The 
Master  by  his  report,  which  was  absolutely  confirmed, 

found  £ due  for  principal  and  interest ;  and  found  that 

the  defendant  had  been  required  in  the  usual  manner  to 
bring  in  the  draft  assignment,  or  conveyance,  but  which 
he  had  not  thought  fit  to  do,  and  that  an  order  for  a  seques- 
tration had  gone  ^against  him  for  such  default,  [  *439  ] 
until  he  should  produce  such  draft  conveyance  before  the 
Master.  The  Master  directed  the  sum  found  due  to  be 
paid  at  the  Rolls  Chapel  on  the  —  day  of . 

By  an  order  dated  February,  1833,  it  was  ordered  that 
the  property  in  question  should  be  sold  before  the  Master, 
and  the  plaintiff  be  at  liberty  to  bid  for  the  same.  The 
Master  sold,  and  reported  the  plaintiff  the  best  purchaser. 
By  an  order  dated  1st  August,  1833,  the  plaintiff  was  to 
be  at  liberty  to  set  off  a  sufficient  part  of  the  amount  due 
from  the  defendant  to  him  against  the  plaintiff's  purchase 
money,  and  for  the  plaintiff  to  be  let  into  possession,  and 
it  discharged  the  defendant  from  the  contract,  and  refer- 
red it  back  to  the  Master  to  carry  on  the  accounts.  The 
Master's  next  report  found  how  much  was  due  to  the 
plaintiff  after  deducting  the  purchase-money.  By  order 
of  20th  March,  1834,  it  was  ordered  that  the  defendant 
should  pay  said  sum,  and  that  service  of  said  order,  and 
of  a  writ  of  execution  of  the  same  and  of  all  subsequent 
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orders  upon  the  defendant's  clerk  in  court  in  the  cause 
should  be  deemed  good  service  on  the  defendant.  A 
writ  of  execution  of  the  order  was  served  on  the  clerk  in 
court.  The  defendant  stood  out  all  process  of  contempt 
to  a  serjeant-at-arms,  which  was  returned  non  est  inventus, 
whereupon  a  sequestration  issued.  The  order  then  recites 
the  certificate  of  the  sequestrators  having  a  sum  of  £ — 
in  their  hands,  levied  and  received  by  them  under  and  by 
virtue  of  the  sequestration,  and  then  follows  the  order  of 
25th  February,  1835,  in  the  terms  before  mentioned. 

[  *440  ]  *TO  ENFORCE  DECREES  AND  ORDERS  AGAINST  PERSONS 
HAVING  PRIVILEGE  OF  PEERAGE  AND  OF  PARLIAMENT. 

If  a  person  having  privilege  of  peerage  or  of  parliament 
is  guilty  of  a  contempt,  in  refusing  or  neglecting  obedience 
to  the  orders  of  the  Court ;  instead  of  proceeding  against 
him  by  attachment,  or  if  not  a  party  to  the  suit,  procuring 
an  order  that  he  may  stand  committed  in  default  of  obe- 
dience, an  order  for  a  sequestration  nisi  is  obtained,  (1) 
which  is  granted  upon  a  motion  as  of  course.  A  copy  of 
this  order  is  personally  served  on  the  person  privileged, 
and  if  he  does  not  show  cause  within  the  time  fixed  by 
such  order,  the  same  is  made  absolute  upon  a  motion  as 
of  course. 

In  contempts  of  a  more  personal  nature,  the  Court  has 
jurisdiction  either  to  order  the  sequestration  or  to  direct 
personal  commitment.  In  a  case  where  a  person  having 
privilege  of  peerage  was  guilty  of  a  contempt,  in  contriving 
the  marriage  of  an  infant  ward,  a  sequestration  nisi  was 
ordered.(2)  But  in  a  case  where  the  husband  was  a 
lunatic,  the  wife,  though  an  Irish  peeress,  was  committed 
for  not  producing  him.(3)  The  reader  is  also  referred  to 
the  case  of  Mr.  Wellesley. 

TO  PROCEED  AGAINST  PERSONS  NOT  PARTIES  ON  RECORD. 

It  has  been  before  observed,  that  neither  a  writ  of  exe- 
cution nor  an  attachment  can  issue  against  or  at  the  suit 

o 

of  one  not  a  party  on  record.    To  enforce  an  order  against 

(I)  Crawley  v.  Clarke,  3  Bro.  C.  C.  373.  (2)  2  Eq.  Ca.  Ab.  710, 

(3)  Lord  Wenman's  case,  1  P.  W.  701. 
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one  so  situated  (take  for  example  a  purchaser  under  a 
*decree)[a]  he  is  personally  served  with  a  copy  of  [  *44 1»] 
the  order,  showing  him  the  original  duly  passed  and 
entered,  which  order  limits  the  time  within  which  he  is  to 
do  the  particular  act ;  as  for  example,  if  ordered  to  pay  in 
his  purchase-money,  it  is  within  some  time  specified  in  the 
order.(l) 

An  order  to  ground  a  contempt,  on  two  solicitors  as 
partners,  is  not  duly  served  by  serving  it  on  one  of  them 
and  leaving  a  copy  at  the  place  where  the  partnership 
business  was  carried  on ;  it  must  be  personal. (2) 

Upon  an  affidavit  of  the  personal  service  of  the  order, 
and  upon  the  Accountant-general's  certificate  that  the 
money  is  not  paid  m,  the  party  may  at  the  expiration  of 
the  time  fixed  move  upon  notice,(3)  of  which  personal 
service  is  required,  that  the  purchase-money  may  be  paid 
in  within  four  days,  or  that  the  purchaser  may  stand  com- 
mitted, and  that  he  may  pay  the  costs  of  the  application. 
A  copy  of  this  order  is  served  personally  on  the  purcha- 
ser. And  on  an  affidavit  thereof,  the  party  prosecuting 
the  contempt  is  at  liberty  to  apply  exparte  upon  a  motion 
as  of  course  that  the  purchaser  may  be  committed,  and 
the  order  is  made  accordingly.  The  order  is  drawn  up, 
and  a  warrant  made  out,  and  signed  by  the  Lord  Chan- 
cellor, which  is  executed  by  the  Deputy  Warden  of  the 
Fleet,  when  the  purchaser  is  handed  over  to  the  Fleet, 
and  there  the  process  stops,  as  he  cannot  be  proceeded 

(1)  Anon.  14  Ves.  207.  (2)  Young  v.  Goodson,*  2  Russ.  254. 

(3)  Re  Partington,  6  Madd.  71. 

[a]  Purchasers  under  decrees  in  Chancery,  are  regarded  to  a  certain  extent  as  parties 
to  the  suit  so  as  to  be  under  the  control  of  the  Court  on  the  one  hand,  and  its  protection 
on  the  other.  Thus,  a  purchaser  under  an  order  or  decree  in  Chancery  may  be  corn- 
pelled  to  complete  his  purchase  by  an  order  on  him  in  a  summary  way,  without  a  bill, 
to  pay  or  bring  the  money  into  court.  Richardson  v.  Jones,  3  Gill  &  Johns.  164;  Gor- 
don v.  Sims,  2  McCord's  Ch.  Rep.  165  ;  Brown  v.  Wallace,  4  Gill  &  Johns.  479  ;  Mat- 
ter  of  French,  2  Molloy,  453,  (12  Eng.  Ch.  Rep.  554;)  Dunham  v.  Minard,  4  Paige, 
441  ;  Morris  v.  Mowatt,  2  Paige,  536  ;  Anderson  v.  Foulke,  2  Har.  &  Gil!,  346;  VVeeras 
v.  Brewer,  2  Har.  &  Gill,  390  ;  Dick  v.  Barrett,  1  Hogan,  351 ;  Hobhouse  v.  Hamilton, 
1  Hogan,  401  ;  De  Espard  v.  Head,  1  Hogan,  486  ;  Knox  v.  Gorman,  2  Molloy,  107. 
And,  on  the  other  hand,  parties  to  the  suit  and  all  parties  coming  in  under  the  decree, 
as  well  as  all  who  do  not  claim  to  hold  by  title  paramount  to  the  parties,  will  be  enjoined 
from  disturbing  the  purchaser.  Stackpole  v.  Curtis,  2  Molloy,  504,  (12  Eng.  Chan.  Rep. 
585;)  Dorsey  v.  Campbell,  1  Bland,  363 ;  McComb  v.  Kankey,  Ibid. ;  Chapline  v.  Chap 
line,  1  Bland,  364;  Wright  v.  Wright,  1  Bland,  365  ;  Taylor  v.  Colegate,  Ibid. 

•Eng.  Chan.  Reps.  iii.  99. 
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against  to  a  sequestration,  that  remedy  being  confined  to 
parties  to  the  suit. 

If  the  first  order  directing  the  act  does  not  limit  a  time, 
an  order  must  be  obtained  for  that  purpose  upon  notice  of 
motion,  since  the  four  days'  order  or  the  order  nisi  for 
committal  is  never  granted  unless  the  previous  order  spe- 
cifies a  time. 

[  *442  ]  *If  the  order  directs  a  duty  to  be  performed  to 
the  adverse  party,  as  where  an  order  directs  the  payment 
of  a  bill  of  costs  by  the  client  to  the  solicitor,  the  solicitor 
either  makes  the  demand  personally,  or  authorises  some 
one  to  make  the  demand  by  power  of  attorney,  and  the 
next  order  is  granted  upon  an  affidavit  of  service,  demand, 
and  refusal. 

In  proceeding  against  a  party  for  contempt,  the  Court 
appears  to  recognise  a  marked  distinction  between  con- 
tempts of  omission  and  contempts  of  commission.  If  a 
party  omits  to  comply  with  an  order,  the  Court  will  grant 
a  day  for  him  to  do  so,  before  even  the  order  nisi  for 
committal  is  granted,  as  where  a  party  is  ordered  to 
deposit  deeds  or  to  pay  in  money  ;  but  if  a  party  unlaw- 
fully resists  the  execution  of  the  process  of  the  Court,  or 
acts  in  opposition  to  an  order  or  injunction,  the  Court  pro- 
ceeds in  a  more  summary  way,  arid  according  to  the  case 
will  either  commit  the  conternner  at  once  upon  an  exparte 
application,(l)  or  will  require  a  notice  of  motion,(2)  or 
an  order  nisi  to  be  personally  served  upon  him,(3)[a]  and 

(1)  Ex  parte  Clarke,*  1  R.  &  M.  563.  (2)  Angerstein  v.  Hunt,  6  Ves.  488. 

(3)  Durant  v.  Moore,b  2  R.  &  M.  33. 

[a]  It  always  rests  in  the  sound  discretion  of  the  Court,  whether  the  rule  shall  be  abso- 
lute or  nisi ;  though  the  latter  is  the  usual  and  safer  course.  Matter  of  Vanderbilt,  4 
Johns.  Ch.  Rep.  58. 

The  attachment  may  also  be  granted,  in  the  first  instance,  to  bring  the  party  before 
the  Court ;  and,  in  such  case,  the  order  for  the  attachment  should  net  contain  an  adjudi- 
cation of  the  Court  that  he  has  been  guilty  of  a  contempt.  It  should  merely  direct  the 
issuing  of  the  attachment,  or  only  declare  that  it  appears  to  the  Court,  that  there  is  prob- 
able cause  for  the  issuing  of  an  attachment,  to  bring  the  defendant  before  the  Court,  to 
answer  to  the  alleged  contempt.  McCredie  v.  Senior,  4  Paige,  378. 

An  attachment  for  contempt,  in  the  disobedience  of  a  decree,  will  lie  only  for  disobe- 
dience of  what  is  decreed,  and  not  of  what  may  be  decreed.  Taliaferro  v.  Horde's 
Adm'r.,  1  Rand.  242.  And  it  will  not  be  awarded  against  a  party,  for  refusing  obedience 
to  a  decree  which  yet  remains  general  and  uncertain,  and  the  extent  of  which,  as 
relates  to  him,  he  cannot  ascertain  without  applying  to  the  Court  for  a  further  decree. 
Birchett  v.  Boiling,  5  Munf.  442. 

An  attachment,  issued  against  a  party,  after  abatement  of  the  suit  and  before  revivor, 
is  irregular.  Wilson  v.  Ness,  March  14,  1835,  10  Leg.  Observ.  74. 

»Eng.  Chan.  Reps,  iv,  560.  LEng.  Chan.  Reps,  vi.  382. 
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upon  his  appearance  or  default  will  make  such  order  as 
shall  be  reasonable. 

TO  ENFORCE  DECREES  AGAINST  A    MARRIED  WOMAN. 

It  was  observed  by  the  Court,  "  that  one  of  the  greatest 
difficulties  that  has  occurred  in  the  court  is  how  to  give 
any  execution  against  the  property  of  a  married  woman  ; 
and  in  Hulme  v.  Tenant,  Lord  Thurlow  went  no  further 
than  the  rents  and  profits  of  the  estate,  not  as  to  the  estate 
itself,  and  clearly  not  against  her  person."(l)[Z>] 

^AGAINST  A  CORPORATION.  [    *443    ] 

A  writ  of  execution  is  the  first  step  against  a  corpora- 
tion, for  compelling  the  performance  of  a  decree.  On  an 
affidavit  of  the  service  of  the  writ  of  execution,  a  dis- 
tringas  is  issued  by  the  clerk  in  court.  If  the  sheriff  returns 
nulla  bona,  an  alias  distringas,  and  then  a  pluries  distringas 
is  issued,  and  if  the  sheriff  again  returns  nulla  bona,  a 
sequestration  is  ordered  upon  a  motion  as  of  course.  If 
the  sheriff  returns  "  issues  40s."  to  the  first  distringas,  or 
issues  in  the  increased  amount  to  either  of  the  subsequent 
writs  of  distringas,  a  sequestration  nisi  is  ordered.(2) 

TO  ENFORCE  DECREES  UNDER  1  WILL.  4,  CAP.  36. 

By  the  1  Will.  4,  c.  36,  Rule  15,  it  is  enacted,  that 

(1)  Nantes  v.  Corroch,  9  Ves.  189. 

(2)  Harvey  v.  East  India  Company,  2  Vern.  395.    2  Eq.  Ca.  Ab.  281.    Lowten  v, 
Colchester,  3  Mer.  546. 

[6]  A  feme  covert  is,  as  to  her  separate  estate,  considered  as  a  feme  sole,  and  may,  in 
person  or  by  her  legally  authorized  agent,  bind  such  separate  estate  with  the  payment 
of  debts  contracted  for  the  benefit  of  that  estate,  or  for  her  own  benefit,  upon  the  credit 
of  the  separate  estate.  And  even  the  assent  or  concurrence  of  the  trustee  is  not  neces- 
sary, where  no  restriction  upon  her  power  is  contained  in  the  deed  or  instrument  under 
which  such  separate  estate  is  held.  Dowling  v.  Maguire,  1  Lloyd  v.  Goold,  19  ;  Cater 
v.  Eveleigh,  4  Desau.  19  ;  Montgomery  v.  Eveleigh,  1  McCord's  Ch.  Rep.  267.  And  her 
equitable  estate  is  liable  for  the  payment  of  all  her  equitable  debts,  to  the  same  extent 
as  though  such  debts  were  contracted  by  a  feme  sole.  Prater's  Husb.  &  Wife,  109; 
Jaques  v.  Methodist  Episcopal  Church,  17  Johns.  548  ;  Murray  v.  Barlee,  4  Sim.  82,  (6 
Eng.  Ch.  Rep.  43;)  North  American  Coal  Co.  v.  Dyett,  7  Paige,  9.  And  where  a  feme 
covert  is  proceeded  against,  in  respect  to  her  separate  estate,  though  the  husband  must 
be  made  a  party  defendant,  the  subpcena  to  answer  must  be  personally  served  on  her, 
and  in  all  other  respects,  in  the  conduct  of  the  suit,  she  must  be  treated  as  a  feme  sole. 
Dyett  v.  North  American  Coal  Co.  20  Wend.  570 ;  1  Hoff.  Ch.  Prac.  232. 

The  incapacities  of  femes  covert,  provided  by  the  common  law,  apply  to  their  civil 
rights,  and  are  for  their  protection  and  interest.  Shanks  v.  Dupont,  3  Peters,  242. 
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"  when  any  person  shall  have  been  directed  by  any  decree 
or  order  to  execute  any  deed  or  other  instrument,  or  make 
a  surrender  or  transfer,  or  to  levy  a  fine  or  suffer  a  reco- 
very, and  shall  have  refused  or  neglected  to  execute, 
make,  or  transfer,  or  levy  or  suffer  the  same,  and  shall 
have  been  committed  to  prison  under  process  for  such 
contempt,  or,  being  confined  in  prison  for  any  other  cause, 
shall  have  been  charged  with  or  detained  under  process 
for  such  contempt,  and  shall  remain  in  such  prison,  the 
Court  may,  upon  motion  or  petition,  and  upon  affidavit  that 
such  person  has,  after  the  expiration  of  two  calendar 
months  from  the  time  of  his  being  committed  under,  or 
charged  with,  or  detained  under  such  process,  again 
refuse  to  execute  such  deed  or  instrument,  or  make  such 
[  *444  ]  surrender  or  ^transfer,  or  levy  or  suffer  such 
fine  or  recovery,  order  or  appoint  one  of  the  Masters  in 
ordinary,  or  if  the  act  is  to  be  done  out  of  London,  then, 
if  necessary,  one  of  the  Masters  extraordinary,  to  execute 
such  deed  or  other  instrument,  or  to  make  such  surrender 
or  transfer,  for  and  in  the  name  of  such  person,  and  to 
levy  such  fine  or  suffer  such  recovery  in  his  name,  and  to 
do  all  acts  necessary  to  give  validity  and  operation  to 
such  fine  and  recovery,  and  to  lead  or  declare  the  uses 
thereof;  and  the  execution  of  the  said  deed  or  other  instru- 
ment, and  the  surrender  or  transfer  made  by  the  said 
Master,  and  the  fine  or  recovery  levied  or  suffered  by  him, 
shall  in  all  respects  have  the  same  force  and  validity  as  if 
the  same  had  been  executed  or  made,  levied  or  suffered, 
by  the  party  himself;  and  within  ten  days  after  the  exe- 
cution or  making  of  any  such  deed  or  other  instrument,  or 
surrender  or  transfer,  or  levying  or  suffering  such  fine  or 
recovery,  notice  thereof  shall  be  given  by  the  adverse  soli- 
citor to  the  party  in  whose  name  the  same  is  executed  or 
made ;  and  such  party,  as  soon  as  the  deed  or  other  instru- 
ment, or  surrender,  transfer,  fine,  or  recovery  shall  be 
executed,  made,  levied,  or  suffered,  shall  be  considered  as 
having  cleared  his  contempt,  except  as  far  as  regards  the 
payment  of  the  costs  of  the  contempt,  and  shall  be  entitled 
to  be  discharged  therefrom  under  any  of  the  provisions  of 
this  act  applicable  to  his  case ;  and  the  Court  shall  make 
such  order  as  shall  be  just,  touching  the  payment  of  the 
costs  of  or  attending  any  such  deed,  surrender,  instrument, 
transfer,  fine,  or  recovery." 
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By  the  16th  Rule  of  the  same  act  it  is  provided,  "that 
where  a  person  shall  be  committed  for  a  contempt  in  not 
delivering  to  any  person  or  persons,  or  depositing  in  court 
or  elsewhere,  as  by  any  order  may  be  directed,  books, 
papers,  or  any  other  articles  or  things,  any  sequestrator 
or  *sequestrators  appointed  under  any  commis-  [  *445  ] 
sion  of  sequestration,  shall  have  the  same  power  to  seize 
and  take  such  books,  papers,  writings  or  other  articles  or 
things,  being  in  the  custody  or  power  of  the  person 
against  whom  the  sequestration  issues,  as  they  would 
have  over  his  own  property  ;  and  thereupon  such  articles 
or  things  so  seized  and  taken  shall  be  dealt  with  by  the 
Court  as  shall  be  just ;  and  after  such  seizure  it  shall  be 
lawful  for  the  Court,  upon  the  application  of  the  prisoner, 
or  of  any  other  person  in  the  cause  or  matter,  or  upon 
any  report  to  be  made  in  pursuance  of  this  act,  to  make 
such  order  for  the  discharge  of  the  prisoner,  upon  such 
terms,  and,  if  it  shall  see  fit,  making  any  costs  in  the  cause, 
as  to  the  Court  shall  seem  proper." 

And  by  the  17th  Rule  it  is  provided,  "  that  in  any  other 
case  of  a  commitment  for  contempt,  not  specially  provided 
for  in  the  said  act,  the  Court  may  upon  any  such  applica- 
tion as  last  aforesaid,  or  upon  any  such  report  as  afore- 
said, make  such  order  for  the  discharge  of  the  prisoner, 
upon  any  such  terms,  and  making,  if  the  Court  shall  see 
fit,  any  costs  in  the  cause,  as  to  the  Court  shall  seem 
proper." 

As  to  enforcing  a  decree  on  a  bill  taken  pro  confesso, 
see  ante,  p.  156. 


WHERE  A  PARTY  CANNOT  BE  SERVED  WITH  PROCESS. 

If  a  defendant  cannot  be  served  with  a  writ  of  execu- 
tion, within  the  time  limited  by  the  order  for  performing 
the  particular  act,  the  party  prosecuting  the  contempt 
applies  by  a  notice  of  motion  for  a  further  order,  with  an 
extended  time  to  perform  the  particular  act,  which  is 
granted  almost  as  of  course  ;  and  upon  a  case  made  out 
the  same  order  may  contain  a  direction,  that  service  of 
the  order  on  the  ^defendant's  clerk  in  court  may  [  *446  ] 

35* 
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be  deemed  good  service.(l)  So  also  if  the  plaintiff  cannot 
serve  an  order  nisi  for  a  sequestration,  the  Court,  upon  a 
motion,  of  which  notice  is  required,  will  order  that  service 
on  the  clerk  in  court  be  deemed  good  service  ;(2)  and 
generally  upon  a  case  made  out  the  Court  will  substitute 
service  on  the  clerk  in  court.(3) 

WHEN  THE  CLERK  IN  COURT  OF  THE  PARTY  IS  DEAD. 

If  the  clerk  in  court  of  a  party  is  dead,  no  process  can 
be  taken  out  against  that  party  until  he  has  appointed  a 
new  clerk  in  court,  for  which  purpose  it  is  necessary  to 
serve  such  party  with  a  subpoena  to  name  another  clerk 
in  court.(4)  In  Franklin  v.  Colhoun,(5)  it  is  said,  where 
a  party  is  avoiding  service,  and  the  clerk  in  court  is  dead, 
the  proper  course  is  to  move,  first,  that  the  service  of  a 
subpoena  to  name  a  clerk  in  court  on  the  solicitor  may  be 
good  service,  and  that  if  none  is  named,  then  that  service 
on  the  solicitor  may  be  good  service.  In  a  recent  case,(6) 
the  defendant  was  served  with  a  subpoena  to  name  an 
attorney,  and  on  an  affidavit  of  service  an  attachment 
issued,  and  the  sheriff  returned  that  the  defendant  was  a 
prisoner  in  his  custody ;  on  this  return  an  order  was  made 
for  an  habeas  corpus  cum  causis,  and  the  defendant  was 
brought  up  and  turned  over  to  the  Fleet  to  remain  there 
until  he  named  an  attorney  and  cleared  his  contempt ;  the 
defendant  soon  afterwards  appeared.  Query,  on  being 
[*447  ]  brought  up  by  habeas,  should  not  the  Border  have 
been  to  appoint  a  clerk  in  court  for  defendant  under  5 
Geo.  2,  cap.  25,  s.  2  ? 

At  law  an  order  or  rule  is  necessary  to  change  an 
attorney,  but  in  equity  a  client  is  entitled  at  any  time  to 
change  his  solicitor  without  obtaining  an  order,[a]  but  the 

(1)  See  Leake  v.  Nalder,*  1  R.  &  M.  357. 

(2)  Marquis  of  Lothian  v.  Garforth,  5  Ves.  113. 

(3)  Rider  v.  Kidder,  12  Ves.  202.     De  Manneville  v.  De  Manneville,  12  Yes.  203. 

(4)  Ratcliff  v.  Roper,  1  P.  W.  420.  (5)  12  Ves.  2. 
(6)  Lord  v.  Lord,  9th  of  Dec.  1825. 

[a]  The  nature  of  the  authority  of  a  solicitor  implies  an  unqualified  right  of  revoca- 
tion. Holman  v.  Holman,  3  Desau.  210.  Even  in  England,  however,  notwithstanding 
the  doctrine  in  the  text,  Lord  Eldon  objected  to  the  practice  of  changing  him  without 
an  order.  Twort  v.  Dayrell,  13  Ves.  195.  But  in  New  York,  it  has  been  expressly  held, 
that  when  a  solicitor  has  been  duly  appointed  by  a  party,  and  has  acted  as  such,  he  can- 

»Eng.  Chan.  Reps.  iv.  463. 
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solicitor  retains  a  lien  on  the  papers.[6]  He  cannot,  how- 
ever, change  his  clerk  in  court,  or  remove  a  cause  from 
him  without  an  order,  unless  the  clerk  in  court  is  willing 
to  dispense  with  such  order. 

PERSONS  ISSUING  OR  EXECUTING  PROCESS  ARE  NOT  TO  BE  SUED 

AT  LAW. 

If  an  action  is  brought  against  a  person,  either  for  issu- 
ing or  executing  process  of  contempt  irregularily,  this 
Court  upon  an  application  by  notice  of  motion  will  restrain 
such  proceedings.  The  Court  will  not  suffer  a  man  to  be 
sued  at  law  for  executing  the  process  of  the  Court,  though 
it  has  issued  irregularly .(1)  And  will  grant  an  injunction 
to  restrain  proceedings  at  law,  but  without  prejudice  to 
any  application  the  party  may  be  advised  to  make  to  the 
Court  for  compensation.(2)[c] 

WRIT  OF  ASSISTANCE. 

To  enforce  a  decree  or  order  directing  a  defendant  to 
deliver  up  possession  of  an  estate  to  the  plaintiff,  a  copy 
of  a  writ  of  execution  of  the  decree,  should  be  personally 

(1)  Bailey  v.  Devereux,  1  Vern.  269. 

(2)  Frowd  v.  Lawrence,  1  J.  &  W.  655,  and  references. 

not  be  displaced  by  anotber  solicitor,  without  an  order  of  the  Court.  Mumford  v.  Murray, 
1  Hopk.  369 ;  see*  also,  May  v.  Pike,  6  Dowl.  P.  C.  667.  No  special  reason  need  be 
shown,  however,  for  the  change. 

A  solicitor  may  also  be  changed,  with  his  own  consent ;  for  which  purpose,  his  con- 
sent should  be  filed,  a  rule  entered  by  the  new  solicitor,  for  the  substitution,  and  notice 
thereof  given  to  the  opposite  party.  Gra.  Prac.  2d  ed.  48.  And  if  a  solicitor  act  for 
the  party,  without  being  duly  substituted,  his  acts  will  be  disregarded  by  the  Court. 
Jerome  v.  Booraem,  I  Wend.  293.  Though,  as  between  the  parties  in  the  cause,  the 
doing  of  some  act  recognizing  the  new  solicitor  will  be  a  waiver  of  the  irregularity. 
Margerem  v.  Mackilwaine,  2  N.  R.  509 ;  Farley  v.  Hebbes,  3  Dowl.  P.  C.  538  ;  Doe  v. 
Brausom,  6  Dowl.  P.  C.  490.  See  further  on  this  subject,  Gra.  Prac.  2d  ed.  48,  49  ;  1 
Chit.  Archb.  7th  ed.  54—56. 

A  solicitor,  who  has  been  discharged  by  his  client,  cannot  be  afterwards  concerned 
against  him  in  the  same  suit.  Hutchins  v.  Hutchins,  1  Hogan,  315. 

[b]  As  to  the  lien  of  a  solicitor,  see  Gra.  Prac.  2d  ed.  59—62  ;  1  Chit  Archb.  7th  ed. 
85,  86. 

[c]  The  plaintiff,  arrested  under  an  attachment  sued  out  by  the  defendant,  which  was 
afterwards  set  aside  for  irregularity,  brought  an  action  for  false  imprisonment  against 
the  defendant.     The  Court  restrained  the  action,  and  referred  it  to  a  Master  to  settle  a 
proper  compensation.     Bricknell  v.  Hawford,  1  Beav.  369.     Where  a  party  is  arrested 
by  virtue  of  process  of  this  Court,  which  turns  out  to  be  irregular,  he  may  apply  to  the 
Court,  either  for  a  reference  to  the  Master,  to  settle  a  proper  compensation,  or  for  liberty 
to  bring  an  action.     Ibid.     S.  C.  2  Lond.  Jurist,  1010 ;  see  also,  Angel  v.  Smith,  9  Ves. 
335;  Kaye  v.  Cunningham,  5  Macld.  406;  Brooks  v.  Greathead,  1  J.  &  W.  178;  Ham. 
blyn  v.  Ley,  Seat.  Deer.  286  ;  S.  C.  3  Swanst.  301,  n. ;  1  Hoff.  Ch.  Prac.  153, 154,  and 
no'tes ;  Copeland  v.  Mape,  2  B.  &  Beat.  66  ;  see  post,  450,  note  [b]. 
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served  on  the  defendant,  showing  the  original  writ  under 
seal,  and  the  plaintiff  should  either  in  person  demand  of 
[  *448  ]  *the  defendant  the  possession  of  the  said  estate,  or 
authorise  some  other  person  by  power  of  attorney  to  do  so 
on  his  behalf.  If  possession  is  not  given,  upon  an  affi- 
davit of  the  personal  service  of  the  writ  of  execution  and 
of  demand  of  possession,  and  refusal,  the  plaintiff  may 
obtain  an  order  of  course  for  a  writ  of  assistance,  and  the 
order  is  drawn  up,  "  that  a  writ  of  assistance  do  issue 

directed  to  the  sheriff'  of ,  to  put  the  said  plaintiff  in 

possession  of  the  premises  in  question,  pursuant  to  the  said 
decree. [a] 

By  the  9th  of  Lord  Bacon's  Ordinances,  it  w-as  ordered 
that,  "  In  case  of  a  decree  made  for  the  possession  of  land, 
a  writ  of  execution  goeth  forth,  and  if  that  be  disobeyed, 
then  process  of  contempt,  according  to  the  course  of  the 
Court,  against  the  person  to  commission  of  rebellion,  and 
then  a  serjeant-at-arms  by  special  warrant,  and  in  case 
the  serjeant-at-arms  cannot  find  him,  or  be  resisted,  upon 
the  coming  in  of  the  party,  and  his  commitment,  if  he 
persists  in  disobedience,  an  injunction  is  to  be  granted  for 
the  possession,  and  in  case  that  also  be  disobeyed,  then  a 
commission  to  put  him  in  possession.(l) 

By  1  W.  4,  c.  36,  Rule  19,  it  is  enacted,  "That  where 
any  party  obstinately  retains  possession  of  lands  or  other 
real  property  after  a  writ  of  execution  of  a  decree,  or  an 
order  for  delivery  of  possession  has  been  duly  served  and 
demand  of  possession  made,  and  upon  an  affidavit  of  such 

(1)  Beam.  Ord.  6.    And  see  Stribley  v.  Hawkie,  3  Atk.  275. 

[a]  On  a  sale  of  mortgaged  premises,  if  a  defendant  in  possession  will  not,  on  being 
shown  the  Master's  deed,  deliver  them  up,  an  order  may  be  had,  requiring  him  to  deliver 
possession ;  and  on  disobedience  to  that  order,  an  injunction  may  issue.  Ludlow  v. 
Lansing,  1  Hopk.  231. 

A  writ  of  assistance  is,  in  ordinary  cases,  the  first  and  only  process  for  giving  posses- 
sion of  land,  under  an  adjudication  of  the  Court.  Valentine  v.  Teller,  1  Hopk.  422. 

Where  a  Court  of  equity  decrees  a  conveyance  from  the  defendant  to  the  complainant, 
and  on  the  service  of  a  copy  of  the  decree,  with  a  tender  of  the  deed,  in  pursuance  of 
the  decree,  the  defendant  refuses  to  deliver  up  possession  and  to  execute  the  deed,  a 
writ  of  injunction,  to  compel  delivery  of  the  possession,  may  be  issued  :  if  that  writ 
be  not  obeyed,  the  Court  will  grant  an  habere  facias  posscssionem.  Garretson  v.  Cole,  1 
Har.&  Johns.  370. 

Where  a  decree  had  set  aside  a  deed  conveying  real  estate,  and  directed  the  defen- 
dants to  reconvey  to  the  complainant  and  to  deliver  up  possession,  which  they  had  made 
default  in  doing,  the  Court  ordered  a  writ  of  assistance,  upon  production  of  notice  of 
motion,  and  affidavit  of  personal  service  of  a  copy  thereof  arid  of  the  other  papers,  a  cer- 
tified copy  of  the  decree,  a  certificate  of  its  enrolment,  a  deed  of  reconveyance  approved 
of  by  a  Master,  and  an  affidavit  showing  a  demand  of  possession  and  execution  of  the  deed 
of  reconveyance,  and  a  refusal  to  do  either.  Dcvaucene  v.  Devaucene,  1  Edw.  272. 
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service  of  the  writ  of  execution  and  of  such  demand  made 
thereunder,  and  a  refusal  to  comply  therewith  on  the  part 
of  the  person  against  whom  the  writ  issued,  the  party 
issuing  it  shall  be  at  liberty  upon  an  affidavit  of  service  of 
the  writ  of  execution  and  demand  of  possession  and  refu- 
sa/(1)  to  obtain  the  usual  order  of  course  for  the  writ  of 
assistance  to  issue,  *and  that  the  intermediate  [  *449  ] 
writs  of  attachment  and  injunction  further  commanding 
the  party  to  deliver  possession,  or  any  other  writ,  shall  be 
unnecessary." 

The  writ  is  made  out  by  the  clerk  in  court  of  the  party, 
and  is  directed  to  the  present  and  future  sheriff  of  the 
county  in  which  the  lands  lie,  and  after  reciting  the  order- 
ing part  of  the  writ  of  execution,  authorizes  the  sheriff  to 
put  the  party  into  possession  and  to  maintain  him  there, 
and  commands  him  immediately  on  the  receipt  of  the  writ 
to  enter  into  the  premises  and  eject  the  said  -  ,  his 
tenants,  &c.  from  the  same,  and  to  put  the  party  in  pos- 
session, and  to  defend  him  from  time  to  time,  in  case  any 
interruption  shall  be  offered  to  such  possession. 

The  Court  will  grant  a  writ  of  assistance  after  a  seques- 
tration, where  the  possession  of  the  land  was  in  the  defen- 
dant at  the  time  of  the  decree,  and  afterwards  has  been 
changed  and  possession  delivered  to  a  third  party,  though 
for  a  personal  demand,  and  oblige  the  person  in  possession 
to  come  before  the  Court  and  be  examined  pro  interesse 


The  Sheriff's  return  of  a  caption  and  rescue  is  a  suffi- 
cient ground  without  affidavit  for  ail  absolute  order  of 
commitment  for  contempt.(3)[a] 

(1)  The  words  in  italics  appear  to  be  unnecessarily  repeated. 

(2)  Bird  v.  Littlehales,  3  Swanst.  299,  n.  (a.) 

(3)  Blackwell  v.  Tallow,*  2  M.  &  K.  321. 

[a]  1  Chit.  Archb.  7th  ed.  1262  ;  Gobby  v.  Dewes,  10  Bing.  112,  (25  Eng.  Com.  Law 
Rep.  50.) 

»  Eng,  Chan.  Reps.  viii.  16. 
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CHAPTER  XLVIII. 

EXAMINATION  PRO  INTERESSE  SUO. 

IT  has  been  before  observed  that  sequestrators  are  enti- 
tled to  lay  their  hands  on  all  tangible  property,  without 
regarding  the  rights  of  third  persons.fa]  It  is  a  contempt 
to  disturb  their  possession,  without  leave  of  the  Court,(l) 
and  the  remedy  of  such  third  person  is  an  application  for 
liberty  to  bring  an  ejectment  or  to  be  examined  as  to  their 
interest  in  the  lands  or  goods  sequestered  ;(2)  thus  a  mort- 
gagee must  be  examined  pro  interesse  suo.(3}  So  also  if  a 
receiver  is  appointed,  third  persons  must  be  so  examined.  [6] 
But  the  Court  cannot  compel  them  to  be  examined,  but 
can  only  restrain  them  from  proceeding  at  law  against  the 
sequestrators,(4)  or  receivers. 

Although  a  sequestration  binds  from  the  time  of  award- 
ing and  not  of  executing,(5)  yet  in  Angel  v.  Smith,(6) 
it  is  said  if  the  sequestration  is  executed,  a  judgment  cred- 
itor, though  prior,  can  only  claim  to  be  examined  pro 
interesse  suo  ;  but  if  the  sequestration  is  not  executed,  he 
may  take  execution.  Under  a  sequestration  the  landlord 
is  entitled  to  be  paid  arrears  of  rent(7) 
[  *451  ]  *From  a  discussion  in  Langford  v.  Langford,(8) 
it  would  appear  that  a  person  interested  in  property, 
seised  either  by  sequestrators  or  by  a  receiver,  has  two 
remedies ;  one,  is  an  application  to  be  examined  pro  inter- 
esse  suo,  which  is  granted,  unless  a  clear  case  is  made  out 
by  the  other  party  that  the  claim  is  delusive.  The  other 
course  is  for  restitution  of  the  goods,  without  going  before 

(1)  Angel  v.  Smith,  9  Ves.  335.  (2)  Brooks  v.  Greathead,  U.  &  W.  178. 

(3)  Anon.  6  Ves.  287.  (4)  Kaye  v.  Cunningham,  5  Madd.  406. 

(5)  Burdett  v.  Rockley,  1  Vern.  58.  (6)  9  Ves.  336. 

(7)  Dixon  v.  Smith,  1  Swanst.  457.  (8)  6th  May,  1836,  at  the  Rolls. 

[a]  Ante,  435 ;  see  also  note  [h]  to  same  page. 

[b]  Where  a  receiver  is  in  possession,  although  the  Court  will  not  permit  him  to  bo 
interfered  with,  without  its  consent,  third  persons  are  permitted  to  come  in,  and  to  bo 
heard  in  relation  to  their  interests ;  and  the  Court  will  then  make  such  order  for  the 
protection  of  the  rights  of  such  third  persons,  either  through  the  agency  of  the  receiver 
or  otherwise,  as  may  be  just  and  equitable.    Vincent  v.  Parker,  7  Paige,  66.    See  also, 
ante,  447,  note  [c],  and  cases  there  referred  to. 
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the  Master.  This  last  application  may  be  dismissed  on 
the  evidence,  but  can,  I  think,  seldom  be  granted,  as,  if 
granted  without  a  reference,  the  party  loses  the  benefit  of 
examining  the  claimant,  which  appears  essential  to  the 
justice  of  the  case,  unless  the  right  of  the  third  party  is 
clear,  in  which  case  the  Court  will  make  an  order  at  once, 
and  not  send  the  party  to  the  Master  to  be  examined  pro 
interesse  suo.(\\a\ 

No  examination  pro  interesse  suo  can  be  directed  before 
the  sequestrators  have  made  their  return. (2) 

A  person  desirous  of  being  examined,  applies  for  an 
order  for  the  purpose,  which  directs  that  the  party  may 
be  at  liberty  to  come  in  before  the  Master  and  be  exam- 
ined pro  interesse  suo  upon  the  interrogatories  to  be  exhib- 
ited by  the  plaintiff  for  that  purpose,  and  limits  a  time 
for  so  doing.  The  interrogatories  are  prepared  and  left 
by  the  plaintiff  and  settled  by  the  Master,  to  which  the 
party  puts  in  his  examination  in  the  usual  way,  whereupon 
the  Master  certifies  that  the  party  has  been  examined  pro 
interesse  suo.  If  the  examination  is  either  insufficient  or 
impertinent,  it  may  be  referred  in  the  same  way  as  any 
other  examination.  If  sufficient,  but  the  adverse  party 
thinks  it  is  not  true,  he  may  obtain  an  order  upon  a  motion 
as  of  course  for  liberty  to  exhibit  interrogatories  before 
the  Examiner,  or  for  a  commission  *to  examine  [  *452  ] 
witnesses  to  falsify  the  examination  of  the  party  examined 
pro  interesse  swo.(3) 

If  the  plaintiff,  instead  of  obtaining  this  order  and  exam- 
ining witnesses  to  disprove  the  examination,  brings  the 
matter  before  the  Court  upon  exceptions  to  the  Master's 
report,  he  is  concluded  by  the  examination  as  much  as  if 
he  had  set  down  a  cause  upon  bill  and  answer.(4)  The 
interrogatories  to  disprove  the  examination  are  prepared, 
settled,  and  signed  by  counsel,  and  are  not  settled  in  the 
Master's  office,  but  merely  marked  by  him.  The  witnesses 
are  examined  and  the  depositions  returned  to  the  Six 
Clerks'  Office,  if  the  examination  of  witnesses  was  taken 

(1)  Dixon  v.  Smith,  1  Swanst.  4r>9. 

(2)  Lord  Pclham  v.  Duchess  of  Newcastle,  3  Swanst.  290,  (n.) 

(3)  Rowley  v.  Ridley,  2  Bro.  C.  C.  14. 

(4)  Attorney  General  v.  Mayor  of  Coventry,  3  Swanst.  311,  n»  (6). 

[a]  1  Hoff,  Ch.  Prac.  156,  and  cases  there  cited, 
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under  a  commission ;  or  to  the  Examiner's,  if  they  were 
examined  in  London. 

The  plaintiff,  upon  the  completion  of  the  examination 
of  his  witnesses,  obtains  an  order  to  pass  publication,  and 
to  refer  it  to  the  Master  to  look  into  the  examination  of 
the  party,  and  also  into  the  depositions  of  witnesses  taken 
as  against  the  said  examination,  and  to  report  whether 
the  party  possesses  any  and  what  interest  in  the  premises 
in  question  in  the  cause,  or  in  any  and  what  part  thereof. 
The  Master,  upon  consideration  of  the  examination  and 
of  the  depositions,  makes  his  report.  This  report  is  con- 
firmed by  orders  nisi  and  absolute.  If  either  party  is 
dissatisfied  with  the  Master's  report  he  may  except  to  it 
in  the  usual  manner. 

If  a  married  woman  applies  either  to  be  examined  pro 
interesse  suo,  or  for  the  restitution  of  goods  sequestered, 
she  must  apply  by  her  next  friend. 
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CHAPTER  XLIX. 

TO  RECOVER  COSTS. 

By  subpoena,  453.     And  attachment,  454.    Against  a  peer  or  member  of  parliament,  or 
a  corporation,  455.  Against  one  not  a  party,  455.  Proceedings  where  party  ordered  to 
.  retain  costs  and  pay  over  balance,  456.     To  recover  costs  of  amendment  and  of  sub- 
mission, 456.    Of  pleas,  demurrers,  of  contempt,  457.    Of  proceedings  under  Will.  4, 
and  Orders  of  1833 — 457.     If  costs  payable  out  of  court,  458. 

COSTS  are  recoverable  either  by  subpoena  and  attach- 
ment, or  by  a  special  application  to  the  Court.  If  the 
costs  are  directed  to  be  taxed  and  paid  by  and  to  a  party 
on  record,  they  are  recovered  by  subpoena  and  attachment ; 
if  not  payable  by  and  to  a  party  on  record,  they  cannot  be 
recovered  by  a  subpoena,  but  the  party  applies  specially  to 
theCourt.(l) 

Where  plaintiffs  are  decreed  to  pay  a  defendant  the 
costs  of  a  suit,  and  vice  versa,  the  defendant  may  either 
proceed  against  all  the  plaintiffs  or  select  any  one  of 
them. 

The  Master  having  certified  the  amount  of  the  costs, 
and  his  certificate  having  been  filed,  the  party  to  whom 
the  costs  are  directed  to  be  paid  issues  a  subpoena  for  the 
amount  of  the  costs  as  taxed,  which  are  made  payable 
either  to  such  party  or  to  the  bearer  of  the  subpoena. 
The  subpoena  is  served  personally,  and  the  costs  de- 
manded,^) but  as  they  are  made  payable  to  the  bearer 
of  the  subpoena  as  well  as  to  the  party,  it  is  not  necessary 
either  that  the  party  to  whom  they  are  directed  to  be 
paid  by  the  Border,  should  demand  them,  or  that  [  *454  ] 
lie  should  authorize  the  bearer  to  do  so  by  power  of  attor- 
ney. 

On  an  affidavit  of  the  personal  service  of  the  subpoena, 
and  of  demand  and  non-payment,  an  attachment  issues 
without  order.  The  attachment  is  directed  to  the  sheriff 
in  the  usual  way.  It  is  not  bailable,  and  if  the  defendant 
is  taken  he  is  committed  to  the  county  gaol,  and  the 

(1)  Valliant  v.  Dodomede,2  Atk,  392.  (2)  Beam.  Ord.  170, 

VOL.  i.  36 
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sheriff  returns  accordingly,(l)  and  the  party  to  receive 
the  costs,  moves  for  a  habeas  to  bring  him  up,  and  when 
brought  up,  moves  that  he  may  be  turned  over  to  the 
Fleet,  and  is  entitled,  on  committal  to  the  Fleet,  to  a 
sequestration,  which  is  granted  on  a  motion  as  of  course. 
If  the  attachment  is  returned  non  est  inventus,  the  party 
prosecuting  the  contempt  must  proceed  by  attachment 
with  proclamation,  commission  of  rebellion,  and  a  ser- 
jeant-at-arms ;  and,  on  the  return  of  the  serjeant-at-arms, 
he  is  entitled  to  a  sequestration  on  a  motion  as  of  course. 
If  it  is  referred  to  the  Master  to  tax  the  costs  of  the 
defendant  A.  and  also  the  costs  of  the  plaintiff,  and  it  is 
ordered  that  the  plaintiff  do  pay  to  defendant  A.  his  costs 
when  taxed,  and  that  the  defendant  B.  do  pay  to  the 
plaintiff  his  taxed  costs,  together  with  what*  he  shall  pay 
to  defendant  A.  for  his  costs,  the  Master  will  tax  and  cer- 
tify in  one  certificate  the  costs  of  defendant  A.  and  of  the 
plaintiff;  and  if  the  plaintiff,  when  the  costs  of  A.  have 
been  ascertained,  pays  him  the  amount,  the  Master,  upon 
the  production  of  A.'s  receipt,  will  include  such  amount 
as  an  item  of  payment  in  the  plaintiff's  costs,  or  will  add 
such  amount  in  the  certificate  to  the  sum  total  of  the 
plaintiff's  costs,  who  can  then  obtain  one  subpoena  for 
[  *455  ]  *the  aggregate  amount  against  the  defendant  B. 
If  the  Master  only  certifies  the  mere  amount  of  the  plain- 
tiff's costs,  without  taking  notice  of  the  payment  to  A. 
the  Subpoena  Office,  upon  production  of  A.'s  receipt,  must 
give  one  subpoena  for  the  aggregate  amount.  It  will  be 
seen,  from  the  above  statement,  that  as  the  plaintiff  can- 
not obtain  a  separate  subpoena  against  B.  for  the  amount 
which  he,  the  plaintiff,  has  paid  to  A.  he  cannot  recover 
from  B.  such  payment  to  A.  until  his  (the  plaintiff's)  own 
costs  are  taxed  and  certified.  Under  a  joint  order  for 
costs,  one  party  absconded  and  was  never  served ;  a  pro- 
ceeding against  the  other  is  good.(2)  Where  costs  are 
ordered  to  be  paid  to  a  party  and  other  money  to  be  paid 
or  duties  to  be  performed,  the  party  may  have  a  writ  of 
execution  of  the  order  for  the  costs  as  well  as  for  the  pay- 

(1)  If  the  sheriff  lets  out  a  defendant  on  bail  to  an  attachment  for  costs,  it  appears  he 
is  responsible  ;  but  where  he  retook  the  party  before  the  return  of  the  attachment  for 
costs,  the  Court  refused  to  make  the  sheriff  liable.     Collard  v.  Hare,a  5  Sim.  10. 

(2)  Ex  parte  Bishop,  8  Ves.  333. 

•Eng.  Chan.  Reps.  vi.  294. 
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ment  of  the  other  sums  or  the  performance  of  the  other 
duties. 

To  recover  costs  against  a  peer,  or  a  member  of  the 
House  of  Commons,  either  is  personally  served  with  a  sub- 
poena ;  and  upon  failing  to  pay,  and  on  an  affidavit  of 
personal  service  thereof  and  of  non-payment,  the  party 
entitled  to  the  costs  obtains  an  order  nisi  for  a  sequestra- 
tion, on  a  motion  as  of  course ;  and  upon  an  affidavit  of 
personal  service  of  such  order,  it  is  a  motion  as  of  course 
to  make  the  same  absolute,  unless  cause  is  shown. 

Costs  are  recoverable  against  a  corporation  by  subpoena, 
and  on  default  of  payment  the  corporation  is  proceeding 
against  in  the  same  manner  as  to  compel  payment  of  a 
sum  of  money  found  due  from  them,  and  ordered  to  be 
paid,  as  before  explained.(l) 

If  costs  are  sought  against  one  not  a  party  on  record, 
he  cannot  be  proceeded  against  by  a  subpoena,  but  is  per- 
sonally ^served  with  a  copy  of  the  certificate  of  [  *456  ] 
costs,  and  with  a  copy  of  the  order  directing  the  taxation 
and  payment  thereof,  or  at  least  with  the  ordering  part, 
and  the  party  to  whom  the  costs  are  payable  must  either 
demand  them  in  person  or  authorise  some  one  by  power  of 
attorney.  If  the  party  to  pay  neglects  or  refuses  to  pay, 
he  is  served  with  a  notice  of  motion,  that  he  may  pay 
within  a  given  time,  and  this  order  is  made  on  an  affidavit 
of  service  of  the  certificate  and  order,  and  of  demand  and 
non-payment,  and  on  an  affidavit  of  personal  service  of  the 
notice  of  motion.  A  copy  of  this  order  is  personally  served 
and  a  demand  made,  and  on  affidavit  thereof  and  of  non- 
payment, a  notice  of  motion  is  given  that  the  person  may 
pay  within  four  days  or  stand  committed.  This  notice  is 
served  personally,  and  if  the  party  does  not  appear,  on 
affidavit  of  service,  the  order  is  drawn  up.  A  copy  of  this 
order  is  personally  served,  and  a  demand  made,  and  on 
affidavit  thereof  the  last  order  is  made  absolute  as  of 
course,  and  the  party  in  contempt  is  turned  over  to  the 
Fleet,  but  the  prosecuting  party  cannot  have  a  sequestra- 
tion,^) that  writ  only  issuing  against  parties  on  record. 

If  the  costs  are  payable  by  a  party,  and  he  is  not  to  be 
found,  the  Court  will  order  substituted  service. (3) 

(1)  See  ante,  page  443.  (2)  See  infra,  Solicitor  nnd  Client. 

(3)  Hunter  v. ,»  6  Sim.  429. 

>Eng.  Chan.  Reps.  ix.  344. 
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Where  by  a  decree  a  defendant  is  ordered  to  retain  his 
costs,  and  pay  the  balance  into  court,  if  he  does  not  pro- 
ceed to  tax  his  costs,  the  application  is,  that  he  do  bring 
in  his  bill  within  a  limited  time,  and  not  that  he  pay  in  his 
balance,(l)  but  it  is  conceived,  the  special  circumstances 
of  the  case  would  justify  an  application  to  pay  in  the 
balance. 

Costs  of  amending  a  bill,  of  submitting  to  answer 
exceptions,  of  insufficiency  of  answer,  are  fixed  costs,  and 
are  called  for  by  the  clerk  in  court ;  the  first  are  paid 
[  *457  ]  ^before  the  bill  can  be  regularly  amended ;  the 
payment  of  the  second  is  a  necessary  part  of  the  submis- 
sion ;  and  the  last  are  recovered  by  subpoena  and  attach- 
ment. 

Costs  of  pleas  and  demurrers  are  not  now  fixed  costs, 
but  taxed  costs,  and  are  recoverable  by  subpoena  and 
attachment. 

Costs  of  contempt  are  not  recoverable  by  subpoena  or 
attachment.  If,  for  want  of  appearance,  the  clerk  in  court 
refuses  to  accept  the  appearance  until  the  costs  are  paid ; 
if,  for  want  of  answer,  the  plaintiff  moves,  if  the  answer  is 
filed,  and  the  costs  not  being  paid,  that  it  may  be  taken 
off  the  file  for  irregularity.  In  other  contempts,  the  party 
should  take  care  that  the  sheriff  or  other  officer  does  not 
discharge  the  prisoner,  or  at  least  that  he  does  not  sanc- 
tion his  being  discharged  until  he  has  paid  the  costs  of 
contempt.(2) 

By  23  N.  N.  O.  the  Masters  are  on  all  applications  to 
them,  or  either  of  them,  by  warrant  under  the  said  act  of 
Will.  4,  or  under  the  orders  of  Dec.  1833,  or  either  of  them, 
to  be  at  liberty  to  direct,  and  are  accordingly,  in  the  orders 
made  thereon,  to  order  and  direct  whether  the  costs  of  the 
application  are  to  be  costs  in  the  cause,  or  whether  such 
costs,  or  any  part  thereof,  are  to  be  paid  by  any  of  the 
parties  personally ;  and  in  the  latter  case,  the  said  Masters 
respectively  are,  in  such  orders,  either  to  fix  the  sum  to 
be  paid  for  such  costs,  or  to  tax  the  same,  at  their  discre- 
tion ;  and  the  party  to  whom  such  costs  are  directed  to  be 
paid,  is  entitled  to  sue  out  a  subpoena  for  the  same. 

If  costs  are  payable  out  of  a  fund  standing  in  the  name 

(1)  Newsome  v.  Shearman,*  ?.&  S.  95.  (2)  23  N.  N.  O. 

•Eng.  Chan.  Reps.  i.  364. 
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of  the  Accountant-General,  the  party  having  the  carriage 
of  the  order  leaves  the  same,  together  with  an  office  copy 
*of  the  Master's  report  or  certificate,  with  the  [  *458  ] 
clerk  of  the  Accountant-General  in  whose  division  the  fund 
is  placed,  who  prepares  a  checque  on  the  bank  of  England 
for  the  amount.  The  checque  is  passed  through  the  offices 
in  the  following  manner :  First,  it  is  taken  to  the  office  of 
the  clerks  of  the  accounts  to  be  entered,  where  2s.  4d.  is 
paid.  It  is  then  taken  to  the  Registrar,  who  occupies  the 
room  at  the  end  of  the  office  of  the  clerks  of  the  accounts, 
and  he  signs  his  name  to  the  checque,  and  marks  his  initials 
against  the  amount  of  the  costs  as  carried  out  in  the  mar- 
gin of  the  certificate  of  costs, ;  the  checque  is  then  taken  to 
the  Chancery  Office  at  the  Bank  of  England,  where  it  is 
paid. 

If  costs  are  ordered  to  be  refunded,  as  well  as  other 
costs  to  be  taxed,  the  wrords  of  the  order  should  be,  and 
that  such  costs  when  taxed,  together  with  the  costs  already 
taxed,  the  amount  thereof  to  be  certified  by  the  Master,  (or 

specify  the  sum  in  the  order)  be  paid  by  the to  the 

.     If  this  is  not  done  the  costs  ordered  to  be  refunded 

can  neither  be  recovered  by  subpoena  nor  by  writ  of  execu- 
tion. 
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BOOK    II. 
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CROSS  BILL. 

Nature  of,  459.  How  prepared  and  filed,  and  appearance  to,  enforced,  461.  Plaintiff 
in  original  cause  is  entitled  to  a  priority  of  answer,  462.  How  priority  lost,  463. 
Right  of  plaintiff  in  cross  bill  to  stay  proceedings  in  original  cause,  465.  Enlarge- 
ment of  publication  in  original  cause  until  answer  in  cross  cause,  466.  Original  and 
cross  cause  heard  together,  468. 

A  CROSS  bill  is  a  bill  brought  by  a  defendant  against  a 
plaintiff  or  against  any  other  party  to  a  former  bill  depend- 
ing touching  the  matter  in  question  in  that  bill.[0]  A 
bill  of  this  kind  is  usually  brought  to  obtain  either  a  neces- 
sary discovery,(l)  or  full  relief  to  all  parties.  It  frequently 
happens,  and  particularly  if  any  question  arises  between 
two  defendants  to  a  bill,  that  the  Court  cannot  make  a 
complete  decree  without  a  cross  bill  or  cross  bills  to  bring 
every  matter  in  dispute  completely  before  the  Court.(2)[6] 

(1)  The  rules  of  equity  prevent  a  defendant  examining  a  plaintiff.  Mayor  of  Col- 
chester v. ,  1  P.  W.  595.  The  present  Master  of  the  Rolls,  in  his  evidence  before 

the  Chancery  Commissioners  observes,  "  the  plaintiff  having  a  right  to  examine  the 
defendant,  it  seems  but  reasonable  that  the  defendant  should  have  a  right  to  examine 
the  plaintiff,  without  being  put  to  the  necessity  of  a  cross  bill." — Chancery  Commis- 
sioners' Report,  (1826,)  p.  153.  (2)  Mitf.Pl.  75.. 

[a]  Story's  Eq.  PI.  311  ;  Coop.  Eq.  PI.  85  ;  1  Mont.  Eq.  PL  327, 328 ;  Mitf.  by  Jeremy, 
80,  81. 

[b]  A  cross  bill  is  matter  of  defence.      It  must  be  confined  to  the  subject-matter  of 
the  original  bill,  and  cannot  introduce  new  and  distinct  matter  not  embraced  in  the  ori- 
ginal suit,  and  if  it  do  so,  no  decree  can  be  founded  on  those  matters.  Galatian  v.  Erwin, 
1  Hopk.  48;  S.  C.  8  Cowen,  361 ;  May  v.  Armstrong,  3  J.  J.  Marsh.  262;  Daniel  v. 
Morrison,  6  Dana,  186;  Field  v.  Schieffelin,  7  Johns.  Ch.  Rep.  252;  Gouverneur  Y. 
Elmendorf,  4  Johns.  Ch.  Rep.  357.     Nor  can  the  plaintiff  in  a  cross  bill,  contradict  the 
assertions  in  his  answer  in  the  original  suit.     3  Rand.  117.     And  where  the  allegations 
of  a  cross  bill  are  inconsistent  with  the  admissions  of  the  answer,  they  cannot  be  taken 
as  true,  though  unanswered.     Savage  v.  Carter,  9  Dana,  414.     Though,  when  the  cross 
bill  and  the  answer  in  the  original  suit  are  consistent,  if  the  cross  bill  be  taken  as  con- 
fessed, it  may  be  used  as  evidence  against  the  complainant  in  the  original  suit,  on  the 
hearing,  and  will  have  the  same  effect,  as  if  he  had  admitted  the  same  facts  in  an  answer. 
White  v.  Buloid,  2  Paige,  164. 

A  cross  bill  is  always  necessary,  where  the  defendant  is  entitled  to  some  positive 
relief,  beyond  what  the  scope  of  the  complainant's  suit  will  afford  him.  Pattison  v.  Hull, 
9  Cowen,  747.  And  the  defendant  may  rely  upon  matters  purely  legal,  connected  with 
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*A  cross  bill  may  be  filed  to  answer  the  purpose  of  a 
plea  puis  darrein  continuance  at  the  common  law.  Thus, 
where  pending  a  suit,  and  after  replication  and  issue  join- 
ed, the  defendant  having  obtained  a  release,  attempted  to 
prove  it,  viva  voce,  at  the  hearing,  it  was  determined  that 
the  release  not  being  in  issue  in  the  cause,  the  Court  could 
not  try  the  fact  nor  direct  a  trial  at  law  for  that  purpose, 
and  that  a  new  bill  must  be  filed  to  put  the  release  in 
issue.(l)[a]  A  cross  bill  is  necessary  in  order  to  compel 
the  plaintiff  to  produce  a  deed  stated  in  his  bill.(2)[6] 

Upon  hearing  a  cause  it  sometimes  appears  that  the 
suit  already  instituted  is  insufficient  to  bring  before  the 
Court  all  matters  necessary  to  enable  it  fully  to  decide 
upon  the  rights  of  all  the  parties.  This  most  commonly 
happens  where  persons  in  opposite  interests  are  co-defen- 
dants, so  that  the  Court  cannot  determine  their  opposite 
interests  upon  the  bill  already  filed,  and  the  determination 
of  their  interests  is  yet  necessary  to  a  complete  decree 
upon  the  subject-matter  of  the  suit.  In  such  a  case,  if 
upon  hearing  the  cause  the  difficulty  appears,  and  a  cross 
bill  has  not  been  exhibited  to  remove  the  difficulty,  the 

(1)  Mitf.  PI.  76.  (2)  Dick.  778. 

the  matters  of  the  bill,  for  his  defence,  and,  by  his  cross  bill,  require  the  complainant  to 
answer  thereto.  Hume  v.  Long,  6  Monroe,  119.  But  where  a  cross  bill  was  filed,  to 
put  in  issue  questions  sufficiently  raised  by  the  answer  to  the  original  bill,  it  was  dis- 
missed, by  Lord  Langdale,  with  costs.  Tanner  v.  Elworthy,  (Dec.  3,  1841,)  5  Lond. 
Jurist,  1099. 

One  defendant  cannot  have  a  decree  against  a  co-defendant  without  a  cross  bill  with 
proper  prayer  and  process,  or  answer  as  in  an  original  suit.  Talbot  v.  M'Gee,  4  Monroe, 
379. 

The  object  of  a  suit  of  foreclosure  is,  to  obtain  satisfaction  from  the  lands ;  and  it  is 
inconsistent  with  the  nature  of  such  mortgage  security  to  allow  a  set-off;  and  where 
such  counter-claims  exist  and  are  liquidated,  the  course  of  proceeding  in  equity  requires 
that  they  should  be  presented  by  way  of  cross  bill.  Troup  v.  Haight,  1  Hopk.  239. 

Where  a  bill  is  filed  to  set  aside  an  agreement  or  conveyance,  the  conveyance  cannot 
be  established  without  a  cross  bill  filed  by  the  defendant.  Carnochan  v.  Christie,  11 
Wheat.  44B. 

Where  the  surviving  complainants  are  insolvent,  the  defendant,  who  had  demands 
against  the  deceased  and  surviving  complainants  jointly,  was  permitted  to  file  a  cross 
bill,  in  the  nature  of  an  original  bill,  against  the  surviving  complainants  and  the  per- 
Bonal  representatives  of  the  deceased  complainant ;  and  the  proceedings  in  the  original 
suit  were  stayed,  until  the  cross  suit  should  be  in  readiness  for  hearing.  Brown  v. 
Story,  2  Paige,  594. 

Where  the  defendant  in  a  partition  suit,  in  addition  to  the  defence  of  the  suit  and  a 
dismissal  of  the  complainant's  bill  for  partition,  wishes  for  affirmative  relief  on  his  part,  by 
a  decree  for  a  transfer  to  him  of  the  legal  title  to  that  part  of  the  premises  which  is  vest- 
ed in  the  complainant,  he  must  file  a  cross  bill,  and  must  also  set  up  the  same  matter  in 
his  answer,  as  a  defence  to  the  original  bill  of  the  complainant.  German  v.  Machin,  6 
Paige,  288. 

[a]  Story's  Eq.  PI.  313,  314. 

[6]  Story's  Eq.  PI.  312. 
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Court  will  direct  a  bill  to  be  filed,  in  order  to  bring  all  the 
rights  of  all  the  parties  fully  and  properly  for  its  decision, 
and  will  reserve  the  directions  or  declarations,  which  it 
may  be  necessary  to  give  or  make  touching  the  matter  not 
fully  in  litigation  by  the  former  bill,  until  this  new  bill  is 
brought  to  a  hearing.(l)[c] 

If  it  is  deemed  advisable  to  file  a  cross-bill,  the  same 
should  be  commenced  with  as  little  delay  as  possible,  as 
will  be  apparent  from  a  consideration  of  the  particular 
rules  which  are  applicable  to  the  proceedings  in  an  original 
and  cross  cause.[d] 

[  *461  ]  *A  cross  bill  is  prepared  and  signed  by  coun- 
sel, and  engrossed  and  filed,  in  the  same  manner  as  an 
original  bill.  A  cross  bill  should  state  the  original  bill 
and  the  proceedings  thereon,  and  the  rights  of  the  party 
exhibiting  the  bill,  which  are  necessary  to  be  made  the 
subject  of  cross-litigation,  or  the  ground  on  which  he 
resists  the  claims  of  the  plaintiff  in  the  original  bill,  if  that 
is  the  object  of  the  new  bill.  But  a  cross  bill  being 
generally  considered  as  a  defence,  or  as  a  proceeding  to 
procure  a  complete  determination  of  a  matter  already  in 
litigation  in  the  Court,  the  plaintiff  is  not,  at  least,  as 
against  the  plaintiff  in  the  original  bill,  obliged  to  show 
any  ground  of  equity  to  support  the  jurisdiction  of  the 
Court.(2)[a] 

The  appearance  of  the  defendant  is  enforced  in  the 
same  manner  as  to  an  original  bill,  by  subpoena,  a  copy  of 
which  writ  is  served  either  personally  on  the  defendant, 
or  by  leaving  the  same  at  his  dwelling-house.  An  order 
for  substituted  service  of  a  subprena  to  appear  on  the 
clerk  in  court,  or  solicitor  concerned  for  the  plaintiff  in 
the  original  suit  is  irregular,  there  being  no  analogy 
between  the  case  of  a  defendant  to  a  cross  bill,  and  that 

(1)  Mitf.  PI.  77.  (2)  Mitf.  PI.  76. 

[c]  Story's  Eq.  PI.  313;  Coop.  Eq.  PI.  85  ;  1  Mont.  Eq.  PI.  327, 328 ;  Pattison  v.  HulJ, 
9  Cowen,  747. 

[d]  If  the  cross  bill  be  not  filed  before  or  at  the  time  of  answering  in  the  original  suit, 
the  delay  must  be  accounted  for,  or  the  proceedings  will  not  be  staid.     White  v.  Buloid, 
2  Paige,  164. 

But  it  is  not  too  late  to  file  a  cross  bill,  after  the  proofs  in  the  original  suit  are  closed, 
if  the  complainant  in  the  cross  bill  be  willing  to  go  to  a  hearing  on  bill  and  answer  as 
to  the  cross  suit.  Ibid.;  Story's  Eq.  PI.  315,  316  ;  Coop.  Eq.  PI.  87,  88. 

[a]  Mitf.  by  Jeremy,  81,  82.  203 ;  Coop.  Eq.  PI.  86;  Story's  Eq.  PI.  317  ;  Burgess  v. 
Wheate,  1  Eden,  190;  Kemp  v.  Mackrell,  3  Atk.  812;  Doble  v.  Potman,  Hardr.  160; 
Wy.  Pr.  Reg.  85,  86. 
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of  a  defendant  to  a  bill  in  equity  to  stay  proceedings  at 
law,  in  which  proceedings  at  law,  the  defendant  is  a 
plaintiff.(l)[6] 

The  first  peculiarity  in  the  proceedings  of  a  cross  bill, 
is,  that  the  plaintiff  in  the  original  cause  is  entitled  to  have 
an  answer  to  his  bill  before  he  can  be  compelled  to  answer 
*the  cross  bill.  To  sustain  this  privilege,  however,  [  *462  ] 
the  plaintiff  in  the  original  suit  must  obtain  an  order  for 
the  purpose,  which  allows  him  a  certain  time  to  answer 
the  cross  bill  after  the  defendant  in  the  original  cause  has 
put  in  his  answer  to  the  original  suit.  This  order  may  be 
obtained,  although  the  plaintiff  in  the  cross  cause  may  be 
in  a  situation  to  enforce  an  answer  first,  and  was,  in  the 
case  next  cited,  granted  to  the  plaintiff  in  the  original 
cause,  notwithstanding  he  as  defendant  to  the  cross  cause 
had  obtained  an  order  for  time  to  answer.(2)  By  analogy 
to  the  practice  before  the  general  orders,  it  is  presumed 
that  the  order  may  be  now  obtained  after  a  defendant  to 
a  cross  bill  has  availed  himself  of  the  time  allowed  him  to 
answer  by  these  general  orders ;  and,  in  short,  that  he  may 
obtain  the  order  at  any  time  before  he  has  incurred  a  con- 
tempt for  not  answering  the  cross  bill.  The  order  is 
obtained  upon  a  petition  or  a  motion  as  of  course. 

As  before  observed,  the  plaintiff  in  the  original  cause, 
in  order  to  avail  himself  of  his  priority  of  answer,  must 
obtain  an  order  for  the  purpose,  and  unless  such  order  is 
obtained  and  served,  the  plaintiff  in  the  cross  cause  is  at 
liberty  to  enforce  an  answer  to  his  bill,  by  process  of  con- 
tempt, and  thus  altogether  to  deprive  the  first  plaintiff  of 
his  priority  of  answer.  In  Turner  v.  Hill,  et  Hill  v.  Tur- 
ner, the  answer  to  the  original  bill  was  reported  insuffi- 
cient, and  the  plaintiff  obtained  an  order  to  amend,  and 
for  the  defendant  to  answer  the  amendments  and  excep- 
tions at  the  same  time.  The  defendant  then  filed  a  cross 
bill.  On  the  6th  November,  the  plaintiff  in  the  original 

(1)  Croft  v.  Waterton,  Reg.  Lib.  A.  1834,  fo.  64,— In  Gardiner  v.  Mason,  4  Bro.  C. 
C.  478,  the  reporter  says  that  in  a  cross  cause,  service  upon  the  clerk  in  court  of  the 
defendant  is  good  service,  and  states  that  Anderson  v.  Lewis,  3  Bro.  C.  C.  429,  was  cited 
in  support  of  the  motion.  Upon  referring  to  that  case  in  3  Bro.  C.  C.  429,  it  appears 
that  the  Court  refused  to  substitute  service,  and  the  case  is  also  so  reported  in  Dickens, 
775.  Upon  referring  to  Gardiner  v.  Mason,  Reg.  Lib.  A.  1793,  fo.  50, 1  find  the  reporter 
to  be  altogether  mistaken,  and  that  no  substituted  service  of  the  subpoena  to  appear  was 
ordered.  (2)  Harris  v.  Harris,  Turn.  165. 

[6]  1  Hoff.  Ch.  Prac.  355. 
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suit  obtained  an  order  that  he  should  have  a  fortnight's 
time  to  answer  the  cross  bill. after  answer  to  the  original 
bill.  Before  the  order  was  served  on  defendant  Hill,  he 
[  *463  ]  issued  an  attachment  against  ^Turner  for  want 
of  answer  to  the  cross  bill.  On  the  application  of  defen- 
dant Hill,  the  order  of  6th  November  was  discharged.(l) 

At  the  expiration  of  the  time  allowed  to  answer  the 
cross  bill  after  the  original  bill  has  been  answered,  the 
plaintiff  in  the  cross  suit  is  entitled  to  an  answer  to  his 
bill,  and  the  defendant  in  the  cross  suit  is  not  entitled  as 
of  course  to  any  further  time.(2) 

The  priority  of  answer  to  which  the  original  plaintiff  is 
entitled,  extends  as  against  those  who  claim  as  representa- 
tives of  the  plaintiffs,  or  one  of  them,  in  the  cross  cause. 
Thus,  in  a  case  where  A.  brought  his  bill  against  B.  and 
C.,  who  put  in  insufficient  answers,  and  preferred  their 
cross  bill  against  A. ;  after  which  B.  became  a  bankrupt, 
and  his  assignees  brought  a  bill  in  the  nature  of  a  bill  of 
revivor  against  A. ;  the  Court  held  that  the  assignees  of 
B.  should  not  go  on  till  C.  had  answered  A.'s  bill.(3) 

The  priority  of  answer  allowed  to  the  plaintiff  in  the 
original  cause  may  be  waived  and  transferred  to  the  plain- 
tiff in  the  cross  cause,  by  the  plaintiff's  amending  his 
original  bill  in  things  material  after  the  filing  of  the  cross 
bill.(4)[a]  The  proceedings  in  the  original  suit  are  not 
stayed  merely  by  the  amendment,(5)  and  to  deprive  the 
plaintiff  in  the  original  cause  of  his  priority  of  answer,  the 
amendment  must  be  material,  and  such  as  requires  an 
answer  ;(6)  but  the  plaintiff  in  the  cross  bill,  upon  such 
material  amendments  being  made,  must  obtain  an  order 
that  the  proceedings  in  the  original  bill  be  stayed  until  the 
[  *464  ]  plaintiff  shall  *have  fully  answered  the  cross 
bill.(7)  If  such  order  is  not  obtained  the  plaintiff  in  the 
original  cause  is  warranted  in  issuing  an  attachment  for 

(1)  Turner  v.  Hill,  ct  Hill  v.  Turner,  Michaelmas  Term,  1813. 

(2)  See  Noel  v.  King,  3  Madd.  183.— In  this  case  the  plaintiff  in  the  original  cause 
lost  his  priority  by  amending,  and  the  order  was  obtained  by  the  plaintiff  in  the  cross 
suit ;  but  the  principle  is  the  same. 

(3)  Child  v.  Frederick,  1  P.  W.  266.  (4)  Steward  v.  Roe,  2  P.  W.  435. 

(5)  Noel  v.  King,  2  Madd.  394. 

(6)  Steward  v.  Roe,  2  P.  W.  435,  and  Long  v,  Burton,  2  Atk.  218. 

(7)  Noel  v.  King,  2  Madd.  394. 

[a]  And  it  would  seem,  that  the  priority  of  the  plaintiff  in  the  original  suit  is  lost, 
whether  the  amendments  are  material  or  not.  Johnson  v.  Freer,  2  Cox,  371. 
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want  of  answer,  and  otherwise  proceeding  with  his  original 
suit.(l)  This  last  order,  giving  a  priority  of  answer  to 
the  plaintiff  in  the  cross  cause,  may  be  obtained  either 
upon  a  petition  or  a  motion  as  of  course. 

The  reason  why  the  plaintiff  in  the  original  cause  loses 
his  priority,  is,  that  the  amended  bill  as  to  the  amend- 
ments is  a  new  bill,  and  the  cross  bill  being  filed  prior  to 
the  amendments,  and  the  original  and  amended  bill  being 
considered  as  one  record,  the  priority  of  answer  is  lost  as 
to  the  whole.(2) 

The  general  rule  that  the  plaintiff  in  the  original  suit 
loses  his  priority  of  answer,  by  materially  amending  the 
original  bill,  is  not  varied  although  the  defendant  has  put 
in  an  insufficient  answer,  and  although  the  order  to  amend 
is  made  on  the  terms  that  the  defendant  may  answer  the 
amendments  and  exceptions  together.(3)  In  Long  v. 
Burton,(4)  after  the  answer  to  the  original  bill  had  been 
reported  insufficient,  the  defendant  filed  a  cross  bill.  The 
plaintiff  in  the  original  suit  obtained  an  order  that  the 
original  bill  should  be  answered  before  he  answered  the 
cross  bill,  and  on  the  answer  being  reported  insufficient, 
he  obtained  an  order  to  amend  his  bill,  and  that  the  defen- 
dants might  answer  the  amendments  and  exceptions 
together.  It  was  held  that  the  order  to  amend  was  a 
waiver  of  the  priority  of  suit. 

A  plea  was  allowed  to  an  original  bill,  then  the  defen- 
dant filed  a  cross  bill,  to  which  an  answer  was  put  in, 
which  was  alleged  to  be  insufficient.  The  plaintiff  in  the 
original  suit  then  amended  his  bill,  and  the  plaintiff  in  the 
cross  *suit  moved  for  time  to  answer  the  amended  [  *465  ] 
bill,  after  the  defendant  had  answered  the  cross  bill.  The 
motion  was  granted  at  the  Rolls,  and  affirmed  by  the  Lord 
Chancellor  on  the  Master's  report  of  insufficiency,  which 
report  was  procured  pending  the  motion. (5) 

Although  the  plaintiff  in  the  original  suit  is  entitled  to 
stay  the  proceedings  in  the  cross  suit,  until  the  defendant 
in  the  original  suit  has  answered,  the  plaintiff  in  the  cross 
suit  has  not  the  same  privilege,  unless  the  original  plain- 
tiff by  amending  his  bill  loses  his  priority  of  suit.  In 
Ramkessenseat  v.  Barker,(6)  it  is  laid  down  that  the  gene- 

(1)  Noel  v.  King,  2  Madd.  394.  (2)  Steward  v.  Roe,  2  P.  W.  434. 

(3)  Meade  v.  Duchess  of  Buckingham,  Re<r,  Lib.  1741,  fo.  27.          (4)  2  Atk.  218, 
(5)  Rattray  v.  Darley,  3  Atk.  724.  (6)  1  Atk.  20. 
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ral  rule  in  this  court  is  not  to  stay  proceedings  in  an  ori- 
ginal cause  till  the  answer  comes  in  to  the  cross  bill,  but 
only  to  enlarge  publication  in  the  original  cause  until  the 
plaintiff  in  that  cause  shall  have  fully  answered  the  cross 
bill,  and  in  Coats  v.  Pearson(l)  the  Court  refused  to  stay 
the  progress  of  an  original  cause  which  had  been  set  down, 
although  no  answer  had  been  filed  to  the  cross  bill,  observ- 
ing, if  the  cross  bill  is  filed  in  due  time,  the  plaintiff  in 
the  cross  suit  may  move  to  stay  publication  in  the  original 
cause  until  an  answer  has  been  put  in.(2)  And  the  cir- 
cumstance of  the  defendant  to  the  cross  bill  being  in  con- 
tempt for  want  of  his  answer  to  that  bill,  does  not  entitle 
the  plaintiff  in  the  cross  suit  to  stay  proceedings  in  the 
original  cause,  but  only  to  enlarge  publication. (3) 

After  answer  the  defendant  filed  a  cross  bill.  The 
plaintiff  in  the  original  cause  before  filing  his  answer  to 
the  cross  bill  filed  a  supplemental  bill  against  the  plaintiff 
in  the  cross  suit.  The  plaintiff  in  the  cross  suit  moved  to 
stay  the  answer  to  the  supplemental  bill  until  his  cross 
[  *466  ]  bill  had  *been  answered,  which  was  ordered  upon 
debate.(4)  So  where  the  original  bill  abated  before  an- 
swer by  the  marriage  of  the  plaintiff,  and  before  revivor, 
the  defendant  filed  a  cross  bill,  Lord  Hardwicke  held  that 
the  plaintiffs  in  the  original  cause  lost  their  priority  of 
answer,  and  discharged  the  order  obtained  by  them  for  a 
month's  time  to  answer  the  cross  bill,  after  the  original 
bill  was  answered. (5) 

In  applying  to  the  Court  in  the  cross  suit  to  stay  pub- 
lication in  the  original  cause,  until  an  answer  had  beer 
filed  to  the  cross  bill,  it  is  necessary  to  consider  at  what 
stage  of  the  proceedings  the  application  can  be  made ; 
and  ^dly,  in  what  manner. 

From  all  the  authorities  it  appears  clear  that  the  cross 
bill  to  be  filed  in  due  time,  must  be  filed  so  that  the  plain- 
tiff may  be  in  a  situation  to  move  before  publication  has 
passed  in  the  original  cause.[a]  In  Lloyd  v.  Griffith,  and 

(1)  4  Madd.  20.  (2)  See  Gardiner  v.  Mason,  Reg.  Lib.  A.  1793,  fo.  50. 

(3)  Cresvvick  v.  Creswick,  1  Atk.  291. 

(4)  Urquhart  v.  Turner,  1721.  (5)  Smart  v.  Floyer,  Dick.  2GO. 

[a]  If  the  cross  bill  be  not  filed  before  or  at  the  time  of  answering-  in  the  original  suit, 
the  delay  must  be  accounted  for,  or  the  proceedings  will  not  be  stayed.  White  v.  Buloid, 
2  Paige,  164. 

After  the  cause  on  the  original  bill  was  set  down  for  hearing,  the  defendant  was 
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Griffith  v.  Lloyd,(l)  the  original  cause  was  at  issue,  and 
a  commission  to  examine  witnesses  had  been  executed. 
Before  the  commission  was  returned,  a  cross  bill  was  filed ; 
the  commission  was  returned,  and  a  rule  to  pass  publica- 
tion was  given.  Before  the  last  rule  had  expired,  a 
motion  was  made  to  the  Court,  and  it  was  ordered  that 
publication  in  the  original  cause  might  be  stayed  till  the 
plaintiff  in  that  cause  should  have  fully  answered  the 
plaintiff's  bill  in  the  cross  cause. 

If  publication  has  passed  in  the  original  cause,  the  plain- 
tiff in  the  cross  cause  cannot  stay  the  progress  of  the 
original  cause  unless  publication  has  been  subsequently 
enlarged,  and  then  although  the  cause  may  have  been  set 
down  for  hearing,  it  is  not  too  late  at  any  time  during 
such  enlargement  to  make  the  application.  In  Phillips  v. 
Lowdell(2)  the  rules  to  produce  and  pass  publication  were 
entered  in  Easter  term,  and  a  cross  bill  was  filed  the  same 
term,  to  which  an  ^appearance  was  entered,  but  [*467  ] 
no  answer  filed.  On  the  30th  May  publication  was 
enlarged  for  six  weeks  without  prejudice  to  the  plaintiff 
setting  down  his  cause,  and  was  again  further  enlarged 
until  the  day  on  which  an  order  was  made  on  the  motion 
of  the  plaintiff  in  the  cross  cause,  that  publication  in  the 
original  cause  should  be  further  enlarged  until  six  weeks 
next  after  the  defendant  in  cross  cause  should  have  put 
in  his  answer  to  the  plaintiff's  cross  bill,  and  the  original 
and  cross  causes  were  ordered  to  come  on  to  be  heard 
together,  and  for  that  purpose  the  original  cause  was 
ordered  to  stand  adjourned  till  after  all  the  causes  already 
appointed. 

Exceptions  for  insufficiency  were  allowed  to  an  answer 
to  a  cross  bill,  and  an  order  was  obtained  to  amend  the 
cross  bill,  and  that  the  defendant  might  answer  the 

(I)  Reg.  Lib.  B.  1744,  fo.  327.  (2)  Reg.  Lib.  B.  1766,  fo.  293. 

informed  that  the  plaintiff  was  a  nominal  one,  and  that  the  real  plaintiff  was  a  citizen  of 
the  same  state  with  the  defendant  (which  deprived  the  Court  of  jurisdiction,)  and  he 
immediately  filed  a  cross  bill,  charging  this  fact,  and  asking  a  discovery,  the  hearing  on 
the  original  bill  was  stayed  until  the  cross  bill  was  answered.  Young  v.  Potts,  4  Wash. 
C.  C.  Rep.  521.  See  also,  Brown  v.  Beel,  4  Hayw.  287. 

The  Court  will,  sometimes,  at  the  hearing,  and  in  its  discretion,  direct  a  cross  bill, 
when  it  is  necessary  to  bring  before  the  Court  the  rights  of  all  the  parties,  and  the  mat- 
ters necessary  to  a"  just  determination.  Field  v.  Schieffelin,  7  Johns.  Ch.  Rep.  252; 
Gouverneur  v.  Elmendorf,  4  Johns.  Ch.  Rep.  327. 
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amendments  and  exceptions  together.  Before  a  further 
answer  was  filed  publication  was  on  the  eve  of  expiring. 
An  order  was  made  on  an  affidavit  of  service jof  a  notice 
of  motion  to  stay  publication  in  the  original  cause,  until  a 
fortnight  after  the  defendants  to  the  cross  cause  had 
respectively  put  in  their  answers  to  the  exceptions  and 
amendments  in  the  cross  suit.(l) 

After  the  time  to  which  publication  had  been  enlarged 
after  the  filing  the  answer  to  the  cross  bill  has  expired, 
publication  either  in  an  original  suit  or  a  cross  suit  may 
be  enlarged  by  the  Master  in  the  same  manner  as  in  any 
other  suit.  In  the  case  next  cited,  publication  had  been 
enlarged  until  six  weeks  after  an  answer  should  be  filed  to 
the  cross  bill.  An  answer  was  filed,  and  subsequently  the 
plaintiff  in  the  original  cause  obtained  an  order  on  notice 
of  motion,  (the  original  cause  being  at  issue,  and  one  wit- 
ness having  been  examined  by  the  defendant,)  that  he 
[  *468  ]  ^(plaintiff  in  the  original  cause)  might  be  at  liberty 
to  amend,  as  advised,  without  costs,  by  adding  a  party, 
and  that  publication  in  the  original  cause  might  be  further 
enlarged  for  six  weeks  after  the  added  defendant  had 
answered.  Publication  had  been  enlarged  till  six  weeks 
after  answer  to  the  cross  bill.(2) 

If  publication  was  likely  to  expire  by  the  filing  of  the 
answer  to  the  cross  bill,  at  a  time  when,  according  to  the 
then  practice  of  the  Court,  an  application  could  not  be 
made  to  enlarge  it,  the  Court  provided  specially  for  the 
emergency.  Thus  in  Lee  v.  Austen,(3)  publication  was 
enlarged  until  a  month  after  the  defendants  should  answer 
the  cross  bill.  On  the  10th  of  August  no  answer  having 
been  filed,  an  order  was  obtained(4)  further  to  enlarge 
publication  until  a  fortnight  after  the  first  seal  before 
Michaelmas  term,  in  case  the  plaintiff  should  have  put  in 
his  answer  to  the  cross  bill  before  that  time.  As  publica- 
tion is  now  enlarged  by  the  Master,  or  in  the  long  vaca- 
tion by  the  Master  in  vacation,  a  case  similar  to  the  above 
is  not  likely  to  arise. 

It  is  not  a  motion  of  course  to  enlarge  publication  in 


the  original  cause  until  a  limited  time  after  the  defendant 


(1)  Innes  v.  Jackson,  Reg.  Lib.  A.  1807,  fo,  30. 

(2)  Baking  v.  Mort,  Reg.  Lib.  1761,  fo.  7. 

(3)  Reg.  Lib.  B.  1807,  fo.  833.  (4)  Reg.  Lib,  B.  1807,  fo.  1083, 
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in  the  cross  cause  has  answered  the  cross  bill,(l)  and  an 
order  so  obtained  was  discharged,  on  the  ground  that  a 
notice  of  motion  should  have  been  given.(2)  The  Court 
said  these  motions  must  be  granted  on  their  distinct 
merits.(3) 

The  original  cause  and  the  cross  cause  are  usually 
heard  together,  and  they  are  considered  so  united,  that  the 
plaintiff  in  the  cross  cause  is  bound  to  set  down  his  cause 
in  the  same  court  as  that  in  which  the  original  cause  is  set 
down.[a] 

*It  is  a  motion  as  of  course  on  behalf  of  the  [  *469  ] 
plaintiff  in  the  cross  cause  that  his  suit  may  be  advanced, 
and  come  on  to  be  heard  together  with  the  original  cause. 

(1)  Aylet  v.  Easy,  2  Ves.  336.  Dalton  v,  Carr,  16  Ves.  93.  Cook  v.  Bromhead,  16 
Ves.  133.  (2)  Aylet  v.  Easy,  Reg.  Lib.  A.  1750,  fo.  482. 

(3)  Bodham  v.  Ryley,  10th  April,  1777. 

[a]  Though  cross  bills  usually  are  decided  at  the  same  time  that  original  bills  are, 
it  is  not  indispensable  that  they  should  be.  Coleman  v.  Moore,  3  Litt.  355. 
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CHAPTER  II. 

BILL  OF  INTERPLEADER. 

Nature  and  objects  of,  469.  By  whom  capable  of  being  sustained,  470.  Effect  of,  472. 
In  what  manner  proceeded  with,  473.  Affidavit  of  no  collusion,  474.  Motion  for 
injunction  to  stay  proceedings  at  law,  474.  To  bring  interpleader  suit  to  a  hearing, 
475.  Effect  of  death  of  plaintiff  after  decree,  475.  Defendants  entitled  to  read  each 
other's  answer,  475.  Effect  of  1  &  2  W.  4,  c.  58—476. 

WHEN  two  or  more  persons  claim  the  same  thing  by 
different  or  separate  interests,  and  another  person  not 
knowing  to  which  of  the  claimants  he  ought  of  right  to 
render  a  debt  or  duty,  or  to  deliver  property  in  his  cus- 
tody, fears  he  may  be  hurt  by  some  of  them,  he  may 
exhibit  a  bill  of  interpleader  against  them.(l)[a]  As  when 
a  deposit  is  paid  to  an  auctioneer  at  a  sale,  and  there  arises 
a  dispute  between  the  vendor  and  the  purchaser,  and  an 
action  is  commenced  or  threatened  by  either  for  the 
deposit,  there  the  remedy  of  the  auctioneer  is  by  this 
description  of  bill ;  but  if  an  action  is  brought  against  an 
auctioneer  for  a  deposit,  and  he  insists  upon  retaining 
either  his  commission  or  the  duty,  he  cannot  file  a  bill  of 
[  *470  ]  interpleader.(2)  A  bill  of  ^interpleader  lies  also 

(1)  Mitf.  PI.  48.    Dungey  v.  Angove,  2  Ves.  309. 

(2)  Mitchell  v.  Hayne,*  2  S.  &  S.  63. 

fa]  Story's  Eq.  PI.  237;  2  Story's  Eq.  Jurisp.  113—128;  see  East  India  Company 
v.  Campion,  11  Bligh,  181,  182;  Atkinson  v.  Manks,  1  Cowen,691. 

A  bill  of  interpleader,  strictly  so  called,  is,  where  the  complainant  claims  no  relief 
against  either  of  the  defendants,  but  only  asks  for  leave  to  pay  the  money  or  deliver  the 
property  to  the  one  to  whom  it  of  right  belongs,  and  that  he  may  therefore  be  protected 
from  the  claims  of  both.  And  it  should  not  be  filed,  except  in  a  case  where  the  com- 
plainant  can  in  no  other  way  be  protected  from  an  unjust  litigation,  in  which  he  has  no 
interest.  Bedell  v.  Hoffman,  2  Paige,  199. 

A  case  of  interpleader  ought  to  be  one,  where  the  whole  question  may  properly  be 
determined  by  litigation  between  the  defendants  themselves.  If  either  of  the  defendants 
may  recover  against  the  plaintiff,  on  a  ground  not  applicable  to  the  other,  that  is  not  a 
case  of  interpleader.  Crawshay  v.  Thornton,  2  Myl.  &  Cr.  1  ;  S.  C.  1  Lond.  Jurist,  10; 
Glyn  v.  Duesbury,  4  Lond.  Jurist,  1080  ;  City  Bank  v.  Bangs,  2  Paige,  570  ;  Thompson 
v.  Ebbetts,  1  Hopk.  272 ;  Mohawk  &  Hudson  Rail  Road  Co.  v.  Clute,  4  Paige,  384  ; 
Palmer  v.  Fraser,  3  You.  &  Coll.  491  ;  S.  C.  3  Lond.  Jurist,  890 ;  Stuart  v.  Welch,  3 
Lond.  Jurist,  237  ;  Storrs  v.  Payne,  4  Hen.  &  Munf.  506  ;  Parks  v.  Jackson,  11  Wend. 
443  ;  French  v.  Howard,  3  Bibb,  301  ;  Lappington  v.  Rutherford,  3  Hayw.  271 ; 
Badeau  v.  Rogers,  2  Paige,  209  ;  Martin  v.  Maberry,  Dev.  Eq.  1G9. 

A  bill  of  interpleader  may  be  filed,  though  the  party  has  not  been  sued  at  law,  or  has 
been  sued  by  only  one  of  the  conflicting  claimants,  or  though  the  claim  of  one  of  the 
defendants  is  actionable  at  law,  and  that  of  the  other  in  equity.  Richards  v.  Salter,  6 
Johns,  Ch.  Rep.  415. 

»Eng.  Chan,  Reps,  i.  347. 
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upon  colour  of  title  given  to  a  stranger,  as  where  A.  con- 
tracted to  supply  B.  with  certain  articles  at  certain  prices, 
and  A.  afterwards  assigned  the  contract  to  C.,  and  C.  made 
demands  on  B.,  B.  is  entitled  to  make  A.  and  C.  inter- 
plead.(l)  And  in  a  case  where  A.  deposited  goods  with 
B.,  a  warehouseman,  to  await  his  direction,  and  afterwards 
A.  directed  B.  to  transfer  the  goods  to  C.,  and  to  hold  them 
at  his  disposal,  and  B.  made  the  transfer  accordingly ;  the 
goods  were  then  claimed  by  D.  as  having  been  consigned 
by  him  to  A.  It  was  held  that  B.  was  entitled  to  file  a 
bill  of  interpleader  against  C.  and  D.(2) 

BY  WHOM  AND  WHEN  A  BILL  OF  INTERPLEADER  CAN  BE 
SUSTAINED. 

A  tenant  cannot  sustain  a  bill  of  interpleader  against 
his  landlord  on  notice  of  ejectment  by  a  stranger,  under  a 
title  adverse  to  that  of  the  landlord.  The  court  observed, 
it  would  be  a  monstrous  thing  if  it  was  in  the  power  of 
the  tenant  to  make  the  landlord,  at  law  the  defendant  in 
the  ejectment,  disclose  his  title  by  an  interpleading  bill.(3) 
To  support  a  bill  of  interpleader  by  a  tenant,  two  persons 
must  claim  the  same  rent  in  privity  of  tenure  and  con- 
tract, as  in  the  case  of  mortgagor  and  mortgagee,  trustee 
and  cestuique  trust.(4)  The  court  said,  that  in  the  case 
of  a  stranger  claiming  against  the  title  of  the  landlord,  it 
is  clear,  unless  he  derives  under  the  title  of  the  landlord, 
he  cannot  claim  the  same  debt.  The  rent  due  upon  the 
demise  is  a  different  demand  from  that  which  some  other 
person  may  have  upon  the  occupation  of  the  premises.(5) 
*  Where  there  is  a  demise,  an  action  for  use  and  [  *471  ] 
occupation  cannot  be  brought  by  the  lessor,  but  it  must  be 
upon  the  deed  for  the  amount.  If  another  person  claims 
he  may  bring  an  action  for  use  and  occupation.(G) 

The  rule  that  a  tenant  cannot  file  an  interpleading  bill 
against  his  landlord,  does  not  hold  where  the   question 

(1)  East  India  Company  v.  Edwards,  18  Ves.  376. 

(2)  Pearson  v.  Cardon,*  4  Sim.  218. 

(3)  Dungey  v.  Angove,  2  Ves.  304.  (4)  Idem.  312.  (5)  Idem.  310. 
(6;  Dungey  v.  Angove,  2  Ves.  306. 

»Eng.  Chan.  Reps.  vi.  108. 
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arises  upon  the  act  of  the  landlord,  subsequent  to  the 
lease,  as  where  the  leasee  of  tithes  became  insolvent,  and 
both  his  assignees  and  the  vicar  claimed  the  tithes.(l) 
An  insurance  company  was  allowed  to  file  a  bill  of  inter- 
pleader against  a  landlord,  who  brought  an  action  on  the 
policy,  and  against  the  tenant  who  filed  a  bill  to  have  it 
laid  out  in  rebuilding  the  premises,  and  the  plaintiff's  costs 
were  paid  out  of  the  fund  in  court.(2)  An  interpleader 
was  allowed,  though  no  suit  was  commenced,  upon  notice 
of  a  variety  of  claims  by  persons,  amongst  whom  an  entire 
charge  upon  an  estate  was  split,  and  but  one  legal  right 
of  entry  ;  the  principle  being  not  merely  that  the  payment 
cannot  safely  be  made,  but  that  the  party  entitled  to  be 
discharged  by  a  single  payment  shall  not  be  harassed  by 
a  number  of  suits.(3)  In  the  last  cited  case,  the  bill  was 
filed  by  a  tenant  to  ascertain  to  which  of  two  claimants  he 
was  to  pay  his  rent.  The  one  established  his  title  by  evi- 
dence, the  other  making  default  at  the  hearing,  payment 
was  decreed  to  the  former,  and  a  perpetual  injunction  was 
granted  against  the  other.(4) 

A  bill  of  interpleader  will  lie,  although  all  but  one  of 
the  parties  claiming  the  property  reside  out  of  the  juris- 
diction, and  if  they  do  not  appear  they  will  be  enjoined  for- 
ever afterwards.  The  interpleading  plaintiff  must  use  all 
diligence  in  getting  them  before  the  Court ;  but  if  unable, 
[  *472  ]  *the  Court  will  decree  without  their  appear- 
ance.(5)[a]  And  in  a  case  where  the  subject  was  a  policy 
on  a  cargo  lost,  an  injunction  was  granted  in  an  inter- 
pleader suit  to  stay  proceedings  at  law,  although  both 
defendants  resided  abroad.(G) 

An  interpleader  was  allowed  in  a  case  where  an  attor- 
ney claimed  a  lien  upon  a  sum  awarded  as  damages  under 
a  judgment  obtained  by  the  client  against  the  plaintiff.(7) 

Where  one  rector  claims  a  modus,  and  a  rector  of  an- 
other parish  claims  tithes  in  kind  of  the  same  lands,  they 
cannot  be  made  to  interplead.(S)  On  a  bill  of  interpleader, 
it  was  held  that  an  agent  to  receive  particular  moneys  is 
bound  to  pay  the  same  over  to  his  principal  notwithstand- 

(1)  Cowtan  v.  Williams,  9  Ves.  107.  (2)  Paris  v.  Gilham,  Coop.  56. 

(3)  Angell  v.  Hadden,  15  Ves.  244.  (4)  Angell  v.  Hadden,  16  Ves.  202. 

(5)  Stevenson  v.  Anderson,  2  V.  &  B.  407.  (6)  Martinius  v.  Helmuth,  Coop.  245. 

(7) v.  .Bolton,  18  Ves.  292.  (8)  Woolaslon  v.  Wright,  3  Anst.  801. 

[a]  Richards  v.  Sailer,  6  Johns.  Ch.  Rep.  445. 
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ing  the  claims  of  third  persons.(l)  A  plaintiff  having 
parted  with  the  property,  cannot  sustain  an  interpleading 
bill  against  different  claimants,  upon  an  undertaking  to  pay 
over  the  value  to  the  party  entitled.(2) 

An  interpleading  bill  is  considered  as  putting  the  defen- 
dants to  contest  their  respective  claims,  just  as  a  bill  by 
an  executor  or  trustee  to  obtain  the  direction  of  the  Court 
upon  the  adverse  claims  of  the  different  defendants.  If, 
therefore,  at  the  hearing  the  question  between  the  defen- 
dants is  ripe  for  decision,  the  Court  decides  it;  but  if  it  is 
not  ripe  for  decision  it  directs  an  action,  or  an  issue,  or  a 
reference  to  the  Master.(3)[6] 

Where  a  principal  has  created  a  lien  in  favour  of  an- 
other person  on  funds  in  the  hands  of  his  agent,  the  agent 
may  file  a  bill  of  interpleader  against  the  principal  and  the 
*other  claimant.(4)  The  sheriff  levying  upon  [  *473  ] 
goods  alleged  to  be  in  settlement,  cannot  maintain  a  bill 
of  interpleader.(5) 

HOW  AN  INTERPLEADING  SUIT  IS  PROCEEDED  WITH. 

A  bill  of  interpleader  states  the  plaintiff's  rights,  and 
the  several  claims  of  the  defendants,  and  prays  that  they 
may  interplead,  so  that  the  Court  may  judge  to  whom  the 
thing  belongs,  and  that  the  plaintiff  may  be  indemnified. 
If  suits  at  law  have  been  commenced  against  the  plaintiff, 
he  may  also  pray  that  the  claimants  may  be  restrained 

(1)  Nicholson  v.  Knowles,  5  Madd.  47.  (2)  Burnett  v.  Anderson,  1  Mer.  405. 

(3)  Angell  v.  Hadden,  16  Ves.  202.  (4)  Smith  v.  Hammond,*  6  Sim.  16. 

(5)  Slingsby  v.  Boulton,  1  V.  &  B.  334. 

[6]  If  the  defendants,  or  either  of  them,  deny  the  allegations  in  a  bill  of  interpleader, 
or  set  up  distinct  facts  in  bar  of  the  suit,  the  compjainant  must  reply  to  the  answer,  and 
close  the  proofs  in  the  usual  manner,  before  he  can  bring  his  cause  to  a  hearing.  But 
where  the  defendants  admit  the  facts  stated  in  the  bill,  and  on  which  the  right  to  a  file  a 
bill  of  interpleader  rests,  and  set  up  no  new  fact  as  against  the  complainant,  or  in  bar  of 
his  suit,  it  seems  to  be  sufficient  for  him  to  file  a  replication,  and  to  set  the  cause  down 
for  a  decree  to  interplead,  without  waiting  until  the  proofs  are  taken  as  between  the 
defendants.  If  the  cause  be  ripe  for  a  decision  between  the  defendants  as  well  as  between 
them  and  the  complainant,  the  Court  settles  the  conflicting  claims  of  the  parties, 
and  makes  a  final  decree  on  the  first  hearing.  Where,  however,  the  suit  is  not  in  readi- 
ness for  a  decision  as  between  the  defendants,  the  Court  merely  decides  that  the  bill  is 
properly  filed,  and  dismisses  the  complainant  with  his  costs  up  to  that  time,  and  directs 
an  action  to  be  brought,  or  an  issue  or  a  reference,  to  ascertain  and  settle  the  rights  of 
the  defendants  to  the  fund  in  controversy.  And  on  a  reference  to  a  master,  to  settle  the 
rights  of  the  defendants  in  a  bill  of  interpleader,  as  between  themselves,  the  Court  will 
give  them  the  benefit  of  a  discovery  as  against  each  other,  if  they  or  either  of  them  desire 
it.  City  Bank  v.  Bangs,  2  Paige,  570. 

*Eng-.  Chan.  Reps.  ix.  144. 
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from  proceeding  till  the  right  be  determined  ;(1)  but  he 
cannot  pray  an  injunction  to  stay  proceedings  in  eject- 
ment.^) If  any  money  is  due  from  the  plaintiff  he  should 
offer  to  pay  it  into  court.(3)[ct]  The  bill  must  show  that 
each  of  the  defendants  whom  it  seeks  to  compel  to  inter- 
plead  claims  a  right,  and  also  the  plaintiff  must  show  a 
right  to  compel  them  to  interplead,  otherwise  the  bill  is 
demurrable.(4)[6]  It  is  sufficient  that  each  of  the  defen- 
dants has  a  claim  to  the  matter  in  question,  although  one 
only  can  maintain  an  action  at  law,  the  principle  being  to 
prevent  a  plaintiff  from  being  doubly  vexed.  It  is  not 
necessary,  therefore,  that  he  should  have  been  actually 
sued.(5)  It  is  no  objection  to  an  interpleading  bill  that 
a  suit  between  the  same  parties,  commenced  by  one  of  the 
claimants  of  the  fund,  is  pending.(6)[c] 

An  interpleading  bill  never  suggests  a  case  ;(7)  and  the 
£  *474  ]  ^plaintiff  admits  a  title  against  himself  in  all  the 
defendants.(8)[a] 

To  a  bill  of  interpleader  it  is  requisite  that  the  plaintiff 
should  make  an  affidavit  "  that  this  bill  is  not  filed  in  col- 
lusion with  either  of  the  defendants  in  the  said  bill  named, 
but  merely  of  his  own  accord,  for  relief  in  this  Honourable 
Court."[6]  Collusion  will  not  be  presumed  against  this 
affidavit,  nor  can  a  counter  affidavit  prevail  against  it.(9) 
The  plaintiff  need  not  swear  that  the  bill  is  filed  at  his 

(1)  Mitf.  PI.  41.  (2)  Metcalf  v.  Hervey,  1  Ves.  248. 

(3)  Mitf.  PI.  126.    Dungey  v.  Angove,  3  Bro.  C.  C.  36. 

(4)  Mitf.  PI.  126.  (5)  Morgan  v.  Marsack,  2  Mer.  107. 
;    (6)  Warrington  v.  Wheatstone,  Jac.202.        (7)  Dungey  v.  Angove,  2  Ves.  311. 

(8)  Slingsby  v.  Boulton,  1  Ves.  &  B.  334. 

(9)  Langston  v.  Boylston,  2  Ves.  101.    Stevenson  v.  Anderson,  2  V.  &  B.  410. 

[a]  And  it  must  be  brought  into  court,  before  the  Court  will  ordinarily  act  upon  the 
prayer  for  an  injunction  to  restrain  the  proceeding  of  the  claimants,  or  either  of  them, 
at  law.     Story's  Eq.  PI.  241 ;  City  Bank  v.  Bangs,  2  Paige,  570. 573.    The  complainant, 
if  he  do  not  bring  the  money  into  court,  should  at  least  give  bond  and  security  for  its 
ultimate  payment,  according  to  the  decree.     Biggs  v.  Kouns,  7  Dana,  411. 

If  the  plaintiff  in  a  bill  of  interpleader  has  paid  over  the  money  to  one  of  the  defend- 
ants, under  a  claim  of  right  to  which  he  was  hound  to  submit,  this  will  not  preclude  him 
from  sustaining  the  bill.  Nash  v.  Smith,  6  Conn.  421.  See  post,  474,  note  [«]. 

[6]  And,  in  such  case,  both  the  defendants  may  demur ;  the  one,  because  the  bill  shows 
no  claim  of  right  in  him,  the  other,  bccau.se  the  bill,  showing  no  right  in  the  co-defend- 
ant, shows  no  cause  of  interpleader.  Another  objection,  equally  fatal,  will  be,  that  the 
plaintiff  shows  no  right  to  compel  the  defendants  to  interplead,  whatever  rights  they 
may  claim.  Story's  Eq.  PI.  238. 

[c]  See  ante,  469,  note  [a]. 

[al  Atkinson  v.  Manks,  1  Cowen,  691. 

[b]  So  in  New  York;  2  Hoff.  Ch.  Prac.  103;  and  in  Kentucky ;  Tobin  v.  Wilson,  3 
J.  J.  Marsh.  67;  Biggs  v.  Kouns,  7  Dana,  411 ;  but  otheiwise,  in  Connecticut.     Na&h 
v.  Smith,  6  Conn.  421. 
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own  expense.(l)  The  bill  may  be  either  made  an  exhibit, 
and  be  referred  to  by  the  affidavit,  or  the  affidavit  may  be 
annexed  to  it.  If  made  an  exhibit,  the  Master  endorses 
on  the  back  of  it,  "  This  parchment  writing  was  produced 
and  shown  to  A.  B.,  and  is  the  same  referred  to  in  his 

affidavit  sworn  the day  of ."  If  the  bill 

is  not  exhibited,  but  the  affidavit  is  annexed  to  it,  the 
words  of  the  affidavit  then  should  be  "  that  the  bill  here- 
unto annexed,"  instead  of"  this  bill."  The  affidavit  is  filed 
with  the  bill. 

The  interpleading  plaintiff,  immediately  on  filing  his 
bill,  accompanied  by  the  affidavit  of  no  collusion,  may, 
without  waiting  for  the  appearance  of  the  defendant,  and 
even  before  a  subpoena  has  been  served,  move  exparte  for 
an  injunction  to  restrain  proceedings  at  law  commenced 
against  him,  offering  to  pay  the  money  in  dispute  into 
court.[c]  If  the  defendant  has  appeared  he  is  served  with 
a  notice  of  motion.  It  appears  to  have  been  the  practice 
to  read  an  affidavit  of  the  facts  on  the  motion  for  an  in- 
junction,^) but  is  not  now  required.(S) 

In  Croggon  v.  Symons,(4)  the  Vice-Chancellor  refused 
to  *grant  an  injunction  at  once  to  stay  proceed-  [  *475  ] 
ings  at  law  in  an  interpleading  suit,  and  assimilated  it  to 
the  common  injunction.  But  this  is  not  the  practice. 
The  plaintiff  in  a  bill  of  interpleader  moves  at  once  upon 
a  notice  of  motion  for  a  special  injunction  on  the  pay- 
ment of  the  money  into  court,  without  first  obtaining  the 
common  injunction,  as  in  other  cases  where  actions  at  law 
are  restrained,(5)  and  the  injunction  not  only  restrains 
execution,  but  also  trial,  and  all  other  proceedings.(G)  In 
Philling  v.  Edwards,(7)  the  injunction  was  granted,  al- 
though the  trial  was  coming  on  the  next  day. 

The  interpleading  plaintiff  proceeds  with  his  suit  in 
the  usual  way,  replies  to  the  answers  of  the  defendants, 

(1)  Metcalf  v.  Hervey,  1  Ves.  248.  (2)  Langston  v.  Boylston,  2  Ves.  101. 

(3)  Walbankc  v.  Sparkes,*  1  Sim.  385.  (4)  3  Madd.  130. 

(5)  Vicary  v.  Widger,*  1  Sim.  15.     Warrington  v.  Wheatstone,  Jac.  205. 

(6)  Warrington  v.  Wheatstone,  Jac.  205. 

(7)  Heard  before  the  Vice  Chancellor,  9th  Feb.  1827. 

[c]  By  a  late  case,  it  is  settled,  that  the  common  order  for  the  injunction  is,  that  it 
issue  upon  the  parties  paying  the  money  into  court.  This  is  a  condition  precedent,  and 
an  order  not  containing  it  will  be  discharged.  If  the  money  cannot  be  paid  in,  in  time 
to  stay  a  trial,  the  injunction  officer  should  be  applied  to.,  to  vary  the  order,  on  the  spe- 
cial grounds.  Sieveking  v.  Behrens,  2  Myl.  &  Cr.  581.  See  also,  ante,  473,  note  [a]. 

»Eng.  Chan.  Reps.  ii.  149,  i>Eng.  Chan.  Reps.  ii.  9. 
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and  sets  down  the  cause,  and  brings  the  same  to  a  hear- 
ing, and  is  not  entitled  to  his  costs  before  the  hearing.(l) 
In  an  interpleading  suit  it  is  not  necessary  for  the  defend- 
ants to  enter  into  evidence  as  against  each  other.(2)[a] 
In  a  bill  by  trustees  in  the  nature  of  a  bill  of  interpleader, 
the  Court  gave  leave  to  one  of  the  defendants  to  examine 
one  of  the  plaintiffs  as  a  witness. (3) 

After  decree  the  death  of  an  interpleading  plaintiff  does 
not  abate  the  suit.(4)  If  a  trial  at  law  is  directed  be- 
tween the  defendants,  the  suit  is  thereby  ended  as  to  the 
plaintiff,  so  that  if  the  plaintiff  dies,  the  defendants  may 
proceed  without  reviving  the  cause.(5)  The  defendants 
on  the  hearing  are  entitled  to  read,  and  are  allowed  in 
costs  for  a  copy  of  each  other's  answer.  In  an  inter- 
[  476  ]  pleading  suit,  the  plaintiff  *is  entitled  to  his  costs 
out  of  the  fund,(6)[a]  and  the  Court  will  adjudge  the  costs 
as  amongst  the  defendants.^)  Upon  a  bill  of  interpleader, 
the  defendant  who  made  it  necessary,  was  ordered  to  pay 
all  costs.(8)[7>] 

By  1  &  2  Will.  4,  cap.  58,  a  person  who  is  sued  at  law 
for  the  recovery  of  money  or  goods,  wherein  he  has  no 
interest,  and  which  are  claimed  of  him  by  some  third 
party,  in  an  action  of  assumpsit,  debt,  detinue,  or  trover, 
may,  upon  complying  with  the  requisitions  of  the  act, 
obtain  an  order  from  the  courts  of  law,  to  stop  such 
action. 

A  bill  of  interpleader  is  not  demurrable  because  the 
plaintiff  does  not  offer  to  pay  the  money  claimed  into 

(1)  Jones  v.  Gilham,  1  Coop.  49. 

(2)  Thames  and  Medway  Canal  Company  v.  Nash,8  5  Sim.  280. 

(3)  Armiter  v.  Swanton,  1  Amb.  393.     Order  not  made  by  Lord  Harwicke,  but  by 
Sir  Thomas  Clarke,  who  sat  for  him. 

(4)  Mitf.  PI.  57.  (5)  Anon.  1  Vern.  35J. 

(6)  Campbell  v.  Solomans,b  1  S.  &  S.  462.     Aldridge  v.  Mesner,  6  Ves.  418. 

(7)  Dowson  v.  Hardcastle,  1  Ves.  368.    Cowtan  v.  Williams,  9  Ves.  107. 

(8)  Aldridge  v.  Mesner,  6  Ves.  418. 

[a]  See  ante,  472,  note  [&]. 

[a]  Canfield  v.  Morgan,  1  Hopk.  224;  Bedell  v.  Hoffman,  2  Paige,  199;  Mason  v. 
Hamilton,  5  Sim.  19,  (6  Eng.  Chan.  Rep.  298  ;)  Spring  v.  South  Carolina  Ins.  Com.,  8 
Wheat.  268  ;  Atkinson  v.  Manks,  1  Cowen,  691 ;  Aymer  v.  Gault,  2  Paige,  284. 

[b]  The  costs  are  to  be  paid,  in  the  first  instance,  by  the  party  entitled  to  the  fund, 
but  eventually  by  the  parly  who  is  in  the  wrong,  in  the  adjustment  of  the  controversy 
between  the  defendants.      Canfield  v.  Morgan,  1  Hopk.  224 ;  Thompson  v.  Ebbetts,  1 
Hopk.  272 ;  Badeau  v.  Rogers,  2  Paige,  209.     Under  special  circumstances,  also,  the 
defendants  will  be  allowed  their  costs  respectively  out  of  the  fund.    Atkinson  v.  Manks, 
1  Cowen,  691. 

»Eng.  Chan.  Reps.  vii.  426.  ''Eng.  Chan.  Reps.  i.  236. 
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court.[c]     But  the  plaintiff  must  bring  it  in  before  he  takes 
any  step  in  the  cause.(l) 


^CHAPTER  III.  [  *477  ] 

BILL  OF  PARTITION. 

Nature  and  objects  of,  477.  What  interest  entitles  a  party  to  file  a  bill  of  partition,  478. 
Proceedings  in  suit  of,  479.  Powers  and  duties  of  commissioners,  479.  Return  of 
the  commissioners  to  a  commission  of  partition,  how  proceeded  with,  480.  Exception 
to  return  of  commissioners,  481.  Costs  of  suit  for  a  partition,  481. 

COURTS  of  equity  have  assumed  a  concurrent  jurisdiction 
with  the  courts  of  law  in  cases  of  partition,  and  where  the 
titles  of  the  parties  are  in  any  degree  complicated,  can 
proceed  with  more  effect  to  a  complete  decision  upon 
their  rights.(2)  And  when  the  tenants  in  possession  are 
seised  of  particular  estates  only,  the  persons  entitled  in 
remainder  not  being  bound  by  the  judgment  in  a  writ  01 
partition,  this  Court  can  afford  the  parties  more  effectual 
relief.(3)[a] 

Originally  tenants  in  common  and  joint  tenants  could 
not  have  compelled  the  others  to  come  to  a  partition, 
which  was  remedied  by  the  statute  of  31  Hen.  8,  giving 
them  the  same  right  that  parceners  had ;  and  in  the  fol- 
lowing year  that  was  extended  to  persons  holding  limited 
interests  only  for  life  or  years.[6] 

It  is  essential  to  a  partition  to  have  the  legal  title  before 
the  Court.(4)  But  if  the  plaintiff's  title  is  clear,  as  the 
writ  *at  law  would  lie,  so  the  commission  is  due  [  *478  ] 
of  right.(5)  If  the  title  is  suspicious,  this  Court  may 

(1)  Meux  v.  Bell,'  6  Sim.  175. 

(2)  Baring  v.  Nash,  1  V.  &  B.  555.  (3)  Mitf.  PI.  110. 

(4)  Miller  v.  Warmington,  1J.  &  W.  493. 

(5)  Parker  v.  Gerard,  1  Amb.  236.     Baring  v.  Nash,  1  V.  &  B.  555,  and  cases  there 
cited. 

*. 

fc]  Formerly,  it  seems  to  have  been  otherwise.  Jtlitf.  by  Jeremy,  40,  43  ;  Coop.  Eq. 
PI.  49,  50 ;  Bart.  Suit  in  Eq.  47,  note  1 ;  2  Story's  Eq.  Jur.  809  ;  Story's  Eq.  PJ.  237, 
238. 

[a]  For  the  origin  and  history  of  the  jurisdiction  of  the  Court  of  Chancery,  in  parti- 
lion,  see  1  Story's  Eq.  Jur.  599—611  ;  Allnatt  on  Partition,  77  et  seq.  (5  Law  Library.) 
Gra.  Jurisd.  564—568. 

[b]  1  Story 'sEq.  Jur,  601,  602. 

•Eng.  Chan.  Reps.  ix»  235. 
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exercise  a  discretion  and  refuse  a  partition. (!)[«]  As  a 
conveyance  must  be  decreed,  all  necessary  parties  to  such 
conveyance  must  be  brought  before  the  Court  and  made 
parties.(2)  This  Court  cannot  grant  a  partition  of  lands 
in  Ireland.(S) 

In  a  bill  for  a  partition  between  two  joint  tenants  the 
plaintiff  must  show  a  title  in  himself,  and  not  allege  gene- 
rally that  he  is  in  possession  of  a  moiety.(4)  But  the 
minuteness  of  the  interest,  the  inconvenience,  or  difficulty, 
or  reluctance  of  the  other  tenants  in  common,  cannot  be 
sustained  as  objections  to  a  partition. (5)  Thus  the  lessee 
of  a  term  of  years  of  a  tenth  part  of  the  estate  can  sustain 
a  bill  for  a  partition.(G)  Neither  is  it  an  objection  that 
other  persons  may  come  in  in  esse  and  be  entitled.(T)  But 
a  partition  never  affects  the  rights  of  third  parties.^S)  A 
tenant  for  life  of  an  undivided  share  of  an  estate,  with 
remainders  to  his  unborn  sons  in  tail,  may  file  a  bill  for  a 
bill  for  a  partition,  and  the  decree  will  be  binding  on  the 
sons  when  in  esse.(9) 

In  a  bill  for  a  partition,  it  cannot  be  referred  to  the 
commissioners  to  ascertain  the  interest  of  the  parties,  nor 
the  proportions  to  which  they  are  entitled.  The  Court, 
by  the  assistance  of  the  Master,  is  to  ascertain  the  pro- 
portions, and  the  rights  of  the  parties,  and  when  that  is 
done,  then  the  duty  of  the  commissioners  begins,  to  make 
the  division  on  those  ascertained  proportions.(10)[6] 

(1)  Baring  v.  Nash,  1  V.  &  B.  555. 

(2)  Blackburn  v.  Jepson,  3  Swanst.  139,  (n.)  (3)  1  Eq.  Ca.  Ab.  133. 

(4)  Cartwright  v.  Pultney,  2  Atk.  380. 

(5)  Baring  v.  Nash,  1  V.  &  B.  554.     Warner  v.  Baynes,  2  Amb.  589. 

(6)  Baring  v.  Nash,  1  V.  &  B.  557.  (7)  Wills  v.  Slade,  6  Ves.  498. 

(8)  Agar  v.  Fairfax,  17  Ves.  544.  (9)  Gaskell  v.  Gaskell,*  6  Sim.  643. 

(10)  Agar  v.  Fairfax,  17  Ves.  544. 


[a]  Chancery  will  not  sustain  a  bill  for  partition,  where  the  title  is  denied,  or  is  not 
clearly  established ;  but  the  bill  will  be  retained,  to  give  the  plaintiff  an  opportunity  to 
establish  his  title  at  law.     Wilkin  v.  Wilkin,  1  Johns.  Ch.  Rep.  Ill;  Phelps  v.  Green,  3 
Johns.  Ch.  Rep.  302;  Cox  v.  Smith,  4  Johns.  Ch.  Rep.  271.     But  where  the  question 
arises  upon  an  equitable  title,  set  up  by  the  defendants,  Chancery  must  decide  on  the 
title.    Cox  v.  Smith,  4  Johns.  Ch.  Rep.  271. 

[b]  If  any  doubt  arise  on  a  bill  for  partition,  as  to  the  extent  of  the  undivided  rights 
and  interests  of  the  parties,  the  usual  course  is,  to  direct  a  reference  to  a  Master  to 
inquire  and  report  on  them  ;  for  the  estate  and  interest  of  the  parties  must  be  ascertained, 
before  a  commission  is  awarded  to  make  partition.     Phelps  v.  Green,  3  Johns,  Ch.  Rep. 
302.     But  where  the  original  parties  to  the  suit  admit  their  several  titles  to  the  property, 
by  their  pleadings,  if  one  of  them  dies  and  the  suit  is  revived  against  his  heirs  at  law, 
by  default,  the  Court  may  declare  the  rights,  titles  and  interests  of  the  several  parties, 

»£ng.  Chan.  Reps,  ix.  448, 
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The  plaintiff,  in  the  bill,  sets  forth  his  title  to,  and 
*the  nature  of,  the  property.  The  cause  is  pro-  [  *479  ] 
ceeded  with  and  brought  to  a  hearing  in  the  usual  manner, 
and  the  decree  declares  the  rights  of  the  parties,  and 
orders  a  partition,  or  directs  a  reference  to  the  Master 
to  ascertain  the  rights  and  proportions  of  the  parties. 
In  the  latter  case,  when  the  rights  and  proportions  are 
ascertained  by  the  Master's  report,  the  cause  is  heard  on 
further  directions,  and  the  partition  is  then  decreed.  The 
decree  directs  a  partition  and  that  a  commission  do  issue 
to  divide  the  estate  in  the  manner  and  proportions  men- 
tioned in  the  decree,  and  empowers  the  commissioners  to 
examine  witnesses,  and  reserves  further  directions  and 
costs,  until  the  return  of  the  commissioners'  certificate. 
The  commissioners  are  not  named  in  the  order,  but  each 
party  appearing  by  a  separate  solicitor  is  entitled,  as  in 
a  commission  to  examine  witnesses,  to  name  four  com- 
missioners, and  the  parties  join  and  strike  in  the  same 
manner,  except  that  each  set  of  defendants  joins  and 
strikes  names  with  every  other  set  of  defendants  as  well 
as  with  the  plaintiff.  If  the  writ  contains  a  direction  to 
examine  witnesses,  it  is  usual  to  give  the  same  notice  to 
the  party  joining,  as  in  a  commission  to  examine  wit- 
nesses. To  save  expense,  it  is  very  common  for  the  par- 
ties to  agree  upon  two  persons  to  act  as  commissioners. 
Surveyors  and  engineers,  and  other  scientific  persons, 
according  to  the  nature  of  the  property  to  be  divided,  are 
usually  nominated  as  commissioners.  A  commission  for 
a  partition  is  made  returnable,  immediately,  but  the  com- 
missioners are  not  limited  as  in  a  commission  to  examine 
witnesses,  to  execute  it  before  the  end  of  the  term  follow- 
ing that  in  which  it  is  sealed.  It  differs  from  a  commis- 
sion to  examine  witnesses  in  another  respect,  that  it  may 
be  executed  in  or  within  twenty  miles  of  London.  The 
commissioners  may  examine  the  witnesses  ore  tenus,  or 
take  their  depositions  in  writing,  and  found  their  partition 
*on  such  evidence.(l)  Neither  the  commissioners  [  *480  ] 

(1)  Meets  v.  Lord  Stourton,  Dick.  21. 

without  a  reference  as  to  the  title,  and  without  requiring  the  complainant  to  exhibit  proof 
of  the  same,  or  an  abstract  of  the  conveyances  by  which  the  title  is  held.  Wilde  v.  Jen- 
kins, 4  Paige,  481. 

VOL.  i.  38 


480  BILL  OF  PARTITION. 


nor  their  clerk  are  sworn.  The  commissioners  proceed 
to  allot  the  estates,  and  then  make  their  return,  which  is 
in  the  nature  of  a  report,  and  is  accompanied  by  a  plan  of 
the  estate,  which  must  be  drawn  either  on  parchment  or 
vellum.  The  commissioners'  return  is  delivered  by  mes- 
senger on  oath,  at  the  public  office,  and  deposited  after- 
wards with  the  plaintiff's  clerk  in  court  in  the  same  manner 
as  depositions.  The  party  issuing  the  commission  moves 
to  confirm  the  return  by  orders  nisi  and  absolute,  and  the 
cause  is  set  down  for  hearing  on  the  certificate,  and 
brought  on  in  its  regular  course,  and  an  order  is  made  for 
a  conveyance  of  the  estates  as  allotted  according  to  the 
certificate  of  the  commissioners. 

If  the  parties  are  numerous,  and  the  deed  of  partition  is 
long,  instead  of  having  separate  engrossments  of  the  deed 
of  partition,  considerable  expense  will  be  saved  by  convey- 
ing the  whole  estates  to  two  trustees,  in  fee,  by  bargain  and 
sale  to  be  enrolled,  upon  trust,  as  to  the  different  shares, 
for  the  parties  entitled  thereto  ;  and  upon  the  execution  of 
that  deed,  by  the  trustees  conveying  to  each  party  by  a 
short  bargain  and  sale. 

Commissioners,  when  once  they  are  appointed,  though 
appointed  by  the  different  parties,  are  commissioners  for 
all,(l)  Under  a  commission  of  partition,  two  different 
returns  were  made  each  by  two  commissioners.  The 
Court  would  not  act  upon  either,  and  another  commission 
was  issued  to  five  commissioners.(2)  Surveyors  appoint- 
ed to  make  a  partition  between  tenants  in  common,  having 
made  mistakes  in  their  allotments,  the  Court,  upon  a  bill 
filed  for  that  purpose,  decreed  a  pecuniary  compensation 
[  *481  ]  to  be  *made  to  the  sufferer.(S)  A  commission  of 
partition  of  a  house  having  been  executed,  exceptions  were 
taken  on  the  ground  that  the  commissioners  had  allotted 
to  the  plaintiff  the  whole  stack  of  chimneys,  all  the  fire- 
places, the  only  staircase  in  the  house,  and  all  the  con- 
veniences in  the  yard  ;  the  exceptions  were  overruled, 
the  Chancellor  saying  he  did  not  know  how  to  make  a 
better  partition  for  these  parties. (4)[a] 

(1)  Watson  v.  Duke  of  Northumberland,  11  Ves.  1GO. 
(2;  Watson  v.  Duke  of  Northumberland,  11  Ves.  153. 
(3)  Dacre  v.  Gorges,*  2  S.  &  S.  454.  (4)  Turner  v.  Morgan,  8  Ves.  144,  a. 

[a]  The  Court  will  not  suppress  or  vary  the  certificate  of  commissioners  of  partition, 
»Eng.  Chan.  Reps.  i.  541. 
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Where  a  schedule,  written  on  paper,  was  returned  with 
a  commission  of  partition,  the  plaintiff's  clerk  in  court 
was  by  order  allowed  to  engross  it  on  parchment,  and 
to  file  the  engrossment  with  the  return,  in  analogy  to 
the  practice  where  foreign  depositions  are  returned  on 
paper.(l) 

On  a  partition,  every  part  of  an  estate  need  not  be 
divided,  but  it  is  sufficient  if  each  tenant  in  common  have 
equal  share  of  the  whole.  A.  was  entitled  to  one-third, 
B.  to  two-thirds.  A.  wished  the  house  and  park  to  be 
divided  into  thirds  :  refused — as,  on  this  principle,  every 
farm-house  on  the  estate  might  be  divided. (2)  A  decree 
may  direct  the  partition  of  an  advowson,  in  which  case  a 
clause  should  be  inserted  in  the  conveyance  for  alternate 
presentation.(S) 

Exceptions  will  not  lie  to  the  return  of  commissioners 
in  a  suit  for  partition,  on  the  ground  of  inequality  of 
value  in  the  lots.  In  all  cases  of  improper  conduct  in  the 
commissioners,  a  motion  must  be  made  to  suppress  the 
return.(4) 

The  rule  in  equity  (by  analogy  to  the  practice  at  com- 
mon law  on  a  writ  of  partition)  is  not  to  give  costs  on 
*either  side  prior  to  the  commission.(5)  But  [  *482  ] 
the  costs  of  issuing,  executing,  and  confirming  the  com- 
mission, and  of  making  out  the  title  to  the  several  parts 
of  the  estate,  must  be  paid  by  the  parties  in  proportion  to 
the  value  of  their  respective  interests,(6)[a]  and  there 
should  be  no  costs  of  the  subsequent  proceedings.(7)  In 
a  suit  for  a  partition,  and  an  account,  where  the  defendant 
improperly  disputed  the  plaintiff's  title,  he  was  ordered  to 
pay  so  much  of  the  costs  as  related  to  the  account  and  to 


(1)  Jones  v.  Totty,*  2  S.  &  S.  219.        (2)  Earl  of  Clarendon  v.  Hornby,  1  P.  W.  446. 

(3)  Bodicoate  v.  Steers,  Dick.  69. 

(4)  Jones  v.  Totty,b  1  Sirn.  136.    Carbet  v.  Davenant,  2  Bro.  C.  C.  252. 

(5)  Mitf.  PI.  111.    2  Eq.  Ca.  Ab.  237.    Baring  v.  Nash,  I  V.  &  B.  554.    Agar  v. 
Fairfax,  17  Ves.  548. 

(6)  Calmady  v.  Calmady,  2  Ves.  567,  a.     Baring  v.  Nash,  1  V.  &  B.  554. 

(7)  Agar  v.  Fairfax,  17  Ves.  548. 

by  reason  of  alleged  irregularity  in  the  allotments,  except  on  the  ground  of  fraud,  or  of 
negligence  amounting  to  fraud.     Lister  v.  Lister,  3  You.  &  Coll.  540. 
[a]  Cox  v.  Smith,  4  Johns.  Ch.  Rep.  271. 

»Eng.  Chan.  Reps.  i.  426.  bEng.  Chan.  Reps.  ii.  69. 
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the  proof  of  the  plaintiff's  title.(  !)[£>]   The  commissioners 
have  no  lien  on  the  commission  for  their  charges.(2) 


[  *483  ]  ^CHAPTER  IV. 

A  BILL  FOR  THE  PRODUCTION  OF  A  DEED. 

IF  a  plaintiff  brings  a  bill  for  the  discovery  of  a  deed, 
and  does  not  pray  relief,  he  need  not  make  oath  that  he 
has  not  the  deed  in  his  custody,  but  he  must  make  such 
affidavit  if  the  bill  prays  relief  as  well  as  discovery.(S) 
The  plaintiff  may  make  the  affidavit  in  the  following 
form :  "  That  he  hath  not,  nor  to  the  best  of  his  know- 
ledge, remembrance,  and  belief,  ever  had  the  indenture 

bearing  date  the day  of ,  and  made  between, 

&c.,  and  which  is  mentioned  in  this  deponent's  bill  exhib- 
ited in  this  Court  against  the  said  defendants,  nor  does  he 
know  where  the  said  indenture  now  is,  unless  it  is  in  the 
custody  or  power  of  the  said  defendants,  or  one  of  them." 
This  affidavit  is  made  by  the  plaintiff,  and  annexed  to  and 
filed  with  the  bill. 

(1)  Hill  v.  Fulbrook,*  Jac.  574.  (2)  Young  v.  Sutton,  2  V.  &  B.  365. 

(3)  Anon.  1  Vcrn.  180.  Godfrey  v.  Turner,  Idem,  247.  Nicholson  v.  Pattison,  1 
Vern.  310.  Anon.  3  Atk.  17. 

[b]  So,  where  a  defendant  set  up  an  agreement  in  bar  of  the  right  of  the  plaintiff  to 
a  partition,  he  was  directed  to  pay  so  much  of  the  costs  as  were  occasioned  by  that  part 
of  the  defence.  Morris  v.  Timmins,  1  Beav.  411. 

»Eng,  Chan.  Reps.  v.  268. 
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CHAPTER  V. 

BILL  TO  PERPETUATE  THE  TESTIMONY  OF  WITNESSES. 

Where  filed  and  object  of,  484.  By  whom  allowed  to  be  be  filed,  485.  How  suit  pro- 
ceeded  with,  4b6.  Never  brought  to  a  hearing,  486.  May  be  dismissed  for  want  of 
prosecution,  486.  Depositions  when  and  in  what  manner  published,  487.  Costs  of  bill 
to  perpetuate,  488.  I 

A  BILL  in  perpetuam  rei  memoriam  is  filed  for  the  purpose 
of  preserving  the  evidence  of  witnesses,  touching  a  matter 
which  cannot  be  immediately  investigated  in  a  court  of 
law,  or  where  the  evidence  of  a  material  witness  is  likely 
to  be  lost  by  his  death,  or  departure  from  the  realm  before 
the  facts  can  be  investigated. (!)[«] 

A  bill  will  lie  to  perpetuate  testimony  in  many  cases 
where  it  cannot  be  brought  for  relief,  without  waiving  the 
penalty,  as  in  the  case  of  a  forged  deed.(2)[6]  A  bill  lies 
to  perpetuate  the  testimony  of  witnesses  to  prove  a 
modus,(3)  but  not  to  establish  a  modus,  unless  the  parson 
has  first  sued  for  tithes  in  kind.(4)  A  bill  to  perpetuate 
the  testimony  of  witnesses  will  not  lie  where  the  plaintiff 
is  in  a  situation  to  try  his  right  at  law.(5)  Nor  can  it  be 
brought  to  examine  witnesses  in  perpetuam  rei  memoriam, 

(1)  Mitf.  PI.  51.  (2)  Earl  of  Suffolk  v.  Green,  1  Atk.  450. 

(3)  Somerset  v.  Fotherly,  1  Vern.  185.         (4)  Gordon  v.  Simpkinson,  11  Ves.  509. 
(5)  Lord  North  v.  Lord  Grey,  1  Dick.  14. 

[a]  To  sustain  a  bill  to  perpetuate  testimony,  the  complainant  must  have  an  interest 
in  the  thing  in  relation  to  which  testimony  is  to  be  taken.  May  v.  Armstrong:,  3  J.  J. 
Marsh.  260. 

In  such  bill,  the  title  of  the  plaintiff  ought  to  be  plainly,  yet  succintly  stated,  and 
that  with  all  necessary  and  convenient  certainty  as  to  the  material  facts,  and  as  to  the 
time,  place,  manner,  and  other  incidents.  Therefore,  where  a  bill  brought  to  perpetuate 
testimony  regarding  the  title  of  the  plaintiff  to  a  tract  of  land,  stated  that  A.  B.  at  a 
certain  time  executed  and  delivered  to  the  plaintiff  a  deed  of  gift  of  such  land,  in  and  by 
which  deed  said  land  was,  by  said  A.  B.,  conveyed  to  the  plaintiff;  and  that  the  plaintiff, 
thereupon,  executed  and  delivered  to  the  said  A.  B.  a  lease  of  the  premises,  during  his 
life,  and  determinable  on  his  death  ;  without  stating  what  species  of  estate  and  quantity 
of  interest  were  granted,  or  whether  the  deed  was  absolute  or  conditional ;  it  was  held, 
that  the  bill  was  fatally  defective,  both  as  to  the  matter  of  the  plaintiff's  title  and  the 
manner  of  stating  it  A  bill  to  perpetuate  testimony  must  also  show,  that  the  defend, 
ants  are  interested  in  the  subject-matter.  Jerome  v.  Jerome,  5  Conn.  352. 

A  bill  to  perpetuate  testimony,  as  to  lands  of  which  the  complainants  were  out  of 
possession,  was  dismissed  on  demurrer.  Smith  v.  Ballard,  2  Hayw.  289. 

[6]  So,  also,  in  cases  of  waste,  or  of  the  forfeiture  of  a  lease,  or  of  public  penalties,  or 
for  a  fraudulent  loss  at  sea.  2  Story's  Eq.  Jur.  721,  722;  Eail  of  Suffolk  v.  Green,  1 
Atk.  450;  Longfield  v.  Aubrey,  1  Hogan,  300. 
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to  establish  *his  title,  until  he  has  made  it  good  by  a 
verdict  at  law,  if  he  is  under  no  impediment  of  trying  his 
title  at  law.(l)[a] 

A  devisee  cannot  examine  witnesses  in  perpetuam  rei 
memoriam,  to  prove  a  will  against  a  purchaser  without 
notice,  till  the  will  has  been  established  by  a  verdict  at 
law.(2)  To  support  a  bill  to  perpetuate  testimony,  the 
plaintiff  must  have  an  interest,  but  the  minuteness  or 
remoteness  of  it  is  no  objection;  a  mere  contingency, 
however  near  or  valuable,  is  not  sufficient.  It  is  perfectly 
immaterial  how  minute  the  interest  may  be,  how  distant 
the  possibility  of  the  possession  of  that  minute  interest, 
if  it  is  a  present  interest.  A  present  interest,  the  enjoy- 
ment of  which  may  depend  upon  the  most  remote  and 
improbable  contingency,  is,  nevertheless,  a  present  inter- 
est ;  on  the  other  hand,  though  the  contingency  be  ever 
so  proximate  and  valuable,  yet  if  the  party  has  not  by 
virtue  of  that,  an  estate,  the  Court  does  not  deal  with 
him.  The  eldest  son  of  a  tenant  in  fee,  the  issue  of  a  tenant 
in  tail,  and  next  of  kin,  are  incapable  of  maintaining  a  bill 
to  perpetuate  testimony.(3)  It  appears  that  the  issue  in 
tail  cannot  file  a  bill  to  perpetuate  testimony,  even  in  the 
case  of  an  entail  that  cannot  be  barred. (4) 

A  bill  will  not  lie  to  perpetuate  the  testimony  of  wit- 
nesses to  a  lunatic's  will,  in  his  lifetime,  made  before  his 
lunacy.(5)  It  may  be  collected  from  the  case  next  cited, 
that  where  the  plaintiff*  is  in  quiet  possession  of  a  right, 

(1)  Parry  v  Rogers,  1  Vern.  441.    Pawlet  v.  Ingres,  1  Vern.  308. 

(2)  Bechinall  v.  Arnold,  1  Vern.  354. 

(3)  Allan  v.  Allan,  15  Ves.  130.    Dursley  v.  Berkeley,  6  Ves-  251. 

(4)  Earl  of  Belfast  v.  Chichester,  2  J.  &  W.  439. 
(5;  Sackvill  v.  Ayleworth,  1  Vern.  105. 

[a]  If  it  be  possible,  that  the  subject  matter  in  controversy  can  be  made  the  subject 
of  immediate  judicial  investigation  by  the  party  who  seeks  to  perpetuate  testimony, 
courts  of  equity  will  not  entertain  any  bill  for  the  purpose.  For  the  party,  under  such 
circumstances,  has  it  fully  in  his  power  to  terminate  the  controversy,  by  commencing 
the  proper  action ;  and,  therefore,  there  is  no  reasonable  ground  to  give  the  advantage 
of  deferring  his  proceedings  to  a  future  time,  and  to  substitute  thereby  written  depositions, 
for  viva  voce  evidence.  But,  on  the  other  hand,  if  the  party,  who  files  the  bill,  can  by 
no  means  bring  the  matter  in  controversy  into  immediate  judicial  investigation,  which 
may  happen  when  his  title  is  in  remainder,  or  where  he  himself  is  in  actual  possession 
of  the  property,  (sec  Smith  v.  Ballard,  2  Hay w.  289,  cited  ante,  484,  note  [a],)  or  when 
he  is  in  the  present  possession  of  the  rights,  which  he  seeks  to  perpetuate  by  proofs  ;  in 
every  such  case,  courts  of  equity  will  entertain  a  suit  to  secure  such  proofs.  For,  other- 
wise, the  only  evidence,  which  could  support  his  title,  possession,  or  rights,  might  be 
lost  by  the  death  of  his  witnesses,  and  the  adverse  party  might  purposely  delay  any 
suit  to  vindicate  his  claims,  with  a  view  to  that  very  object.  2  Story's  Eq.  Jur.  719,  720, 
and  notes. 
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but  the  defendants  threaten  to  disturb  him  after  the  death 
of  the  witnesses,  a  bill  to  perpetuate  testimony  to  the  right 
will  lie,  for  the  plaintiff  cannot  try  the  right  upon  bare 
*threats.(l)  Witnesses  cannot  be  examined  in  [  *486  ] 
perpetuam  rei  memoriam  unless  a  bill  is  filed.(2)  The  bill 
prays  leave  to  examine  the  witnesses  touching  the  matter 
so  stated,  to  the  end  that  their  testimony  may  be  preserved 
and  perpetuated.(S)  A  bill  to  perpetuate  must  state 
that  no  action  can  be  immediately  brought,  or  it  is  demur- 
rable.(4) 

The  plaintiff  compels  the  appearance  and  answer  of 
the  defendants,  and  the  suit  is  proceeded  with  in  the  usual 
way,  by  filing  a  replication,  suing  out  a  subpoena  to  rejoin, 
and  issuing  a  commission  for  the  examination  of  witnesses, 
which  is  made  out,  executed,  and  returned  in  the  same 
manner  as  another  commission ;  but  the  bill  not  praying 
relief,  the  suit  is  never  brought  to  a  hearing.  If  the  cause 
is  set  down  to  be  heard,  the  bill  will  be  dismissed  with 
costs,  but  so  as  not  to  prejudice  the  perpetuating  the  testi- 
mony.^) If  a  defendant  to  a  bill  to  perpetuate  testimony 
stands  out  all  process  of  contempt  for  want  of  answer,  the 
Court  instead  of  ordering  the  bill  to  be  taken  pro  con- 
fesso,  will  grant  an  order  for  a  commission  to  examine 
witnesses. (6)  A  bill  to  perpetuate  testimony  may  be 
dismissed  for  want  of  prosecution  any  time  before  replica- 
tion and  examination.(T)  But  after  that,  the  motion 
would  be  irregular ;  the  proper  application  being,  that  the 
plaintiff  may  proceed  to  perfect  the  examination  of  his 
witnesses  within  a  given  time,  or  that  he  may  pay  the 
defendant  his  costs.(8)  It  is  competent  for  the  defend- 
ant to  examine  under  the  plaintiff's  commission  to  perpet- 
uate.^) 

On  demurrer  it  was  held,  that  a  supplemental  bill  to 
^perpetuate  the  testimony  of  witnesses,  on  the  [  *487  ] 
ground  of  facts  discovered  since  the  filing  of  the  original 
bill,  but  not  stating  what  these  facts  were,  could  not  be 


(1)  Cresset  v.  Mitton,  1  Ves.  449.  (2)  Beam.  Ord.  32. 

(3)  Mitf.  PI.  51.  (4)  Angell  v.  Angell,1  1  S.  &  S.  83. 

(5)  Anon.  1  Arnb.  237  ;  2  Ves.  498. 

(G)  Coventry  v.  Athill,  17G2,  fo.  33,  and  see  Lancaster  v.  Lancaster,0  6  Sim.  439. 

(7)  Anon.  1  Amb.  237.    2  Ves.  498.  (8)  Wright  v.  Tatham,'  2  Sim.  459. 

(9)  Abergavenny  v.  Powell,  1  Mer.  434. 

"Eng.  Chan.  Reps.  i.  44.  "Ib.  ix.  349.  clb.  ii.  499. 
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sustained.(l)  And  in  the  same  case  a  motion  for  a  fur- 
ther examination  of  witnesses  as  to  facts  lately  discovered 
was  refused,  on  the  ground  that  a  demurrer  to  a  supple- 
mental bill  for  the  same  purpose  had  been  allowed.(2) 

The  Court  will  not  permit  the  depositions  taken  under 
a  commission  to  examine  witnesses  inperpetuam  reimcm- 
oriam,  to  be  published,  except  in  support  of  a  suit  or 
action,  and  then  only  after  the  death  of  the  witness,  or 
in  case  of  his  being  sick  or  incapable  of  travelling,  or 
being  prevented  by  accident  from  attending  to  be  exam- 
ined.(3)  The  publication  of  depositions  for  the  purpose 
of  perfecting  the  title  to  an  estate,  even  where  the  wit- 
nesses are  dead,  is  not  allowed.(4)  The  depositions  of 
deceased  witnesses  examined  on  behalf  of  defendants, 
under  the  plaintiff's  commission,  were  ordered  to  be  pub- 
lished, but  the  plaintiff's  clerk  in  court  was  directed  not 
to  publish  the  depositions  of  the  other  witnesses. (5) 

To  obtain,  the  order  to  publish  depositions  taken  under  a 
commission  to  examine  witnesses  in  perpetuam  rei  memo- 
riam,  a  notice  of  motion  is  given  supported  by  an  affida- 
vit that  they  are  necessary  to  be  made  use  of  on  the 
plaintiff's  behalf,  and  that  the  witnesses  are  dead,  or  so 
aged,  or  so  infirm  that  they  cannot  travel  to  give  evidence 
without  danger  of  life,  or  that  they  will  be  out  of  the  realm, 
at  the  time  of  the  trial :  upon  this  the  order  is  drawn  up 
accordingly.  If  only  the  deposition  of  one  witness,  or  any 
[  *488  ]  ^number  less  than  the  whole  of  the  witnesses  is 
to  be  published,  the  clerk  in  court  is  ordered  not  to  publish 
the  depositions  of  other  witnesses. 

The  defendant  is  entitled  to  apply  for  his  costs,  imme- 
diately after  the  commission  is  executed,  upon  the  simple 
allegation  that  he  did  not  examine  any  witnesses.(G) 
This  is  a  motion  as  of  course.  Where  a  devisee  brings 
a  bill  merely  in  perpetuam  rei  memoriam,  and  the  heir  at 
law  only  cross-examines  the  witnesses,  he  is  entitled  to 
his  costs ;  but  if  to  encounter  the  will  he  is  not.(7)  Costs 

(1)  Knight  v.  Knight,  4  Madd.  1. 

(2)  Knight  v.  Knight,  1  J.  &  W.  165. 

(3)  Morrison  v.  Arnold,  19  Ves.  670.    Barnsdale  v.  Lowe,*  2  R.  &  M.  142. 

(4)  Teale  v.  Teale,i>  i  S.  &.  S.  385.  (5)  Abergavemiy  v.  Powell,  1  Mer.  434. 

(6)  Foulds  v.  Midgley,  1  V.  &  B.  138. 

(7)  Berney  v.  Eyre,  3  Atk.  387.    And  see  Bidulph  v.  Bidulph,  2  P.  W.  286. 

»Eng.  Chan.  Reps.  vi.  428.  bEng.  Chan.  Reps.  i.  197. 
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of  perpetuating  testimony  were,  under  the  circumstances, 
allowed  to  a  purchaser.(l) 


^CHAPTER  VI.  [  *489  ] 

BILL  FOR  A  SPECIFIC  PERFORMANCE. 

In  what  cases  proper  to  he  filed,  489.  Where  parol  evidence  is  received  in  a  suit  for 
specific  performance,  489.  Where  defendant  is  entitled  to  relief  without  filing  a  cross 
bill,  491.  Return  of  deposit  to  vendor,  492. 

THE  specific  performance  of  agreements  by  parol,  or 
in  writing,  may  be  enforced  by  this  court. [a]     For  this 

(1)  Mackrell  v.  Hunt,  2  Madd.  37,  (n.) 

[a]  The  jurisdiction  of  the  courts  of  law,  in  relation  to  contracts,  extends  only  to  the 
awarding  of  compensation  in  damages,  to  the  party  injured  by  reason  of  their  breach. 
In  order,  therefore,  to  remedy  the  injustice  which  would  frequently  result  from  this 
restricted  power  of  a  court  of  law,  and  to  secure  to  the  party  injured  the  identical  bene- 
fits intended,  by  both  parties,  in  the  inception  of  the  contract,  to  flow  from  its  perform- 
ance,  the  authority  of  this  court  extends  to  enforcing,  by  means  of  the  process,  which, 
for  that  purpose,  it  is  enabled  to  use,  the  specific  performance  of  the  contract  itself. 
The  principle  upon  which  this  jurisdiction  rests,  is,  that  damages  recovered  at  law  would 
not  answer  the  intention  of  the  parties  in  making  the  contract.  Grah.  on  Jurisd.  343, 
344  ;  Davis  v.  Hone,  2  Sch.  &  Lefr.  347. 

And  the  jurisdiction  of  courts  of  equity,  to  decree  a  specific  performance  of  contracts, 
is  not  dependent  upon,  or  affected  by,  the  form  or  character  of  the  instrument.  What 
these  courts  seek  to  be  satisfied  of,  is,  that  the  transaction,  in  substance,  amounts  to  and 
is  intended  to  be,  a  binding  agreement  for  a  specific  object,  whatever  may  be  the  form 
or  character  of  the  instrument.  And  in  all  cases  of  this  sort,  courts  of  equity  look  to 
the  substance  of  the  transaction,  and  the  primary  object  of  the  parties ;  and  where  that 
requires  a  specific  performance,  they  will  treat  even  a  penalty  as  a  mere  security  for  its 
due  performance  and  attainment.  2  Story's  Eq.  Jur.  22,  23. 

In  exercising  this  jurisdiction,  the  uniform  language  of  the  books,  in  regard  to  it,  is 
that  a  bill  for  a  specific  performance  of  an  agreement,  is  an  application  to  the  sound 
judicial  discretion  or  extraordinary  jurisdiction  of  the  Court,  which  is  not  to  be  exer- 
cised, where  the  plaintiff  has  so  conducted  himself,  as  to  destroy  all  claim  to  its  inter- 
position. St.  John  v.  Benedict,  6  Johns.  Ch.  Rep.  117.  And  in  a  subsequent  case, 
Chancellor  Kent  observed  : — "  It  is  a  settled  principle,  that  a  specific  performance  of  a 
contract  of  sale  is  not  a  matter  of  course,  but  rests  entirely  in  the  discretion  of  the  Court, 
upon  a  view  of  all  the  circumstances.  '  The  jurisdiction,'  as  Lord  Eldon  observed, 
(Radcliffe  v.  Warrington,  12  Ves.  331,)  'is  not  compulsory  upon  the  Court,  but  the  sub- 
ject  of  discretion.  The  question  is,  not  what  the  Court  must  do,  but  what  it  may  do, 
under  the  circumstances.'  A  court  of  equity  must  be  satisfied,  that  the  claim  for  a  deed 
is  fair,  just  and  reasonable,  and  the  contract  equal  in  all  its  parts,  and  founded  on  an 
adequate  consideration,  before  it  will  interpose  with  this  extraordinary  assistance.  If 
there  be  any  well  founded  objection,  on  any  of  these  grounds,  the  practice  of  the  Court 
is,  to  leave  the  party  to  his  remedy  at  law,  for  a  compensation  in  damages."  Seymour 
v.  Delancey,  6  Johns.  Ch.  Rep.  224.  See  also,  Meriwether  v.  Booker,  5  Lilt.  256; 
Barry  v.  Deloach,  2  Dev.  398  ;  White  v.  Flora,  2  Dev.  430. 

In  order  to  justify  its  enforcement  in  this  mode,  it  is  necessary,  first>  that  the  contract 
should  be  complete.  And  if  it  be  doubtful  whether  the  contract  lias  been  concluded,  or 
is  still  in  negociation,  chancery  will  not  decree  a  specific  performance.  Carr  v.  Duvall, 
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purpose  a  bill  is  filed,  and  a  suit  prosecuted  in  the  usual 
way.  A  bill  will  lie  for  the  specific  performance  of  an 

14  Peters,  77.  So,  a  decree  for  a  specific  performance  to  sell  lands,  was  refused,  because 
a  certain  and  definite  contract  was  not  made  out,  and  because  the  party  who  claimed 
the  performance,  had  failed  to  make  it  certain  and  definite,  on  his  part,  by  neglecting 
to  communicate,  by  return  of  mail,  conveying  to  him  the  proposition  of  the  vendor,  his 
acceptance  of  the  terms  offered.  Ibid.  Nor  will  a  court  of  equity  enforce  a  specific 
performance  of  a  contract,  even  as  between  the  original  parties,  unless  its  terms  are 
clear,  definite  and  positive ;  and,  a  fortiori,  when  the  specific  performance  is  sought 
against  an  assignee.  Kendall  v.  Almy,  2  Sumner,  298.  And  to  entitle  a  party  to  a 
specific  performance  of  an  agreement,  the  contract  must  not  only  be  certain  in  its  terms, 
but  mutual  in  its  character.  German  v.  Machin,  6  Paige,  288  ;  Colson  v.  Thompson,  2 
Wheat.  336;  Newnan  v.  Carroll,  3  Yerg.  18;  Boucher  v.  Van  Burkirk,  2  A.  K.  Marsh. 
346. 

In  order  to  this,  in  contracts  relating  to  lands,  as  a  general  rule,  equity,  following  the 
statute  of  frauds,  will  not  enforce  a  specific  performance  of  a  parol  contract  for  the  sale 
of  land.  Barnes  v.  Wise,  3  Monroe,  170.  And  it  must  appear,  that  every  part  of  it  has 
been  reduced  to  writing.  Thus,  where  a  defendant  entered  into  a  contract,  in  writing, 
to  execute  and  deliver  a  deed  of  land,  on  the  payment  of  certain  notes  given  for  the  pur- 
chase-money, and  made  a  subsequent  verbal  promise  to  deliver  the  deed  upon  payment  of 
the  notes  before  they  should  fall  due,  it  was  held,  that  a  bill  in  equity  against  him  for  the 
specific  performance  of  the  contract,  as  modified  by  the  verbal  agreement,  could  not  be 
sustained.  Brooks  v.  Wheelock,  11  Pick.  439.  But,  a  parol  contract  for  the  sale  of 
lands,  accompanied  with  possession,  improvements  by  the  vendee,  uninterrupted  occu- 
pancy, and  frequent  acts  recognizing  the  sale,  by  the  vendor,  will  take  the  case  out  of 
the  statute  of  frauds,  and  authorize  the  Court  to  decree  a  specific  performance ;  Brock  v. 
Cooke,  4  Porter,  464 ;  and  this,  upon  the  ground  of  fraud  in  refusing  to  perform,  after 
performance  by  the  other  party,  and  to  prevent  the  statute  from  being  made  an  engine 
of  fraud,  which  it  was  designed  to  prevent.  Maryland  Savings  Institution  v.  Schroeder, 
8  Gill  &  Johns.  93.  And  even  where  a  bill,  filed  to  compel  a  performance  of  a  parol 
contract,  could  not  be  sustained,  on  the  ground  of  its  being  a  void  contract  within  the 
statute  of  frauds,  yet  the  Court  retained  the  bill,  and  awarded  an  issue  of  quantum  dam- 
nificatus,  to  assess  the  damages  sustained  by  the  plaintiff,  by  the  acts  of  the  defendants, 
as  the  plaintiff  had  sustained  an  injury  for  which  he  ought  to  be  compensated,  and  for 
which  he  had  no  remedy,  or,  at  best,  a  doubtful  and  inadequate  one,  at  law.  Phillips  v. 
Thompson,  I  Johns.  Ch.  Rep.  132  ;  Parkhurst  v.  Van  Cortlandt,  1  Johns.  Ch.  Rep.  274. 
But,  it  seems,  that  the  rule  of  equity,  that  parol  contracts  for  the  sale  of  real  estate,  are 
taken  out  of  the  statute  of  frauds  by  a  part  performance  of  the  parol  agreement,  ought 
not  to  be  extended  to  new  cases,  which  do  not  come  clearly  within  the  equitable  prin- 
ciples of  the  previous  decisions  on  the  subject.  German  v,  Machin,  6  Paige,  288. 

Secondly ; — Equity  will  not  decree  a  specific  performance,  unless  the  contract  be  fair 
and  reasonable,  and  the  party  seeking  relief  has  partly  performed  it,  and  has  no  remedy 
at  law.  Bowman  v.  Irons,  2  Bibb,  78.  The  contract  to  be  performed  must  have  been 
entered  into  upon  adequate  consideration,  and  must  be  free  from  fraud,  misrepresenta- 
tion, or  surprise ;  and  it  must  not  be  hard,  unconscionable,  or  unequal.  Seymour  v. 
Delancey,  3  Cowen,  445  ;  Acker  v.  Phoenix,  4  Paige,  305.  And  where  a  party  seeking 
a  specific  performance  of  a  contract,  insists  upon  obtaining  an  unconscionable  advan- 
tage, equity  will  dismiss  his  bill.  Townsend  v.  Alexander,  2  Hamm.  18 ;  Modisett  v. 
Johnson,  2  Blackf.  431.  So,  where,  on  a  bill  by  the  vendor,  for  specific  performance  of 
a  contract  for  the  sale  of  land  at  auction,  it  appears  that  the  vendee  was  induced  to  make 
the  purchase,  by  the  fraudulent  contrivance  and  management  of  the  vendor,  he  can  have 
no  remedy  to  enforce  the  contract  in  a  court  of  equity.  Rodman  v.  Zilley,  Saxton's 
N.  J.  Ch.  Rep.  320. 

A  contract  between  vendor  and  vendee,  to  entitle  itself  to  the  assistance  of  equity,  for 
a  specific  execution,  must  also  have  originated  from  a  pure  source ;  and  if  founded  upon 
a  breach  of  faith  by  the  vendor,  a  specific  performance  will  not  be  decreed  in  favour  of 
the  vendee,  although  he  be  innocent  of  it;  but  he  will  be  left  to  his  action  at  law,  for 
damages.  Patterson  v.  Mertz,  8  Watts,  374.  And  the  contract  must  not  be  illegal,  or 
contrary  to  public  policy  ;  it  being  a  settled  principle  of  the  common  law,  that  no  court 
will  lend  its  aid  to  enforce  the  performance  of  a  contract,  which  is  contrary  to  public 
policy,  or  which  was  intended  by  the  parties  to  contravene  the  provisions  of  a  positive 
law.  Pratt  v.  Adams,  7  Paige,  615.  See  also,  per  Chancellor  Walworth,  De  Groot  v. 
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award,  because  the  award  supposes  an  agreement  between 
the  parties,  and  contains  no  more  than  the  terms  of  that 

Van  Duzer,  20  Wend.  393 ;  The  Gas  Light  and  Coke  Co.  v.  Turner,  5  Bing.  N.  C.  666, 
(35  Eng.  C.  L.  Rep.  264 ;)  S.  C.  7  Scott,  779  ;  S.  C.,  in  error,  6  Bing.  N.  C.  324,  (37  Eng. 
C.  L.  Rep.  398  ;)  Ewing  v.  Osbaldiston,  2  Myl.  &  Cr.  53  ;  Peck  v.  Peck,  9  Yerg.  301. 

Nor  will  the  Court  of  Chancery  compel  the  specific  performance  of  a  contract,  if  the 
complainant  intentionally  concealed  a  material  fact  from  the  defendant,  the  disclosure 
of  which  would  have  prevented  the  making  of  the  contract.  Livingston  v.  The  Peru 
Iron  Co.  2  Paige,  390  ;  Perkins  v.  M'Gavock,  Cooke,  417.  And,  it  being  a  principle  of 
this  Court,  that  in  decreeing  the  specific  performance  of  agreements,  it  is  bound  to  see, 
that  it  really  does  that  complete  justice  which  it  aims  at,  and  which  is  the  ground  of  its 
jurisdiction,  if  it  appear  that  the  party  has  been  grossly  negligent  of  his  rights,  or  has 
abandoned  his  contract,  equity  will  not  afford  him  relief.  King  v.  Morford,  Saxt.  N.  J. 
Ch.  Rep.  274. 

Thirdly ; — As  a  general  rule,  a  party,  to  entitle  himself  to  a  specific  performance, 
must  show  that  he  has  performed,  or  always  been  ready  to  perform,  his  part  of  the  con- 
tract. Kendall  v.  Alrny,  2  Sumner,  2.98.  And,  upon  this  principle,  if  a  purchaser  of 
land  delay  payment  of  the  principal  part  of  the  purchase-money  long  after  it  is  due,  he 
cannot  compel,  inequity,  the  specific  performance  of  the  contract.  Higby  v.  Whitaker, 
8  Ohio,  201. 

But  this  rule  is  not  without  its  exceptions.  Thus,  courts  of  equity  will  decree  the 
specific  performance  of  a  contract  for  the  conveyance  of  land,  though  the  party  seeking 
it  may  not,  in  every  respect,  have  strictly  performed  his  part  of  the  agreement,  if  no 
laches  are  imputable  to  him.  Low  v.  Treadvvell,  3  Fairf.  441. 

But  the  Court  of  Chancery  will  not  decree  the  specific  performance  of  a  contract  to 
purchase,  where  the  vendor  is  unable  to  give  a  valid  title  to  the  premises,  unless  it  appear 
from  the  contract,  that  the  understanding  of  the  parties  was,  that  the  purchaser  should 
take  the  risk  of  the  goodness  of  the  title  which  the  vendor  was  to  give.  A  specific  per- 
formance will,  however,  be  decreed,  when  the  vendor  is  able  to  perform  his  agreement 
in  substance,  although  there  be  a  trifling  variation  in  the  description  of  the  premises,  or 
a  trifling  incumbrance  on  the  title  which  cannot  be  removed,  which  is  a  proper  subject 
of  compensation  to  the  purchaser.  Thus,  it  is  no  valid  objection  to  the  title  of  a  vendor, 
that  the  conveyance  under  which  he  holds  the  premises,  contains  a  reservation  of  mines 
and  minerals  and  water  privileges,  if,  from  the  evidence,  there  be  no  reason  to  suppose 
that  there  are  any  minerals  or  water  privileges  on  the  premises.  So,  also,  as  the  law 
does  not  regard  trifles,  a  reservation  of  a  pepper-corn,  or  any  other  rent  which  is  merely 
nominal,  is  not  a  valid  objection  to  the  title  of  the  vendor,  who  holds  subject  to  the  pay- 
ment of  such  nominal  rent.  Winne  v.  Reynolds,  6  Paige,  407.  But  the  Court  will  not 
decree  the  performance  of  a  contract  for  the  sale  of  land,  where  there  is  a  failure  of  title 
as  to  an  undivided  portion  thereof,  which  the  vendee  has  not  agreed  to  take  at  his  own 
risk  :  though,  if  the  vendor  have. executed  a  conveyance  of  the  land,  with  warranty,  the 
Court  will  not  rescind  the  sale,  but  will  leave  the  grantee  to  his  legal  remedy  upon  the 
coven  irit  in  his  deed.  Bales  v.  Delavan,  5  Paige,  299. 

Fourttdy ; — The  jurisdiction  of  equity,  in  relation  to  the  specific  performance  of  con- 
tracts, does  not  proceed,  (as  is  sometimes  erroneously  supposed,)  upon  any  distinction 
between  real  and  personal  estate  ;  but  upon  the  ground,  that  damages  at  law  may  not, 
in  the  particular  case,  afford  a  complete  remedy.  Thus,  courts  of  equity  will  decree  per- 
formance of  a  contract  for  land,  not  because  of  the  particular  nature  of  land,  but  because 
the  damages  at  law,  which  must  be  calculated  upon  the  general  value  of  land,  may  not 
be  a  complete  remedy  to  the  purchaser,  to  whom  the  land  purchased  may  have  a  pecu- 
liar and  special  value.  2  Story's  Eq.  Jur.  24.  This  is  its  appropriate  office.  Morgan 
v.  Morgm,  3  Stew.  2^'0.  And  accordingly,  it  will  compel  the  specific  execution  of  an 
award  for  the  conveyance  or  release  of  land  ;  Jones  v.  Boston  Mill  Corporation,  4  Pick. 
507;  Pawling  v.  Jackman,  Lilt.  Sel.  Cas.  I  ;  or  of  a  bond,  with  a  penalty,  conditioned 
for  the  conveyance  of  land.  Ensign  v.  Kellogg,  4  Pick.  1.  And  on  a  bill  for  the  specific 
performance  of  an  agreement  to  convey  lands,  a  deed  was  decreed  to  be  executed  in  the 
terms  and  according  to  the  description  of  the  lands,  contained  in  the  agreement,  though 
according  to  the  description  thus  used,  it  would  seem  to  extend  the  land  beyond  the 
known  boundaries  of  the  tract.  Pedens  v.  Owens,  1  Rice's  Eq.  Rep.  55.  This,  how- 
ever, must  not  be  understood  as  conflicting  with  the  rule,  that  a  court  of  equity  will  not 
decree  the  specific  performance  of  a  contract,  to  the  letter,  where,  from  change  of  cir- 
cumstances, mistake  or  misapprehension,  it  would  be  unconscientious  so  to  do,  The 
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agreement  ascertained  by  a  third  party,  and  then  the  bill 
calls  only  for  a  specific  performance  of  an  agreement  in 

Court  may  so  modify  the  agreement,  as  to  do  justice,  as  far  as  circumstances  will  per- 
mit, and  will  refuse  execution,  unless  the  party  seeking  it  will  comply  with  such  modi- 
fication as  justice  requires.  Bank  of  Alexandria  v.  Lynn,  1  Peters,  376. 

Where  the  specific  performance  of  an  agreement  respecting  lands  will  be  decreed  in 
equity,  between  the  contracting  parties,  it  will  also  be  decreed  between  all  claiming 
under  them  in  privity  of  estate,  or  representation  of  title,  no  controlling  equities  inter- 
vening. Hays  v.  Hall,  4  Port.  374. 

Fifthly; — As  a  general  rule,  also,  a  court  of  equity  will  decree  a  specific  performance 
of  a  contract  for  the  sale  of  lands,  if  the  vendor  be  able  to  make  a  good  title  at  any  time 
before  the  decree  is  pronouncod.  Hepburn  v.  Dunlap,  1  Wheat.  179  ;  Pierce  v.  Nichols, 

1  Paige,  244.     But  not  where  the  defendant  may  be  materially  injured  by  the  delay. 
Dutch  Church  in  Garden  St.  v.  Molt,  7  Paige,  77 ;  Nodine  v.  Greenfield,  7  Paige,  544. 
JSTor  where  time  is  of  the  essence  of  the  contract.     Wells  v.  Smith,  7  Paige,  22  ;  S.  C. 

2  Edw.  78. 

Subject  to  the  limitations  which  have  been  adverted  to,  the  powers  of  equity  are 
restricted  only  by  the  circumstances  affecting  the  justice  of  each  particular  case;  and 
although,  as  has  been  remarked,  the  power  of  this  court,  in  this  respect,  is  more  usually 
applied  in  cases  of  agreements  affecting  real  estate,  yet  it  is  well  settled,  that  it  may 
sustain  a  bill  of  this  character,  in  the  case  of  personal  covenants  sounding  in  damages, 
and  which  have  no  concern  with  real  estate.  Thus,  if  one  having  the  legal  title  to  a 
chattel,  agrees  in  writing  for  a  valuable  consideration,  to  hold  it  subject  to  the  order  of 
the  plaintiff,  but  subsequently  assigns  it  to  another,  with  notice  of  the  agreement,  the 
plaintiff  may  maintain  a  bill  in  equity  against  the  assignee,  for  a  specific  performance 
of  the  agreement.  Clark  v.  Flint,  22  Pick.  231.  So,  equity  may  decree  the  perform- 
ance of  a  general  covenant  of  indemnity,  although  it  sound  only  in  damages.  Champion 
v.  Brown,  6  Johns.  Ch.  Rep.  406;  Brown  v.  Haff,  5  Paige,  235. 

There  are  cases,  also,  in  which  this  Court  may  award  damages  in  lieu  of  a  specific 
performance.  Thus,  where  a  party  has  put  it  out  of  his  power  to  perform  specifically, 
yet,  a  bill  filed  for  specific  performance  will  be  retained,  and  an  equivalent  in  damages 
awarded,  to  be  assessed  on  reference  to  a  Master,  or  to  a  jury  upon  an  issue  of  quantum 
d'lmnificatus,  according  to  the  circumstances.  Woodcock  v.  Bennet,  1  Cowen,  711. 
This  relief  is,  however,  in  general,  confined  to  cases  where  the  fulfilment  of  the  contract 
has  become  impossible  in  consequence  of  the  act  of  the  defendant,  done  after  bill  filed, 
or  where  the  act  is  unknown  to  the  plaintiff,  when  he  files  his  bill.  But  where  no  action 
could  be  sustained  at  law,  but  a  bill  might  have  been  supported  in  equity,  this  restriction 
does  not  apply.  Hence,  where  a  parol  contract  was  sought  to  be  enforced  on  the  ground 
of  part  performance,  and  no  action  could  have  been  brought  for  damages,  it  was  held  to 
be  no  objection  to  the  bill,  that  it  was  filed  after  the  defendant  had  put  it  out  of  his 
power  to  perform,  and  that  this  fact  was  known  to  the  plaintiff,  inasmuch  as,  in  such  a 
case,  the  assessment  of  damages,  through  this  Court,  was  the  only  remedy.  Wiswall  v 
M'Govvari,  1  Hoff.  Ch.  Rep.  125  ;  Jervis  v.  Smith,  1  Hoff.  Ch.'Rep.  470.  And  it  has 
been  held,  that,  where  from  the  nature  of  the  contract,  a  specific  performance  cannot  be 
decreed,  the  party  aggrieved  is  entitled  to  compensation  in  damages,  for  the  non-perfor- 
mance of  the  agreement ;  and  such  compensation  was  awarded,  in  equity,  upon  a  bill 
for  the  specific  performance  of  an  agreement,  that  at  the  expiration  of  a  building  lease, 
the  buildings  and  machinery  should  be  valued  by  three  indifferent  persons,  one  to  be 
chosen  by  each  party  and  the  third  to  be  mutually  chosen  by  them,  or  in  case  of  their 
disagreement,  then  by  the  two  who  should  have  been  chosen  by  the  parties;  it  appearing 
that  one  of  the  parties  had  chosen  an  appraiser,  but  the  other  had  refused  to  choose  one, 
and  the  Court  having  no  power  to  compel  him  to  do  so.  Copper  v.  Wells,  Saxt.  N.  J. 
Ch.  Rep.  10.  See  also,  Hatch  v.  Cobb,  4  Johns.  Ch.  Rep.  560  ;  Kempshall  v.  Stone,  5 
Johns.  Ch.  Rep.  194;  Pratt  v.  Law,  9  Cranch,  492. 

In  conclusion; — the  filing  of  a  bill  for  a  specific  performance  gives  the  Court  juris- 
diction,  for  the  purpose  of  doing  complete  justice,  over  the  complainant,  as  well  as  the 
defendant.  And  where  a  bill  was  filed  by  the  vendee  against  the  vendor,  for  a  specific 
performance  of  a  sale  of  real  estate,  it  was  held  to  be  the  duty  of  the  Court,  in  the  decree 
against  the  defendant,  for  a  specific  performance,  to  give  the  necessary  directions  to 
compel  the  complainant  to  perform  the  contract  on  his  part.  This  principle  applies 
equally  to  every  case,  in  which  any  thing  remains  to  be  done  by  the  complainant.  Clark 
t,  Hall,  7  Paige,  382. 
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another  shape.(l)  An  infant  cannot  sustain  a  suit  for  the 
specific  performance  of  a  contract,  because  the  remedy  is 
not  mutual.(2)  In  enforcing  a  specific  performance  the 
Court  exercises  a  discretion,  and  refuses  its  aid  in  the 
case  of  a  mistake,  though  no  fraud  appear.(3) 

In  the  reception  of  parol  evidence  there  is  considerable 
difference,  whether  it  is  offered  to  support  or  to  resist 
a  specific  performance.  Parol  evidence  offered  by  the 
^plaintiff  to  constitute,  vary  or  explain  a  contract  [  *490  ] 
in  writing  concerning  land,  of  which  he  seeks  the  specific 
performance  in  a  court  of  equity  is  rejected,  but  parol 
evidence  of  fraud,  mistake,  or  surprise,  may  be  read  as 
a  ground  of  defence  against  a  specific  performance,[a]  and 
it  is  open  to  the  defendant  to  show  circumstances  dehors 
the  agreement  making  it  inequitable  to  interpose  for  the 
purpose  of  a  specific  performance.(4) 

Although  parol  evidence  cannot  be  received  to  contra- 
dict a  written  agreement,  yet,  in  a  bill  for  specific  perfor- 
mance, the  party  to  be  charged  is  let  in  to  show  that  under 
the  circumstances,  the  plaintiff  is  not  entitled  to  have  the 
agreement  specifically  performed,  and  there  are  many 

(1)  Wood  v.  Griffith,  1  Swanst.  54.          (2)  Flight  v.  BollanoV  4  Russ.  298. 

(3)  Mason  v.  Armitage,  13  Ves.  25.        (4)  Clowes  v.  Higginson,  1  V.  &  B.  526.  529. 

[a]  The  general  principles,  upon  which  the  jurisdiction  of  equity,  in  cases  of  fraud, 
accident,  and  mistake,  is  founded,  in  discharging  a  party  from  the  obligation  of  a  con- 
tract, however  solemn,  are  equally  applicable,  when  it  is  the  subject  of  a  bill  for  a  specific 
performance.  Livingston  v.  Peru  Iron  Co.,  2  Paige,  390. 

Parol  evidence  is  admissible,  in  equity,  to  establish  these  facts.     Inskoe  v.  Proctor,  6 
Monroe,  316;  Abbee  v.  Goodwin,  7  Conn.  377;  M'Mahon  v.  Spangler,  4  Rand.  51  ; 
Pooser  v.  Tyler,  1  M'Cord's  Ch.  Rep.  18;  Gibson  v.  Watts,  1  M'Cord's  Ch.  Rep.  490  ; 
Holmes  v.  Simons,  3  Desau.  149  ;  Lloyd  v.  Ex'rs  of  Inglis,  1  Desau.  333  ;  Anderson's 
Ex'r  v.  Bacon,  1  A.  K.  Marsh.  50 ;  Fishback  v.  Woodford,  1  J.  J.  Marsh.  86;  Love  v. 
Cofer,  1  J.  J.  Marsh.  327  ;  Williams  v.  Beazley,  4  J.  J.  Marsh.  580 ;  Thompson  v.  Pat- 
ton,  5  Lilt.  74 ;  Dwight  v.  Pomeroy,  17  Mass.*303 ;  Bradbury  v.  White,  4  Greenl.  391  ; 
Meads  v.  Lansingh,  1  Hopk.  124 ;  Moran  v.  Hays,  1  Johns.  Ch.  Rep.  343 ;  Stevens  v. 
Cooper,  1  Johns.  Ch.  Rep.  429  ;  Lemaster  v.  Burckhart,  2  Bibb,  28 ;  Wesley  v.  Thomas, 
6  Har.  &  Johns.  24  ;  Randall  v.  Phillips,  3  Mason,  378  ;  Watkins  v.  Stockett's  Adm'r, 
6  Har.  &  Johns.  435;  Dickenson  v.  Dickenson,  2  Murph.  279  ;  Baugh  v.  Ramsey,  4 
Monroe,  158  ;  Huston's  Ex'r  v.  Noble,  4  J.  J.  Marsh.  134 ;  Fenwick  v.  Ratliff,  6  Mon- 
roe, 154 ;  Croome  v.  Lediard,  2  Myl.  &,  Keen,  260,  (7  Eng.  Ch.  Rep.  357 — 362 ;)  Ander- 
son v.  Hutchinson,  4  Litt.  296;  Church's  Lessee  v.  Church,  4  Yeates,280;  Harrison  v. 
Talbot,  2  Dana,  255;  Steere  v.  Steere,  5  Johns.  Ch.  Rep.  1  ;  Timberlake  v.  Parish's 
Ex'rs,  5  Dana,  258;  Wilkinson  v.  Wilkinson,  2  Dev.  Eq.  Rep.  376;  Brown  v.  Haven,  3 
Fairf.  179  ;  Elder  v.  Elder,  1  Fairf.  179  ;  Howell  v.  Hooks,  2  Dev.  Eq.  Rep.  258  ;  Moore 
v.  Edwards's  Ex'rs,  1  Bail.  23  ;  Reed  v.  Clarke,  4  Monroe,  18;  Wells  v.  Hodge,  4  J.  J. 
Marsh.  121  ;  Morris  v.  Morris,  2  Bibb,  311  ;  Blanchard  v.  Kenton,  4  Bibb,  451 ;  Ratcliffe 
v.  Allison,  3  Rand.  537  ;  2  Story's  Eq.  Jur.  746  ;  1  Phill.  Ev.  566—578,  (Cowen  &  Hill's 
edition.) 

»Eng.  Chan.  Reps.  iii.  675. 
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cases  in  which  parol  evidence  of  such  circumstances  has 
been  admitted,  as  where  upon  the  face  of  the  instrument  a 
specific  sum  was  to  be  given  for  timber,  parol  evidence 
was  admitted  to  prove  that  the  defendants  were  induced 
to  give  that  sum  upon  the  representation  that  it  had  been 
valued  by  two  timber  merchants,  which  was  not  true.  So 
in  any  case  where  a  defendant  can  show  misrepresenta- 
tion, it  is  a  ground  for  resisting  a  specific  performance ; 
but  the  Court  refused  to  receive  parol  evidence,  in  favour 
of  a  plaintiff  to  enforce  a  specific  performance  of  a  lease, 
for  a  rent  less  than  the  rent  agreed  by  the  written  instru- 
ment, on  the  ground  of  misrepresentation,  and  dismissed 
his  bill,  but  without  costs  -,  then  the  plaintiff  wished  a 
specific  performance  of  the  written  agreement,  which  was 
refused ;  the  Court  said  he  must  file  a  new  bill.(l) 

It  frequently  happens  that  a  defendant  having  success- 
fully resisted  the  specific  performance  of  an  agreement 
different  from  that  stated  in  the  written  instrument,  is 
[  *49l  ]  ^nevertheless  desirous  that  the  contract,  as  con- 
tained in  that  written  instrument,  should  be  performed. 
For  this  purpose  it  was  formerly  necessary  for  him  to  file 
a  cross  bill.(2)  By  the  present  practice,  if  a  defendant 
to  a  bill  for  a  specific  performance  proves  an  agreement 
different  from  that  insisted  upon  by  the  plaintiff",  he  may 
have  a  decree  upon  his  answer  submitting  to  perform  ;  a 
cross  bill,  therefore,  being  unnecessary,  would  be  dismissed 
with  costs.(2)  But  if  the  Court  does  not  consider  the 
defendant's  construction  of  the  agreement  the  right  one, 
but  only  that,  having  purchased  under  a  mistake,  he  shal1 
not  be  compelled  to  perform  at  the  suit  of  the  party  who 
has  given  occasion  to  the  mistake,  they  will  dismiss  the 
plaintiff's  bill,  and  the  defendant  must  file  a  cross  bill.(3)[a] 

The  specific  performance  of  a  parol  agreement  to  grant 
a  lease,  was  decreed,  on  the  testimony  of  witnesses,  con- 

(1)  Woollam  v.  Hearn,  7  Ves.  211.  (2)  Fife  v.  Clayton,  13  Ves.  546. 

(3)  Higginson  v.  Clowes,  15  Ves.  516.     See  Kendall  v.  Beckett,*  2  R.  &  M.  88. 

[a]  In  order  to  entitle  the  complainant  to  a  specific  performance,  the  contract  admit* 
ted  by  the  answer,  or  proved  by  the  testimony,  must  correspond  with  the  contract  set 
forth  in  the  bill.  But  where,  from  the  answer  of  the  defendant,  it  appears  that  there 
was  a  valid  and  subsisting  agreement  between  him  and  the  complainant,  but  variant 
from  that  set  forth  in  the  bill,  the  complainant  will  be  allowed  to  amend  his  bill  as  to  the 
terms  of  the  contract,  so  as  to  conform  it  to  the  admission  in  the  answer,  upon  such 
terms  as  to  costs,  as  shall  be  reasonable.  Harris  v.  Knickerbacker,  5  Wend.  638, 

»Eng.  Chan.  Reps.  vi.  410. 
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firmed  by  circumstances,  against  the  denial  in  the  answer, 
after  part  performance  by  delivery  of  possession.(l)  In 
general,  during  a  suit  for  a  specific  performance,  the  Court 
will  not  restrain  the  owner  from  dealing  with  his  pro- 
perty.^) Nor  ought  a  writ  of  ne  exeat  regno  to  issue 
against  the  purchaser,  at  the  suit  of  the  vendor,  unless  the 
Court  deems  it  quite  clear  that  there  must  be  a  decree  for 
the  specific  performance  of  the  contract.(3)[6] 

If  a  bill  for  the  specific  performance  of  an  agreement 
state  the  agreement  was  in  writing,  signature  will  be 
presumed,  and  need  not  be  averred.(4)  To  a  bill  stating 
a  parol  agreement  for  the  purchase  of  an  estate,  with  a 
part  performance,  the  defendant  may  take  advantage  of 
the  ^statute  29  Car.  2,  c.  3 ;  by  his  answer  admit-  [  *492  ] 
ting  the  agreement. (5)  A  defendant,  the  vendor,  to  a  bill 
for  the  specific  performance  of  an  agreement  to,  sell  a  small 
cottage,  cannot  defend  in  forma  pauperis,  upon  an  affidavit 
that  he  is  not  worth  more  than  5/.  except  the  matters  in 
question. (6) 

By  a  recent  decision  of  his  honour  the  Vice  Chancellor 
it  was  ruled  that  if  a  bill,  filed  by  a  vendor,  for  the  specific 
performance  of  an  agreement,  is  dismissed,  the  Court  will 
order  the  deposit  to  be  returned  to  the  purchaser,  instead 
of  sending  him  to  law  as  formerly.(T)  After  a  decree  for 
a  specific  performance  against  a  defendant,  he  cannot 
proceed  by  action  at  law  on  the  contract,  for  damages  for 
non-completion  of  the  contract  within  the  time  therein 
mentioned.(8)[a] 

(1)  Morphett  v.  Jones,  1  Swanst.  172.  (2)  Spiller  v.  Spiller,  3  Swanst.  551. 

(3)  Morris  v.  M'Neil,*  2  Russ.  604.  (4)  Rist  v.  Hobson,b  1  S.  &  S.  543. 

(5)  Rowe  v.  Teed,  15  Ves.  375.  (G)  Spencer  v.  Bryant,  11  Ves.  49. 

(7;  Lord  Anson  v.  Hodges,*  5  Sim.  227.  (8)  Reynolds  v.  Nelson,  6  Madd.  290. 

[b]  To  entitle  the  complainant  to  a  writ  of  ne  exeat,  upon  a  bill  for  a  specific  perfor- 
mance of  a  contract,  against  the  vendee,  he  must  show  a  debt  actually  due,  and  must 
therefore  show,  affirmatively,  that  he  is  able  to  make  a  good  title  to  the  premises  agreed 
to  be  sold,  and  that  the  defendant  is  wholly  without  excuse  in  refusing  to  complete  the 
purchase.  Brown  v.  Haff,  5  Paige,  240. 

[a]  The  dismissal  of  a  bill  for  a  specific  performance,  is  a  bar  to  a  new  bill  for  the 
same  cause  ;  Hepburn  v.  Dunlap,  1  Wheat.  179  ;  provided  such  dismissal  were  upon  the 
merits;  but  not  where  it  was  for  want  of  jurisdiction.  And  where  a  bill  is  dismissed 
for  want  of  jurisdiction,  an  order  cannot  be  made  prohibiting  the  complainant  from 
again  litigating  the  subject-matter  of  the  suit.  Smith  v.  Adams,  24  Wend.  585. 

»Eng.  Chan.  Reps.  iii.  252.  bib.  i.  277.  clb.  vii.  401. 
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CHAPTER  VII. 

REFERENCE  OF  TITLE. 

When  granted  before  decree,  493.  Effect  of,  494.  What  inquiry  it  may  include,  494. 
How  reference  obtained  and  proceeded  upon,  495.  Master's  report,  495.  Exceptions 
to  report,  496.  Proceedings  upon  the  Master's  report,  497. 

IP  a  bill  is  filed  for  the  specific  performance  of  an 
agreement,  and  the  only  question  in  dispute  is  on  the  title, 
it  is  not  necessary  that  the  cause  should  be  brought  up  to 
a  hearing  but  the  Court  will  upon  motion  order  a  reference 
to  the  Master  on  the  title,  and  that  even  before  the  defen- 
dant has  filed  his  answer.(l)[a] 

As  a  general  rule,  the  Court  itself  will  not  decide  upon 
the  title  without  a  reference  to  the  Master,  unless  the 
reference  is  waived  by  the  plaintiff  unequivocally  and 
without  fraud  or  surprise.(2)  A  reference  upon  motion 
before  decree  is  confined  to  the  question  of  title.(3)  And 

(1)  Balmanno  v.  Lumley,  1  V.  &  JB.  224.  (2)  Jenkins  v.  Hiles,  6  Ves.  646. 

(3)  Gompertz  v. ,  12  Ves.  17.    Morgan  v.  Shaw,  2  Mer.  138. 

[a]  Where  a  bill  is  filed  to  rescind  the  sale  of  land,  upon  the  ground  that  the  plaintiff 
cannot  make  a  title,  the  general  rule  is,  to  grant  a  reference  to  a  Master,  to  report  as  to 
the  state  of  the  title.  But  if  it  manifestly  appears,  from  the  bill  and  answer,  that  no 
title  can  be  made,  the  reference  will  not  be  ordered.  If  the  Master  report  in  favour  of 
the  title,  a  reference  is  made  to  him,  to  approve  of  the  conveyance.  The  reference  to 
the  Master  may  be  made,  upon  motion  of  either  party,  before  the  answer  is  filed,  unless 
when  controverted  matters,  aside  from  the  title,  are  involved.  Frost  v.  Brunson,  6  Yerj. 
36. 

In  a  suit  for  a  specific  performance  between  vendor  and  vendee,  every  thing  that 
appears  connected  with  the  title  may  be  the  subject  of  reference ;  but  not  matters  hav- 
ing no  reference  to  the  title,  nor  admitted  by  the  answer.  The  Court  therefore  allowed 
an  inquiry,  whether  the  defendant  objected,  at  any  time,  to  the  want  of  evidence  as  to 
the  identity  of  the  premises,  but  not  whether  the  abstract  was  perfect,  and  if  deficient, 
in  what  respects,  and  whether  ever  perfected.  Bennett  v.  Rees,  1  Keen,  405. 

If,  upon  the  final  hearing,  there  be  any  doubt  or  difficulty  as  to  the  title,  it  will  be 
referred  to  a  Master,  to  examine  and  report  thereon.  M'Comb  v.  Wright,  4  Johns.  Ch. 
Rep.  659.  And  a  decree  for  a«f  eference  of  title,  on  a  bill  for  a  specific  performance, 
should  contain  a  declaration  that  the  contract  ought  to  be  specifically  performed.  Mole 
v.  Smith,  Jac.  495,  (4  Eng.  Ch.  Rep.  230.) 

Where,  on  a  bill  for  a  specific  performance  of  an  agreement  for  the  sale  of  land,  by 
the  vendor  against  the  vendee,  the  vendor  insisted  that  he  had  a  good  title  to  convey,  and 
the  vendee,  that  the  title  was  defective,  and  both  parties,  by  the  pleadings,  referred  the 
question,  (which  was  a  question  of  law  on  the  construction  of  a  will,)  to  the  Court,  and 
the  cause  was  brought  to  a  hearing,  by  consent,  neither  party  asking  a  reference  of  the 
title,  it  was  held,  that  in  such  case  the  Court  ought  not  to  refer  the  title,  nor,  if  the  title 
were  defective,  to  give  the  vendor  time  to  perfect  it,  but  should  proceed  to  decide  the 
question.  Jackson  v.  Ligon,  3  Leigh,  161. 
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where  a  further  dispute  appeared  on  the  subject  of  com- 
pensation the  motion  was  refused.(l) 

The  Court  will  not  decide  upon  the  validity  of  any 
other  ^objection  besides  defect  of  title,  which  [  *494  ] 
.  may  be  raised  by  the  answer ;  the  consideration  of  any 
other  objection  being  matter  for  a  hearing  of  the  cause.(2) 
A  reference  of  title  will  not  be  granted  upon  a  ques- 
tion whether  the  estate  was  tithe-free,  having  been  sold 
as  such  ;  but  by  consent  a  reference  was  ordered  whether 
the  plaintiff  could  make  a  good  title  to  the  premises 
in  question,  and  whether  the  estate  was  discharged  or 
exempted  from  payment  of  tithes.(3)  On  a  sale  of  an 
estate  as  tithe  free,  the  question  whether  it  is  tithe-free  is 
not  a  question  of  title,  but  if  the  purchase  was  of  lands  and 
tithes  it  would  be  otherwise.(4) 

The  reference  has  all  the  effect  of  a  decretal  order  and 
prevents  the  defendant  dismissing  the  bill  for  want  of  pros- 
ecution.(5)  A  plaintiff  seeking  a  specific  performance  of 
a  contract,  is  entitled  to  the  opportunity  of  making  out  a 
better  title  before  the  Master,  and  the  defendant  has  a 
right  to  further  inquiry  beyond  the  objections  arising  on 
the  abstract.(G) 

It  was  formerly  irregular  to  combine  with  the  reference 
of  title  an  inquiry  at  what  time  a  title  could  be  made, 
such  inquiry  being  the  subject  of  further  directions  upon 
the  report.(T)  And  the  Master's  report  on  the  title  was 
required  to  be  obtained  before  such  inquiry  could  be 
ordered,  equally  whether  the  reference  of  title  was  directed 
under  a  decree,  or  by  a  motion.(T)  But  although  the 
reference  could  not  embrace  an  inquiry  at  what  time  a 
title  could  be  made,  it  seems  it  might  extend  to  a  direction 
whether  it  appeared  by  the  abstract  in  the  pleadings  men- 
tioned that  a  good  *title  could  be  made.(8)  And  [  *495  ] 
after  an  answer,  submitting  to  perform  the  contract  if  a 
good  title  could  be  made,  a  reference  was  directed  upon 

(1) v.  Skelton,  1  V.  &,  B.  516.  Blyth  v.  Elmhirst,  I  V.  &  B.  1,  and  see  Mat- 

thews  v.  Dana,  3  Madd.  470.  Paton  v.  Rogers,  1  V.  &  B.  351.  Lowe  v.  Manners,  I 
Mer.  19. 

(2)  Gordon  v.  Ball,*  1  S.  &  S.  178.  (3)  Wallinger  v.  Hilbert,  1  Mer.  104.  723. 

(4)  Binks  v.  Lord  Rokeby,  2  Swanst.  225. 

(5)  Biscoe  v.  Brett,  2  V.  &  B.  377.  (6)  Jenkins  v.  Hiles,  6  Ves.  646. 

(7)  Gibson  v.  Clarke,  2  V.  &  B.  104.     Daly  v.  Osborne,  1  Mer.  382. 

(8)  Jennings  v.  Hopton,  1  Madd.  211. 

»Eng.  Chan.  Reps.  i.  88. 
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motion  whether  a  good  title  could  be  made,  and  whether 
it  appeared  upon  the  abstract.(l)  But  in  an  anonymous 
case,  3  Madd.  495,  the  then  Vice  Chancellor  ordered  the 
inquiry  whether  a  title  was  shown  prior  to  the  filing  of 
the  bill  to  be  incorporated  in  the  order  of  reference,  to? 
save  expense,  and  such  has  continued  to  be  the  practice. 
In  Hyde  v.  Wroughton,  3  Madd.  279,  a  reference  as  to 
title  having  been  made  on  one  motion,  the  Court  refused 
a  subsequent  application  for  a  reference  as  to  the  delivery 
of  the  abstract,  observing  that  it  should  have  been  applied 
for  at  the  time,  [a] 

The  application  for  a  reference  of  title  is  by  a  notice  of 
motion,[6]  which  is  served  on  the  adverse  clerk  in  court. 
The  order  being  drawn  up  and  duly  passed  and  entered, 
a  copy  of  the  mandatory  part,  the  abstract  of  title  or  a 
copy  thereof  are  left  with  the  Master,  together  with  writ- 
ten objection  to  the  title.  These  objections  are  argued 
before  the  Master  by  the  solicitors,  or  more  frequently  by 
the  counsel  of  the  parties.  The  Master  makes  his  report. 
If  the  parties  are  dissatisfied  with  the  Master's  report, 
they  bring  in  objections  and  take  exceptions  in  the  usual 
way.  If  the  purchaser  does  not  leave  the  abstract  with 
the  Master,  the  vendor  takes  out  a  warrant  for  him  to 
leave  the  same,  and  if  the  purchaser  makes  default  then, 
and  not  till  then,  the  vendor  is  entitled  to  make  a  copy  of 
the  abstract  from  his  draft,  and  to  leave  it  at  the  Master's 
office,  the  expense  of  which  will  be  allowed  him  as  costs 
in  the  cause  ;  if  the  purchaser  leaves  the  abstract,  he  takes 
a  copy  from  the  Master's  office,  and  not  the  vendor. 
[  *496  ]  *A  report  that  A.  B.  with  the  concurrence  of 
C.  D.,  &c.,  can  make  a  good  title,  is  an  excess  of  autho- 
rity, being  a  report  rather  upon  the  conveyance  than  upon 
the  fact,  title  or  not.(2)  The  Master  has  no  power  to 
stay  his  report  to  await  the  decision  of  a  suit  commenced 
against  the  vendor  for  the  recovery  of  part  of  the  estate, 
but  the  two  suits  may  be  heard  together.(3) 

Where  the  report  is  in  favour  of  the  title,  the  Court,  on 

(1)  Wright  v.  Bond,  11  Ves.  39. 

(2)  Lewis  v.  Loxam,  1  Mer.  179.  (3)  Osbaldiston  v.  Askew,  2  J.  &  W.  539. 

[«]  An  order  made,  on  motion,  for  a  reference  as  to  title,  ought  to  contain  direction* 
for  the  production  of  deeds,  &c.,  and  for  the  examination  of  the  parties  on  oath.  Winter, 
bottom  v.  Ingham,  9  Sim.  654. 

[b]  McCann  v.O'Farrell,  1  Hogan,  121. 
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allowing  exceptions  to  it,  will  give  the  vendor  a  reason- 
able time  within  which  to  remove  the  objection,  although 
the  exceptions  and  further  directions  were  set  down  to 
come  on  together.(l)  An  exception  to  a  report  in  favour 
of  a  title  having  been,  on  argument,  allowed,  leave  was 
given  to  the  plaintiff  some  time  afterwards  to  go  again 
before  the  Master  for  the  purpose  of  bringing  evidence  to 
show  that  the  objection  which  the  Court  had  sustained 
was,  in  the  circumstances,  immaterial/ 2)  If  upon  a  ques- 
tion of  title  the  Master  is  satisfied  with  the  evidence  pro- 
duced before  him,  but  upon  the  hearing  of  an  exception  to 
the  report  the  Court  thinks  the  evidence  not  sufficient,  the 
Court  upon  the  application  of  the  vendor  will  refer  it  back 
to  the  Master  to  review  his  report,  in  order  to  give  the 
vendor  an  opportunity  of  producing  further  evidence.(S) 

If  exceptions  taken  to  the  report  of  a  good  title  are 
over-ruled,  other  objections  to  the  title  cannot  be  made ; 
but  if  exceptions  are  allowed,  and  a  new  abstract  of  title 
is  delivered,  further  objections  may  be  brought  in.(4)  If 
the  Master  reports  a  good  title,  and  the  reference  has  been 
made  under  a  decree,  the  cause  is  set  down  on  further 
^directions,  and  the  order  is  a  declaration  that  the  [  *497  ] 
plaintiff  is  entitled  to  a  specific  performance  of  the  agree- 
ment :  and  a  reference  back  to  the  Master  is  directed  to 
take  an  account  of  what  is  due  for  principal  and  interest 
upon  the  purchase-money,  from  the  —  day  of  — ,  and  the 
defendant  is  ordered  to  pay  the  same  upon  the  plaintiff's 
executing  a  proper  conveyance,  to  be  settled  by  the  Master 
in  case  the  parties  differ. 

If  a  reference  has  been  directed  on  motion,  and  the 
Master  reports  in  favour  of  the  title,  it  does  not  appear 
necessary  that  the  cause  should  be  set  down  on  further 
directions,  but  a  motion  is  made  on  notice  that  the  pur- 
chaser may  pay  in  his  purchase-money  within  a  certain 
time  limited  by  the  notice,  and  the  defendant  is  served 
with  a  writ  of  execution  of  this  order,  and  on  failing  to 
pay  in  his  purchase-money,  an  attachment  is  issued  against 
him,  and  he  is  proceeded  against,  in  the  same  manner  as 
any  other  defendant  who  neglects  to  perform  a  decree. 

(1)  Portman  v.  Mill,"  1  R.  &  M.  696.         (2)  Egerton  v.  Jones,"  1  R.  &  M.  694. 

(3)  Andrew  v.  Andrew,0  3  Sim.  390.     Egerton  v.  Jones,d  3  Sim.  392. 

(4)  Brook  v. ,  4  Madd.  212. 

»Eng.  Chan.  Reps.  iv.  620.  klb.  iv.  619.  'Ib.  v.  168.  *Ib.  v.  169. 
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If  the  Master  reports  against  the  title  and  the  plaintiff 
does  not  except  to  the  report,  the  defendant  may  move  on 
notice  to  dismiss  the  bill  with  costs.(l) 

If  evidence  is  produced  before  the  Master  upon  a 
reference  of  title  which  did  not  appear  upon  the  abstract 
delivered  to  the  purchaser,  and  the  Master  reports  upon 
such  evidence  that  a  good  title  can  be  made,  the  purchaser 
is  entitled  to  his  costs  of  the  reference.(2) 

(1)  Walters  v.  Pyman,  19  Vcs.  351. 

(2)  Fielding  v.  Higginson,  Reg.  Lib.  1613,  fo,  1589. 
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CHAPTER  VIII. 

BILL  OF  DISCOVERY  AND  FOR  COMMISSION  TO  EXAMINE  WIT- 
NESSES  ABROAD. 

Nature  of,  and  when  allowed  to  be  filed,  498.  Proceedings  in  a  bill  of  discovery,  499. 
When  denmrrable,  500.  Commission  to  examine  witnesses  abroad,  500.  Upon  what 
affidavit  obtained,  501.  And  under  what  circumstances,  502.  How  commission 
obtained  and  executed,  502.  A  bill  of  discovery  never  dismissed  for  want  of  prosecu- 
tion, 503.  But  the  defendant  after  answer  moves  for  costs,  504.  Answer  to,  when 
evidence,  504.  Amendment  of  bill  of  discovery,  505.  Depositions  how  used  at  law, 
506.  Commissions  for  examination  of  witnesses  under  1  Will.  4,  c.  22,— 505. 

THE  species  of  bill  usually  distinguished  by  this  title  is 
a  bill  for  discovery  of  facts  resting  in  the  knowledge  of 
the  defendants,  or  of  deeds  or  writings  or  other  things  in 
his  custody  or  power,  and  seeking  no  relief  in  consequence 
of  the  discovery.  This  bill  is  commonly  used  in  aid  of 
the  jurisdiction  of  some  other  court,  as  to  enable  the  plain- 
tiff to  prosecute  or  defend  an  action  at  law  or  any  pro- 
ceeding of  a  civil  nature,  before  a  jurisdiction  which  cannot 
compel  a  discovery  upon  oath.(l)  The  bill  alleges  that 
it  is  in  aid  of  proceedings  either  pending  or  intended,(2) 
and  prays  for  an  injunction  to  restrain  such  proceedings 
at  law  till  the  answer  of  the  defendant,  and  till  the  further 
order  of  the  Court.[a] 

(1)  Mitf.  PI.  52.  (2)  Cardale  v.  Watkins,  5  Madd.  18. 

[a]  The  Court  of  Chancery  has  jurisdiction,  by  what  is  termed  a  bill  of  discovery,  in 
all  cases  where  a  discovery  is  wanting1.  Pryor  v.  Adams,  1  Call,  382  ;  Avery  v.  Hol- 
land, 2  Tenn.  77 ;  Mclnlyre  v.  Mancius,  16  Johns.  592.  It  is  a  rule,  however,  (to  which 
the  case  of  corporators  is  the  only  exception,  (see  ante,  203,  204,  notes,)  that  a  bill  of 
discovery  is  not  maintainable  against  one  not  a  party  to  the  record  at  law,  however  he 
may  be  interested  in  the  action.  Mayor  of  London  v.  Levy,  8  Ves.  403;  Le  Texier  v. 
Margravine  of  Anspach,  15  Ves.  164  ;  Irving  v.  Thompson,  9  Sim.  23;  S.  C.  3  Lond. 
Jurist,  1071 ;  Tooth  v.  The  Dean  and  Chapter  of  Canterbury,  3  Sim.  49,  (5  Eng.  Ch. 
Rep.  25 :)  Few  v.  Guppy,  1  Myl.  &  Cr.  487 ;  Glynn  v.  Soares,  1  You.  &  Coll.  688  ;  Kerr 
T.  Rew,  4  Lond.  Jurist,  525. 

A  bill  of  discovery  conies  too  late,  after  a  trial  at  law.  It  should  be  filed,  pending  the 
suit  at  law,  that  the  facts  disclosed  in  the  answer  may  be  used  as  evidence  before  the 
jury.  Thurmond  v.  Dunham,  3  Yerg.  99  ;  Harrison  v.  Harrison,  1  Litt.  140 ;  Alley  v. 
Leadbetter,  1  Dev.  Eq.  449  ;  Faulkner's  Adm'x  v.  Harwood,  6  Rand.  125  ;  Duncan  v. 
Lyon,  3  Johns.  Ch.  Rep.  355 ;  Foltz  v.  Pourie,  2  Desau.  40. 

To  entitle  the  complainant  to  a  discovery,  a  clear  right  must  be  shown,  and  that  a 
suit  is  brought,  or  that  the  discovery  is  necessary  to  the  bringing  of  the  action.  Rees  v. 
Parish,  1  McCord's  Ch.  Rep.  59.  So,  also,  the  bill  must  state  some  particular  matter  of 
which  the  complainant  has  a  right  to  seek  a  discovery,  as  material  to  his  case,  and 
without  which  he  cannot  proceed  to  trial.  A  mere  inquiry,  because  the  grounds  of  the 
suit  at  law  are  unknown,  cannot  be  maintained,  being  a  fishing  bill.  Newkerkv.  Wil- 
Ictt,  2  Caines's  Cas.  in  Er.  296;  Lucas  v.  The  Bank  of  Darien,  2  Stew.  280.  And  it 
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After  an  order  in  bankruptcy  granted  on  a  petition  to 
supersede  the  commission  for  liberty  to  bring  an  action, 
with  special  directions  for  a  production  of  papers,  and  not 
to  set  up  the  bankruptcy,  a  bill  of  discovery  cannot  be 
[  *499  ]  *filed  without  leave  of  the  Court.(l)  Where 
a  bill  has  been  filed  for  tithes,  the  defendant  by  cross  bill 
is  not  entitled  to  a  discovery  of  the  plaintiff's  title  to  the 
tithes,  but  he  is  to  a  discovery  whether  he  has  conveyed 
them  away.(2)  Where  the  bill  seeks  relief  as  well  as 
discovery,  the  Court  will  not  upon  motion  aid  the  plaintiff 
in  proceeding  at  law.  Any  such  proceeding  must  be 
under  a  decree.  Therefore  in  such  a  case,  a  motion  that 
the  defendant  should  produce  deeds,  &c.,  at  the  trial  of 

(1)  Cooke  v.  Marsh,  18  Ves.  209.  (4)  Glegg  v.  Legh,  4  Madd.  193. 

must  be  distinctly  for  a  discovery,  and  must  cal!  for  something  which  it  is  not  in  the 
complainant's  power  to  set  out  in  his  bill.  Farley  v.  Farley,  1  McCord's  Ch.  Rep.  517. 
It  must  also  be  for  matters  which  lie  only  within  the  defendant's  knowledge.  Bullock  v. 
Boyd,  2  A.  K.  Marsh.  323.  Nor  is  it  sufficient,  to  charge  that  certain  facts  are  known 
to  the  defendants,  and  ought  to  be  disclosed  by  them;  but  it  should  be  averred,  that  the 
plaintiff  is  unable  to  prove  such  facts  by  other  testimony.  Duvals  v.  Ross,  2  Munf.  290 ; 
Bass  v.  Bass,  4  Hen.  &  Munf.  478;  Emerson  v.  Staton,  3  Monroe,  117.  Nor  will  a 
discovery  be  allowed,  merely  to  guard  against  anticipated  perjury  in  a  suit  at  law. 
Leggett  v.  Postley,  2  Paige,  599.  And  where  the  ground  alleged  for  the  jurisdiction  is 
a  discovery,  and  the  fact  sought  fully  appears  by  the  complainant's  own  proofs,  he 
defeats  himself.  Emerson  v.  Staton,  3  Monroe,  119.  So,  when  the  facts  depend  on  the 
testimony  of  witnesses,  and  the  court  of  law  can  compel  their  attendance,  chancery  will 
not  interfere.  Gelston  v.  Hoyt,  1  Johns.  Ch.  Rep.  543;  Russell  v.  Clark's  Ex'rs,  7 
Cranch,  69. 

A  bill  of  discovery  cannot  be  maintained,  in  aid  of  an  action  for  a  mere  personal  tort. 
Glynn  v.  Houstoun,  1  Keen,  329.  Nor  will  such  a  bill  be  sustained,  merely  to  get 
admissions  of  the  defendant,  which  may  be  used  in  mitigation  of  damages,  in  an  action 
of  trespass,  at  law.  Gelston  v.  Hoyt,  1  Johns.  Ch.  Rep.  543. 

Nor  can  a  bill  of  discovery  be  filed,  in  any  case,  against  infants,  inasmuch  as  they 
never  answer  under  oath ;  Leggett  v.  Sellon,  3  Paige,  84  ;  nor  against  a  wife,  to  aid  the 
prosecution  of  a  suit  at  law  against  the  husband  and  wife,  for  a  debt  contracted  by  her 
while  a.  feme  sole ;  Barron  v.  Gillard,  3  Ves.  &  B.  165 ;  nor  can  the  wife  be  compelled 
to  answer  a  bill  of  discovery,  as  to  matters  in  which  she  has  no  personal  interest.  City 
Bank  v.  Bangs,  3  Paige,  36. 

A  bill  of  discovery  will  be  sustained,  to  aid  the  prosecution  or  defence  of  a  civil  suit 
in  a  foreign  tribunal.  Mitchell  v.  Smith,  1  Paige,  287.  See  contra,  Bent  v.  Young,  9 
Sim.  180;  S.  C.  2  Lond.  Jurist,  202.  So,  also,  it  will  be  sustained,  to  aid  a  suit  at  law, 
although  '.  the  sum  in  controversy  be  below  that  which  limits  the  jurisdiction  of  this 
court.  Goldey  v.  Becker,  1  Edw.  271 ;  Schroeppel  v.  Redfield,  5  Paige,  245. 

The  discovery  being  the  sole  object  of  the  bill,  the  defendant  is  entitled,  as  soon  as 
the  answer  is  perfected,  to  move  for  costs,  which  are  given  against  the  complainant,  of 
course,  if  the  charges  in  the  bill  are  denied;  although,  where  the  material  allegations  in 
the  bill  are  admitted  by  the  answer,  and  the  defendant  also  admits  that  he  was  applied 
to  by  the  complainant,  and  refused  to  make  the  discovery  previous  to  the  filing  of  the 
bill,  he  will  not  be  entitled  to  costs.  King  v.  Clark,  3  Paige,  76.  And  where  the  bill  is 
filed  for  the  discovery,  solely,  upon  the  coming  in  of  the  answer  negativing  the  allega- 
tions of  the  bill,  the  injunction  should  be  dissolved;  Webster  v.  Couch,  6  Rand.  519; 
and  the  bill  dismissed.  Overton  v.  Searcy,  1  Cook,  36 ;  Hawkin's  Ex'rs  v.  Sumter,  4 
Desau.  105;  Robinson  v.  Gilbrelh,  4  Bibb,  184;  Lemon  v.  Cherry,  1  Bibb,  252. 

See  further,  on  this  subject,  ante,  203,  204,  notes. 
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an  ejectment  was  refused.(l)  Under  similar  circum- 
stances the  Court  would  not  upon  motion  order  that  an 
outstanding  term  should  not  be  set  up  by  the  defendant 
against  an  ejectment  brought  by  the  plaintiff.  The  Court 
said,  "  There  are  two  ways  of  proceeding :  you  may  get  a 
discovery  in  aid  of  an  ejectment,  but  if  you  will  have  equi- 
table relief  to  aid  the  trial  of  your  title  at  law,  you  must 
have  that  relief  upon  a  decretal  order  prior  to  the  trial  at 
law.(2)  A  bill  of  discovery  cannot  be  amended  by  adding 
parties  as  plaintiffs.(3)  If  a  bill  is  filed  for  a  discovery 
and  relief,  and  the  plea  is  sufficient  to  bar  the  relief,  it  is 
held  to  bar  the  discovery.(4) 

The  plaintiff  files  his  bill  and  serves  a  subpoena,  and  if 
the  defendant  does  not  appear  in  a  town  cause  within  four 
days,  and  in  a  country  cause  within  eight  days  after 
service  thereof,  the  plaintiff  upon  affidavit  of  the  service 
of  the  subpoena,  procures  an  attachment  to  be  sealed 
against  the  defendant,  (which  need  not  be  executed) 
whereby  the  defendant  is  in  contempt,  and  thereupon  the 
plaintiff  is  entitled  to  move  for  the  common  injunction  to 
stay  execution,  which  upon  notice  of  motion  supported  by 
the  *usual  affidavit,  he  may  extend  to  stay  trial  [  *500  ] 
of  the  action  at  law.  If  the  defendant  appear,  and 
whether  residing  in  town  or  in  the  country,  does  not  put 
in  a  plea,  answer,  or  demurrer,  within  eight  days  after  his 
appearance,  the  plaintiff  is  entitled  to  move  for  the  com- 
mon injunction.(5) 

A  bill  of  discovery  is  demurrable  if  the  words  "  stand 
to  and  abide  such  further  order  and  decree  thereon,"  are 
inserted  in  the  prayer  of  process,(6)  but  the  word  "  order" 
without  the  word  "  decree"  in  the  prayer  of  process  does 
not  render  the  bill  demurrable.(7)  A  bill  praying  disco- 
very and  concluding  with  the  prayer  for  general  relief,  is 
a  bill  for  relief;  but  if  words  adapted  to  a  bill  for  relief 
are  used  in  the  prayer  of  process  only,  it  is  a  bill  of  dis- 
covery.^)^] 

(1)  Aston  v.  Lord  Exeter,  6  Ves.  288.  (2)  Hylton  v.  Morgan,  6  Ves.  293. 

(3)  Cholmoiidcley  v.  Clinton,  2  Mer.  74.  (4)  Sutton  v.  Earl  Scarborough,  9  Ves.  75, 

(5)  10  N.  N.  O.  (6)  James  v.  Heriot,*  6  Sim.  428. 

(7)  Baker  v.  Bramah,b  7  Sim.  17.  (8;  Angell  v.  \Vestcombe,c  6  Sim.  30. 

[«]  If  a  bill  of  discovery  contain  the  formal  prayer  for  general  relief,  that  the  plaintiff 
«*  may  have  such  further  and  other  relief,  as  the  circumstances  of  the  case  may  require^ 

»Eng.  Chan.  Reps.  ix.  343.  bib.  ix.  457,  elb,  ix.  155i 
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If  a  bill  praying  a  commission  [b~\  does  not  allege  that 
an  action  has  been  brought,  it  is  demurrable.(l)  A  bill 
of  discovery  and  for  a  commission  to  examine  witnesses 
abroad  in  aid  of  the  plaintiff's  defence  to  an  action  brought 
in  this  country  on  a  foreign  judgment  is  demurrable,  as 
that  judgment  cannot  be  questioned  here.(2) 

Where  the  plaintiff  in  equity  has  witnesses  residing 
abroad  whose  testimony  he  is  desirous  of  using  at  law, 
he  is  entitled  to  a  commission  for  their  examination,  and 
he  may  be  so  entitled  although  he  has  no  right  to  a  dis- 
covery from  the  defendant.(S)  The  plaintiff  is  at  liberty, 
without  waiting  until  the  defendant  has  answered,(4)  but 
not  until  he  is  in  contempt  for  want  of  his  appearance  or 
has  neglected  to  put  in  his  answer,  plea  or  demurrer  within 
[  *501  ]  eight  days  after  *appearance,(5)  to  move  on  a 
notice  of  motion  for  a  commission  to  examine  witnesses, 

(1)  Angell  v.  Angell,*  1  S.  &  S.  83.  (2)  Martin  v.  Nicolls,*  3  Sim.- 458. 

(3)  Thorpe  v.  Macauley,  5  Madd.  218.         (4)  Noble  v.  Garland,  Coop.  223. 
(5)  See  Cheminant  v.  De  la  Cour,  1  Madd.  208      King  v.  Allen,  4  Madd.  247. 

and  to  the  Court  may  seem  meet,"  that,  it  seems,  would  be  construed  to  make  it  a  bill 
for  relief.  Coop.  Eq.  PI.  58.  188;  Hare  on  Disc.  16,  17,  18;  Bart.  Suit  in  Eq.  55,  note 
1 ;  Angell  v.  Westcombe,  6  Sim.  30,  (9  Eng.  Ch.  Rep.  155.)  But  Mr.  Justice  Story 
remarks,  (Story's  Eq.  PI.  257,  note  1,)  "  the  authorities  do  not  seem  quite  consistent  on 
this  subject.  In  Whitworth  v.  Goulding,  1  Eq.  Abr.  14;  S.  C.  2  P.  W.  541,  the  bill 
was  for  a  discovery,  and  contained  a  prayer  for  general  relief,  and  on  demurrer  to  the 
relief,  the  Court  held  the  demurrer  bad,  because  the  bill  was  a  mere  bill  for  discovery. 
Brandon  v.  Sands,  2  Ves.  jr.,  514,  seems  to  recognize  the  same  doctrine.  So  does  Hod- 
gens  v.  Scott,  2  Molloy,  436,  (12  Eng.  Ch.  Rep.  543.)  The  case  of  Rose  v.  Gannel,  3 
Atk.  439,  is  the  other  way.  So  is  Allan  v.  Copeland,  8  Price,  522 ;  and  Ambury  v. 
Jones,  1  Younge,  199 ;  and  Angell  v.  Westcombe,  6  Sim.  30,  (9  Eng.  Ch.  Rep.  155 ;) 
and  Mellish  v.  Richardson,  12  Price,  534." 

In  Baker  v.  Bramah,  7  Sim.  17,  (9  Eng.  Ch.  Rep.  457,)  the  Vice  Chancellor  observed : 
"  The  cases  decide,  that,  if  the  praver  of  process  to  a  bill  of  discovery  asks  that  the 
defendant  may  stand  to  and  abide  such  order  and  decree  as  to  the  Court  shall  seem 
meet,  the  bill  is  demurrable.  But  where  the  word  decree  is  omitted,  the  word  order 
must  be  considered  as  meaning  such  an  order  as  is  consistent  with  the  general  scope  of 
the  case  made  by  the  bill."  But  a  bill  of  discovery  is  demurrable,  if  the  words  "stand 
to  abide  such  order  and  decree  thereon,"  &c.,  are  inserted  in  the  prayer  of  process. 
James  v.  Herriott,  6  Sim.  428,  (9  Eng.  Ch.  Rep.  343.) 

In  a  recent  case  in  New  York,  however,  Chancellor  Wai  worth  held,  that  these  words 
did  not  make  the  bill,  a  bill  for  relief.  Schroeppel  v.  Redfield,  5  Paige,  248.  And  in  a 
still  later  case,  (M'Intyre  v.  Trustees  of  Union  College,  6  Paige,  239,)  Chancellor  Wai- 
worth  held,  that  if  the  bill  contain  no  prayer  either  for  specific  or  general  relief,  it  is 
considered  as  a  bill  of  discovery  merely,  although  the  word  decree  be  erroneously 
inserted  in  the  prayer  of  process  ;  but  that  if  the  bill  pray  any  relief  whatever  against  a 
defendant  who  is  made  a  party  for  the  purpose  of  discovery  only,  such  prayer  makes  it 
a  bill  for  relief,  as  well  as  discovery,  as  to  such  defendant,  and  authorizes  him  to  put  in 
an  answer  containing  a  full  defence. 

[b]  This  bill,  it  is  believed,  is  rarely  resorted  to,  if  it  be  known  at  all,  in  this  country. 
In  all  the  states,  as  well  as  in  the  courts  of  the  United  States,  provision  is  made  by  law  for 
the  examination  of  witnesses  abroad,  or  in  other  states,  whereby  the  necessity  of  the 
bill  for  a  commission  is  entirely  obviated,  if  indeed  this  jurisdiction  be  not  absolutely 
taken  away, 
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and  for  an  injunction  to  restrain  proceedings  at  law  until 
the  return  of  such  commission.  The  motion  is  supported 
by  an  affidavit  that  the  commission  is  not  for  delay,  and 

that  the  plaintiff  has  witnesses  residing  at ,  without- 

whose  testimony  he  cannot  safely  proceed  to  trial,  and 
from  whose  testimony  he  has  reason  to  expect  and  believe 
that  he  will  procure  such  evidence  as,  together  with  the 
other  evidence  he  can  adduce,  will  enable  him  to  make  a 
good  defence  to  the  said  action.  The  affidavit  need  not 
state  what  witnesses  the  party  proposes  to  examine,  nor 
the  points  to  which  they  are  to  be  examined.(l)  In  Men- 
dizabal  v.  Machado,a  2  S.  &  S.  483,  the  Vice-Chancellor 
decided  that  the  affidavit  must  state  what  witnesses  the 
plaintiff  proposes  to  examine,  and  the  points  to  which  they 
are  to  be  examined ;  but  this  decision  was  afterwards 
reversed  by  Lord  Eldon,(2)  and  in  Bowden  v.  Hodge,  2 
Svvanst.  258,  the  commission  was  granted  without  requiring 
the  affidavits  to  set  forth  the  names  of  the  witnesses  or 
the  points  to  which  they  were  to  be  examined. 

It  is  not  necessary,  although  sometimes  prudent,  to 
obtain  the  common  injunction  as  a  foundation  for  the  appli- 
cation for  a  commission  for  the  examination  of  witnesses 
abroad,  and  for  an  injunction  to  stay  proceedings  in  the 
mean  time.  The  injunction  not  only  stays  execution,  but 
extends  to  stay  trial.  In  staying  proceedings  at  law  dur- 
ing the  execution  of  the  commission  to  examine  witnesses 
abroad,  the  Court  does  not  require  the  money  to  be  paid 
into  court.(3) 

If  the  defendant  files  his  plea,  answer,  or  demurrer, 
*within  eight  days  after  his  appearance,  the  [  *502  ] 
motion  is  made  on  the  merits  disclosed  on  the  defendant's 
answer,  (4) 

There  appears  much  contradiction  in  the  reported  cases 
as  to  the  mode  of  applying  for  a  commission  to  examine 
witnesses  abroad  in  aid  of  an  action  at  law,  but  the  prac- 
tice is  as  stated.  The  most  prudent  course  for  the  plain- 
tiff to  pursue  appears  to  be,  to  obtain  the  common  injunc- 
tion in  the  first  instance,  which,  as  has  been  shown,  the 

(1)  Rougfement  v.  Royal  Exchange  Company,  7  Ves.  304. 

(2)  See  Idem.  2  Russ.  540.b  '(3)  Cock  v.  Donovan,  3  V.  &  B.  76. 
(4)  See  Noble  v.  Garland,  19  Ves.  372.    Cheminant  v.  De  la  Cour,  1  Madd.  208. 
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plaintiff  is  entitled  to  upon  the  defendant  making  default 
in  appearance  or  answer,  and  then  immediately  to  serve  a 
notice  of  motion  to  extend  the  same  to  stay  trial,  and  also 
for  the  commission,  by  which  means,  if  the  plaintiff  fails 
'in  obtaining  his  order  for  a  commission,  he  is  secure  of 
staying  the  trial  until  the  answer  is  filed.  This  course 
was  pursued  in  Bowden  v.  Hodge.(l)  It  must,  however, 
be  borne  in  mind,  that  the  application  can  only  be  made 
where  the  defendant  does  not  answer  within  the  time 
limited. 

The  plaintiff  cannot  apply  for  a  commission  to  examine 
witnesses  abroad  in  the  face  of  an  injunction  in  the 
Exchequer  to  restrain  proceedings  at  law.(2)  If  the 
parties  have  been  guilty  of  delay,  the  Court  will  refuse 
the  commission.(3)  In  a  bill  for  the  examination  of  wit- 
nesses, the  plaintiff,  after  answer,  applied  for  a  commission 
to  Spain,  then  at  war  with  England ;  the  order  was  made, 
the  plaintiff's  counsel  urged,  if  the  defendants  had  meant 
to  object,  they  should  have  done  so  by  a  plea.(4) 

The  order  being  drawn  up,  the  plaintiff's  clerk  in  court 
calls  upon  the  defendant's  clerk  in  court  to  join  in  the 
commission  in  the  usual  way,  and  each  party  having  named 
[  *503  ]  *their  commissioners,  the  commission  is  sealed, 
and  the  examination  of  witnesses  taken  under  it,  in  the 
same  manner  as  under  a  commission  to  examine  witnesses 
when  a  cause  is  at  issue,  with  the  exception,  that  the 
return  is  not  definitive,  that  the  notice  of  executing  the 
commission  is  longer,  and  that  there  is  a  power  to  examine 
witnesses  in  a  foreign  language.  If  the  defendants  do  not 
join  in  the  commission,  it  is  directed  to  the  plaintiff's  own 
commissioners. 

A  commission  to  examine  witnesses  abroad  having  been 
executed  and  returned,  the  defendant  had  not  interroga- 
tories prepared,  and  consequently  lost  the  opportunity  of 
cross-examining.  An  order  was  made  for  a  new  commis- 
sion to  cross-examine  the  plaintiff's  witnesses,  to  be 
directed  to  new  commissioners,  and  execute  without  delay, 
and  the  defendant  was  required  to  state  by  affidavit  whom 
he  wished  and  undertook  to  cross-examine.  A  coinmis- 


(1)  3  Swanst.  258.  (2)  Novaes  v.  Dorrien,  4  Madd.  362. 

(3)  Hart  v.  Strong,*  2  Russ.  559.  (4)  Cahill  v.  Shepherd,  12  Ves.  335. 
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sion  to  examine  witnesses  abroad  was  granted  to  a  defen- 
dant who  had  cross-examined,  but  not  examined  in  chief 
under  a  commission  sued  out  by  the  plaintiff.(l) 

A  bill  of  discovery  praying  no  relief  is  never  brought  to 
a  hearing,  and  cannot  be  dismissed.(2)[a]  After  the  expi- 
ration of  two  months,  when  by  the  New  Orders,  the  an- 
swer is  deemed  to  be  sufficient,  the  defendant  may  obtain 
an  order  of  course  for  the  taxation  of  his  costs.  Before 
the  New  Orders,  the  plaintiff  was  not  entitled  as  of  course 
until  the  end  of  two  terms  to  except  to  an  answer  to  a  bill 
of  discovery. (3) 

An  information  was  filed  against  several  praying  relief 
as  to  some  of  the  defendants,  and  a  discovery  only  as  to 
one ;  that  defendant  on  answering  moved  as  of  course, 
and  obtained  an  order  for  his  costs,  but  such  order  was 
afterwards  discharged  ;  the  Court  refusing  to  examine  the 
^record,  to  see  whether  the  plaintiff,  under  the  [  *504  ] 
prayer  of  general  relief,  could  be  entitled  to  some  relief 
against  that  defendant.(4) 

In  a  bill  for  a  discovery  and  a  commission,  the  defend- 
ant cannot  move  for  the  costs  of  the  discovery  till  the 
return  of  the  commission.(5)  And  if  he  has  examined  in 
chief  instead  of  confining  himself  to  cross-examination,  he 
is  not  entitled  to  any  costs  ;(6)  except  as  to  discovery. 
If  the  plaintiff  neglects  to  procure  his  commission  to  be 
returned  within  a  reasonable  time,  it  is  conceived  the 
defendant  should,  by  analogy  to  the  case  of  a  commission 
to  perpetuate,  move  that  the  plaintiff  may  proceed  to  per- 
fect the  examination  of  his  witnesses  within  a  given  time, 
or  that  he  may  pay  the  defendant  his  costs.(7)  If  an  heir 
at  law  brings  a  bill  for  discovery,  it  is  not  of  course  that 
he  shall  pay  costs,  but  he  is  allowed  to  amend  and  pray 
on  inspection  of  deeds  (which  is  relief.)(8)  If  a  suit  has 
abated  by  the  marriage  of  a  female  plaintiff  in  a  bill  of 

(1 )  Sheward  v.  Sheward,  2  V.  &  B.  116.        (2)  Woodcock  v.  King,  1  Atk.  286. 

(3)  Hewart  v.  Simple,  5  Ves.  86.  (4)  Attorney-General  v.  Burch,  4  Mad.  178. 

(5)  Banbury  v. ,  9  Ves.  103.     Anon.  8  Ves.  69.  (6)  Anon.  8  Ves.  69. 

(7)  See  Wright  v.  Tathanv  2  Sim.  459.  (8)  Leman  v.  Alie,  1  Amb.  162. 

[a]  See  the  last  paragraph  of  note  [a],  ante,  498. 

A  Court  of  Chancery,  having  cognizance  of  a  cause  for  discovery,  will,  however,  in 
some  cases,  retain  it  to  grant  relief;  but  if  the  answer  deny  the  facts  sought  by  the 
bill,  the  Court  will  not  retain  the  cause,  and  take  testimony  to  disprove  the  answer. 
Ferguson  v.  Waters,  3  Bibb,  303 ;  Nicholas's  Heirs  v.  Jones,  3  A.  K.  Marsh.  387. 
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discovery,  the  defendant  cannot  have  the  costs.(l)  A 
defendant  to  a  bill  of  discovery  may  obtain  an  order  for 
his  costs,  notwithstanding  the  bankruptcy  of  the  plaintiff.(2) 
Where  the  bill  is  for  discovery  only,  and  the  answer  is 
read  for  that  purpose,  the  whole  must  be  read.(3)  The 
Court  said,  the  answer  could  not  be  read  here  for  any 
purpose ;  if  read  at  law,  it  is  read  as  evidence,  and  the 
whole  answer  must  be  laid  before  the  jury.(4)[a]  After 
an  answer  to  a  bill  of  discovery,  a  motion  to  amend  the 
bill  by  adding  a  prayer  for  relief  was  refused  with  costs.(4) 
[  *505  ]  But  in  the  case  *next  cited,  a  bill  brought  for 
discovery  only,  was  allowed  to  be  amended  by  praying 
relief,[a]  and  the  Court  then  said,  that  the  answer  to  the 
amended  bill  is  to  be  considered  as  a  part  of  the  answer 
to  the  original  bill,  as  much  as  if  engrossed  on  the  same 
parchment,  and  a  part  of  the  same  record.(5)  A  supple- 
mental bill  of  discovery,  inquiring  as  to  material  facts 
which  had  occurred  subsequent  to  the  original  bill,  may  be 
filed.(6) 

(1)  Dobson  v.  Judd,  10  Ves.  31.  (2)  Hibberson  v.  Fielding,*  2  S.  &  S.  371. 

(3)  Lady  Ormond  v.  Hutchinson,  13  Ves.  53. 

(4)  Butterworth  v.  Bailey,  15  Ves.  358.          (5)  Hildyard  v.  Cressy,  3  Atk.  303. 
(6)  Usborne  v.  Baker,  2  Madd.  379. 

[a]  This  is  the  general  rule.  1  Phill.  Ev.  (Cowen  &  Hill's  ed.)  359 ;  Gresley's  Eq. 
Ev.  324,  325  ;  Crumnien  v.  Cavanah,  1  Mart.  N.  S.  582 ;  Roberts  v.  Tennell,  3  Monroe, 
249  ;  Lawrence  v.  Ocean  Ins.  Co.  11  Johns.  260.  But  it  is  not  the  intention  or  mean- 
ing of  the  rule,  that  the  whole  answer  must  he  taken  together,  as  evidence,  and  that  the 
complainant  cannot  avail  himself  of  admissions  in  one  part  of  it,  without  being  also 
bound  by  the  statements  and  allegations  in  other  parts  of  the  same  answer.  The  an- 
swer of  the  defendant  is  evidence  for  him,  so  far  as  it  is  responsive  to  the  call  in  the  bill 
for  discovery,  or  connected  necessarily  with  the  responsive  matter,  or  explanatory  of  it. 
So  far  as  the  answer,  in  such  a  case,  sets  up  matter  not  responsive  to  the  call  of  the  bill, 
or  is  not  necessarily  connected  with  or  explanatory  of  it,  it  cannot  be  used  in  evidence 
by  the  party  making  it.  Methodist  Church  of  Cincinnati  v.  Wood,  5  Hamm.  284; 
Bartlett  v.  Gale,  4  Paige,  507.  And  though  a  defendant  has  a  right  to  claim  that  the 
whole  shall  be  read  and  taken  together,  Davis  v.  Spurling,  1  Russ.  &,  Myl.  64,  (4  Eng. 
Ch.  Rep.  325;)  Nurse  v.-Bunn,  5  Sim.  225,  (7  Eng.  Ch.  Rep.  400;)  yet,  it  does  not 
follow,  that  all  in  his  favour  shall  operate  as  evidence  for  him,  of  equal  weight  with  that 
which  goes  against  him  ;  but  the  allegations  adverse  to  the  plaintiff  may  either  be  dis- 
credited by  matters  apparent  on  the  answer  itself,  or  by  direct  perjury  in  some  particu- 
lars; Countz  v.  Geiger,  1  Call,  190;  or  by  direct  proof,  contradicting  all  the  allegations 
adverse  to  the  cause  of  the  party  who  called  for  the  answer.  Nourse  v.  Gregory,  3  Litt. 
378. 

[a]  In  order  to  prevent  the  operation  of  the  rule,  that  a  demurrer  to  the  relief,  if  good, 
is  a  bar  to  any  discovery,  (See  Story's  Eq.  PI.  253,  254,  and  notes,)  it  was  formerly  the 
practice,  to  file  a  bill  at  first  for  discovery  only,  and  then,  afler  the  discovery  obtained, 
by  amending  the  bill,  to  try  the  title  to  relief.  But  this  practice  is  now  discountenanced, 
except  in  cases  where  it  is  clear  that  the  proper  relief  is  to  be  had  in  equity  ;  and  then 
an  amendment  will  be  allowed.  Mitf.by  Jeremy,  178,  note  n;  Hare  on  Disc.  22— 24  ; 
Butterworth  v.  Bailey,  15  Ves.  363  ;  Whitworth  v.  Davis,  1  V.  &  B.  23 ;  Lousada  v. 
Templer,  2  Russ.  564  ;  Severn  v.  Fletcher,  5  Sim.  457,  (7  Eng.  Ch.  Rep.  495  ;)  Frietas 
v.  Don  Santo,  1  You.  &  Jerv.  577  ;  Jackson  v.  Strong,  13  Price,  491 
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If  the  depositions  taken  under  the  commission  to 
examine  witnesses  abroad,  are  required  to  be  used  at  law, 
the  plaintiff  applies,  by  motion  upon  notice,  (supported  by 
an  affidavit  of  their  being  necessary,)  for  an  order  that 
such  depositions  may  be  published,  in  order  that  the  plain- 
tiff may  use  the  same  on  his  behalf  upon  the  trial  of  the 
said  action. 

A  defendant  to  a  mere  bill  of  discovery  in  aid  of  an 
action  at  law,  will  not  be  ordered  to  produce  upon  the 
trial  of  the  action,  and  upon  any  proceeding  incident 
thereto,  documents  which  he  admits  by  his  answer  to  be 
in  his  possession.(l)  The  documents  are  read  at  law 
with  the  answer  and  as  forming  part  of  it.(l) 

On  a  bill  for  discovery  and  for  a  commission  to  examine 
foreign  witnesses  in  aid  of  an  action  at  law,  a  motion  that 
the  plaintiff  might  communicate  to  the  defendant  the  inter- 
rogatories exhibited  by  him  was  refused.(2) 

Although  the  jurisdiction  of  this  court  is  not  taken  away 
by  the  act,(3)  yet  commissions  for  the  examination  of  wit- 
nesses in  aid  of  actions  at  law  have  become  very  rare 
since  the  passing  of  1  W.  4,  c.  22,  by  which  act  courts  of 
law  are  empowered,  by  writ  or  commission,  to  examine 
^witnesses.  The  act  also  empowers  the  Court  [  *506  ] 
to  compel  the  attendance  of  witnesses,  or  the  production 
of  documents,  to  take  the  examination  of  witnesses  upon 
oath,  and  to  remove  prisoners  by  habeas  corpus. 

(1)  Brown  v.  Thornton,  1  M.  &  C.  243.        (2)  Butler  v.  Bulkeley,  2  Swanst.  373. 
(3)  Grinnell  v.  Cubbold,*  4  Sim.  546. 
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CHAPTER  IX. 

TO  EXAMINE  WITNESSES  DE  BENE  ESSE. 

Under  what  circumstances  allowed,  506.      How  order  for  obtained,  507.    Terms  of 
order,  508.    How  depositions  taken  de  bene  esse  are  published,  509. 

WHEN  a  plaintiff's  witness  is  of  the  age  of  seventy,[a] 
or  the  only  witness  to  a  particular  fact,(l)  in  a  dangerous 
state  of  health, [6]  or  ahout  to  go  abroad,  in  any  of  which 
cases  the  plaintiff  is  liable  to  lose  his  testimony,  he  is 
entitled  to  an  order  to  examine  him  de  bene  esse,(2)  and 
if  the  witness  resides  in  the  country,  to  a  commission  for 
that  purpose.  A  defendant  is  also  at  liberty  to  examine 
a  witness  de  Lene  esse,  and  even  before  he  has  filed  his 
answer.  (3)  [c] 

Upon  a  question  of  legitimacy,  depending  upon  a  chain 
of  distinct  circumstances  in  the  knowledge  of  different 
individuals,  the  Lord  Chancellor  said  he  would  have 
allowed  an  examination  de  bene  esse,  as  the  death  of  one 
witness  might  destroy  the  chain  of  evidence. (2)  An 
examination  de  benei  esse  was  refused  to  a  prisoner 
charged  with  a  capital  felony,  the  Court  declining  to 

(1)  Hankin  v.  Middleditch,  2  Bro.  C.  C.  640. 

(2)  Shelley  v. ,  13  Ves.  56.  (3)  Brown  v.  Child,*  3  Sim.  457. 

[a]  An  ex  parte  order  for  the  examination,  de  bene  esse,  of  a  witness  "  in  her  seventieth 
year,"  and  very  weak  and  infirm,  and,  foom  her  advanced  years,  not  likely  to  live  long, 
was  discharged  for  irregularity,  on  the  ground  that  she  did  not  come  within  the  rule, 
not  being  seventy  years  of  age,  and  not  being  "  in  a  dangerous  state  of  health."  M'Kenna 
v.  Everitt,  2  Beav.  188  ;  S.  C.  3  Lond.  Jurist,  1166. 

[b\  It  has  been  doubted,  at  law,  in  England,  whether  pregnancy  or  imminent  delivery, 
be  a  cause  for  the  examination  of  a  witness  de  bene  esse  ;  but  it  seems,  that  at  all  events, 
if  it  be  a  sufficient  cause,  the  affidavits  of  competent  persons  should  be  produced,  show- 
ing that  the  delivery  would  probably  happen  about  the  time  of  trial.  Abraham  v.  New- 
ton, 8  Bing.  274,  (21  Eng.  Com.  Law  Rep.  300  ;)  S.  C.  1  Moo.  &  Sc.  384 ;  S.  C.  1  Dowl. 
Pr.  Cas.  266. 

The  Supreme  Court  of  New  York  have,  however,  recently  held,  that  evidence  that  a 
woman  is  in  an  advanced  state  of  pregnancy,  so  that  it  would  not  be  safe  for  her  to 
attend  the  trial,  is  sufficient  evidence  of  sickness,  to  justify  the  reading  of  her  deposition 
taken  de  bene  esse.  Clark  v.  Dibble,  16  Wend.  601. 

See,  also,  Lingan  v.  Henderson,  1  Bland,  238. 

[c]  So,  also,  the  Court  will  order  a  witness  to  be  examined  de  bene  esse,  on  the  appli- 
cation of  the  plaintiff,  before  an  answer  put  in,  provided  the  necessity  for  taking  his 
deposition  be  satisfactorily  shown  by  affiduvit.  Fort  v.  Ragusin,  2  Johns.  Ch.  Rep.  146. 

»Eng.  Chan.  Reps,  v.  197. 
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extend  the  rule  *established.(l)  The  Court  can  make  an 
order  to  examine  a  defendant  de  bene  esse  saving  just 
exceptions,  though  they  cannot  make  such  an  order  to 
examine  a  plaintiff.(2)  A  \vitness  was  ordered  to  be 
examined  de  bene  esse  where  the  thing  examined  into,  lay 
only  in  the  knowledge  of  the  witness,  and  was  a  matter 
of  great  importance,  though  the  witness  was  not  proved 
to  he  old  or  infirm. (3)  Where  the  witnesses  were  under 
seventy  years  of  age  the  application  was  refused,  the  affi- 
davit of  the  agent  only  stating  that  he  was  informed  by 
the  witness  that  he  could  prove  the  particular  fact,  and 
that  he  believed  the  witness  was  the  only  person  who  could 
prove  it,  and  not  stating  the  ground  of  his  belief.(4)[a] 
An  order  was  made  after  verdict  upon  an  issue  to  examine 
a  witness  de  bene  esse,  above  seventy  years,  suggesting  an 
intention  of  moving  for  a  new  trial. (5)  Witnesses  having 
been  examined  de  bene  esse  with  a  view  to  a  trial  at  law, 
the  examination  of  another  witness  is  not  permitted  with- 
out strong  circumstances  ;  as,  where  a  second  ejectment 
was  brought  after  a  verdict  for  the  defendant,  the  exami- 
nation of  a  witness  produced  at  the  trial  (who  had  not 
been  examined  under  a  bill  to  perpetuate  testimony)  was 
permitted,  but  no  other  witnesses  were  allowed  to  be 
examined. (6) 

If  a  witness  is  above  seventy  years  of  age,  upon  an 
affidavit  of  that  fact,  and  of  his  evidence  being  material, 
it  is  a  petition  or  motion  as  of  course,  for  an  order  to 
examine  him  de  bene  esse.(7)  If  the  witness  reside  beyond 
twenty  miles  from  London,  the  plaintiff  is  entitled  to  a 
commission,  whether  the  witness  is  under  seventy  or  not. 
If  there  is  *only  one  witness  to  a  particular  fact,  [  *508  ] 
or  a  witness  is  in  a  dangerous  state  of  health,  it  appears 
the  order  may  be  made  as  of  course.(8)[«] 

(1)  Anon.  19  Ves.  321.  (2)  Mayor  of  Colchester  v. ,  1  P.  W.  595. 

(3)  Shirley  v.  Earl  of  Ferrers,  3  P,  W.  77.  (4)  Rowe  v. ,  13  Ves.  261. 

(5)  Anon.  6  Ves.  573.  (6)  Palmer  v.  Lord  Aylesbury,  15  Ves.  2i)9. 

(7)  Pritcliard  v.  Gee,  5  Madd.  364.     Bellamy  v.  Jones,  8  Ves.  31.     Rowe  v. ,  13 

Ves.  261.  (8)  Tomkins  v.  Harrison,  6  Madd.  315. 

[a]  An  application  for  the  examination  of  a  witness  de  bene  esse,  upon  the  ground 
that  he  is  the  sole  witness  to  a  particular  fact,  will  not  he  granted  upon  the  affidavit  of 
the  solicitor,  stating  that,  to  the  best  of  his  knowledge,  information  and  belief,  the  wit- 
ness  is  the  only  person  who  can  depose  to  the  facts.  Ilopev.  Hope,  4  Lond.  Jurist,  1124. 

Whether  the  form  of  the  order  be  for  the  general  examination  of  the  witness,  "saving- 
all  just  exceptions,"  or  whether  it  will  be  confined  to  the  particular  facts  ?  Qusere.  Ibid. 

(«]  The  question  as  to  whether  orders  for  the  examination  of  witnesses  de  bene  esse,  are 
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In  all  other  cases  a  notice  of  motion  is  served.[6]  In 
Bellamy  v.  Jones,  8  Ves.  31,  a  notice  of  motion  was 
required  to  be  given,  but  the  reason  appears  to  have  been 
because  the  witness  had  not  sworn  that  the  party  was  in 
a  dangerous  state,  but  left  the  Court  to  draw  the  inference. 
In  Frere  v.  Green,  19  Ves.  319,  it  is  laid  down  as  a  rule 
of  the  Court  that  the  examination  of  witnesses  de  bene 
csse  is  not  permitted  before  the  appearance  of  the  defen- 
dant, unless  the  defendant  having  been  served  with  a 
subpoena  is  in  contempt  for  want  of  appearance ;  but  in 
Pritchard  v.  Gee,  5  Madd.  364,  it  is  said  an  order  of 
course  may  be  obtained  before  appearance  for  examina- 
tion of  a  witness  above  seventy  years  of  age,  and  that 
notwithstanning  a  reference  of  the  bill  for  impertinence. 

grantable  ex  parte  or  should  be  upon  notice,  has  been  recently  considered  in  England, 
and  the  principle  seems  now  to  be  established,  that  in  cases  where  the  evidence  might 
be  lost  before  notice  could  be  given,  such  as  the  case  of  a  witness  being  dangerously  ill, 
or  under  government  orders  to  go  abroad,  in  which  case  he  would  have  to  leave  the 
country  when  the  packet  sailed,  the  order  may  be  ex  parte,  otherwise  not.  And  accord- 
ingly, it  was  held  in  a  late  case,  by  Lord  Langdale,  M.  R.,  that  it  is  an  order  of  course, 
to  examine  a  soldier  going  abroad  under  the  orders  of  the  government.  M'Kenna  v. 
Everitt,  2  Beav.  188;  S.  C.  3  Lond.  Jurist,  1166.  But  in  a  still  later  case,  before  the 
same  judge,  it  was  held,  that  an  order  for  the  examination  of  a  witness  de  bene  esse,  upon 
the  ground  that  he  is  the  sole  witness  to  a  particular  fact,  will  not  be  made  ex  parte  ; 
and  this,  although  the  statement  in  the  text,  and  the  practice,  as  laid  down  in  2  Dan.  Ch. 
Prac.  547,  were  referred  to  in  support  of  the  contrary  doctrine.  Hope  v.  Hope,  4  Lond. 
Jurist,  1124.  And  in  arriving  at  this  result,  Lord  Langdale  remarks  ; — "  I  find  that  in 
the  case  of  Hankin  v.  Middleditch,  2  Bro.  C.  C.  640,  Lord  Thurlow  made  an  order  ex 
parte,  upon  an  affidavit  that  the  witness  was  the  only  witness  to  a  fact  material  to  the 
cause,  though  no  age  was  sworn  to.  And  the  cases  of  Shirley  v.  Ferrers,  3  P.  W.  77  ; 
Jenkins  v.  Tucker,  and  Brydges  v.  Hatch,  in  Chan.  Jan.  19,  1798,  were  cited  to  him. 
For  several  years  past,  it  has  been  the  practice  of  the  Court  to  pass  these  orders,  as  of 
course  ;  and  so  the  practice  was  understood  by  Sir  John  Leach,  in  the  case  of  Tomkins 
v.  Harrison,  6  Madd.  315,  and  by  me  in  M'Kenna  v.  Everitt,  2  Beav.  188  ;  S.  C.  3  Lond. 
Jurist,  1166  ;  but  notwithstanding  the  practice,  the  case  of  Hankin  v.  Middleditch  is  the 
only  instance,  where  the  order  was  made  ex  parte,  to  examine  a  witness  de  bene  esse, 
on  the  ground  of  being  the  only  witness  to  the  facts.  In  Shirley  v.  Ferrers,  supra,  and 
Pearson  v.  Ward,  1  Cox,  177,  and  several  other  cases  which  have  been  cited,  the  order 
was  made  upon  notice.  No  case  has  been  found,  in  which  the  question,  whether  such 
order  should  have  been  made  upon  an  ex  parte  motion,  had  been  raised  or  argued.  The 
question  then  is,  whether  this  order  should  have  been  made  ex  parte.  It  appears  from 
all  the  cases,  with  the  exception  of  Hankin  v.  Middledilch,  that  where  this  order  has 
been  made  ex  parte,  such  case  has  come  within  that  class  of  cases,  which  require  that 
the  examination  should  be  taken  suddenly,  for  fear  of  the  loss  of  the  evidence.  I  think, 
that,  notwithstanding  the  practice  which  has  prevailed  to  the  contrary,  the  order,  in 
cases  like  the  present,  should  be  made  upon  notice." 

And  in  Kew  York,  on  the  petition  of  the  plaintiff,  verified  by  the  affidavit  of  his  soli- 
citor,  he  being  absent,  that  R.  S.  was  a  material  witness  for  him  in  the  cause,  and  that 
he  was  about  to  depart,  in  a  few  days,  for  Alabama,  and  to  reside  there  permanently,  an 
ex  parte  motion  to  examine  the  witness  de  bene  esse,  was  granted,  inasmuch  as  notice 
could  not  well  be  given,  and  it  being  unnecessary,  inasmuch  as,  by  the  then  practice  in 
New  York,  a  copy  of  the  interrogatories  must  be  previously  served  on  the  defendant. 
Rockwell  v.  Folsom,  4  Johns.  Ch.  Rep.  ]  15. 

[b]  The  place  of  residence  and  description  of  the  witnesses,  whom  it  is  sought  to  have 
examined  de  bene  esse,  must  be  given  in  the  affidavit.  O'Farrull  v.  O'Farrell,  2  Moll. 
364,  (12  Eng.  Ch.  Rep.  501.) 
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The  practice  appears  to  differ  from  the  dictum  in  Frere 
v.  Green,  inasmuch  as  immediately  a  bill  is  filed,  and 
before  an  appearance,  a  petition  of  course  supported  by 
the  affidavit  of  the  witness  being  of  the  age  of  seventy 
years  will  be  answered,  and  an  order  drawn  up  to  examine 
him  and  for  a  commission  if  necessary.[c] 

The  order  to  examine  de  bene  esse,  states  the  names  of 
the  witnesses  to  be  examined,  and  directs  the  usual  four 
days'  notice  to  be  given  to  the  defendant's  clerk  in  court 
that  he  may,  if  he  pleases,  join  in  the  commission.  If  the 
defendants  have  not  appeared,  the  order  is  drawn  up, 
61  that  notice  of  this  order  be  given  to  the  defendants  res- 
pectively, or  a  copy  thereof  left  at  their  dwelling-houses 
or  usual  places  of  abode,  with  their  servants,  agents,  or 
other  persons  residing  there,  ten  days  before  the  execu- 
tion of  the  said  commission."[J]  *The  order  [  *509  ] 
may  also  give  the  examiner  liberty  to  attend  the  witness 
at  his  residence  in  order  to  examine  him. 

If  the  defendants  appear  before  the  commission  is  made 
out,  they  are  entitled  to  join  in  the  commission  for  the 
purpose  of  cross-examination ;  but  if  the  writ  is  sealed, 
there  seems  little  benefit  likely  to  result  from  the  ten  days' 
notice  of  executing,  as  at  that  time  they  have  no  oppor- 
tunity of  joining  in  the  commission,  except  by  a  special 
application  to  the  Court. 

If  the  witnesses  reside  in  London  they  are  examined 
before  the  examiner ;  if  in  the  country,  under  a  commis- 
sion, which  is  executed  in  the  usual  manner,  and  the  depo- 
sitions in  the  first  case  are  left  with  the  examiner ;  in  the 
other,  are  returned  to  the  plaintiff's  clerk  in  court,  where 
they  remain. 

If  the  witnesses  survive,  and  are  in  the  kingdom  at  the 
time  of  the  examination  in  chief  in  the  cause,  they  are 
re-examined,  and  the  depositions  de  bene  esse  are  never 
published. [a]  On  an  affidavit  of  a  surgeon,  that  a  witness 

[c]  Dew  v.  Clarke,  1  S.  &  S.  108 ;  2  Dan.  Ch.  Prac.  545. 

[d]  2  Dan.  Chan.  Prac.  548. 

[a]  As  the  examination  of  witnesses  de  bene  esse,  is  only  a  provisional  measure,  to  guard 
against  the  loss  of  important  evidence,  before  the  cause  is  in  a  state  in  which  a  regular 
examination  can  take  place,  it  is  the  duty  of  the  party  examining,  to  take  the  earliest 
opportunity  to  examine,  in  the  ordinary  course,  and  if  he  is  guilty  of  any  laches  in  so 
doing,  the  benefit  of  the  examination  de  bene  esse  will  be  forfeited.  2  Dan.  Ch.  Prac. 
549. 

This  is,  in  analogy  to  the  practice  at  law,  by  which,  depositions  taken  de  bene  esse 
cannot  be  read  at  the  trial,  unless  it  be  made  to  appear  that  the  witness  is  beyond  the 
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who  had  been  examined  de  bene  esse  had  met  with  an  acci- 
dent, which  would  prevent  him  travelling,  an  order  was 
made  for  the  proper  officer  to  attend  at  the  trial  with  the 
original  depositions,  and  if  it  were  proved  to  the  satisfac- 
tion of  the  Court  of  law,  that  the  witness  was  unable  to 
travel  and  attend,  then  the  original  depositions  were  to  be 
tendered  to  be  read  in  the  Court  of  law.(l) 

The  Council  of  Sweden  having  refused  to  permit  a  com- 
mission to  examine  witnesses  in  chief  to  be  executed,  this 
Court  allowed  the  depositions  taken  de  bene  esse  to  be 
read.(2)  If  the  witnesses  examined  de  bene  esse  happen 
to  die  before  the  party  has  an  opportunity  of  examining 
them  in  chief,  he  applies  by  a  special  motion  (of  which 
[  *510  ]  notice  is  required)  ^supported  by  the  usual  affi- 
davit of  the  death  of  the  witness,  duly  identified,  that  the 
clerk  in  court  may  publish  and  copy  the  depositions  of 
such  witness,  which  is  done  accordingly;  and  although 
there  has  been  delay  in  the  cause  on  both  sides,  yet  if  the 

(1)  Andrews  v.  Palmer,  1  V.  &  B.  21.          (2)  Gasson  v.  Wordsworth,  1  Amb.  108. 

jurisdiction  of  the  Court,  or  dead,  or  unable  from  sickness  or  old  age  to  attend  the  trial. 
I  Chit.  Archb.  7th  ed.  245 ;  Gra.  Prac.  2d  ed.  586.  And  these  facts,  it  seems,  must  be 
shown  by  other  evidence  than  the  statement  in  the  deposition.  Proctor  v.  Lainson,  7 
Car.  &  P.  629,  (32  Eng.  Com.  Law  Rep.  663.) 

As  to  what  shall  be  considered  sufficient  proof  of  the  absence  of  the  witness,  it  has 
been  held,  that  though  his  deposition  could  not  be  read  whilst  he  actually  remained  in 
England,  Anonymous,  2  Salk.  601,  yet  that  it  might  be  read,  when  he  had  actually  sail- 
ed on  his  voyage,  although  the  vessel,  in  which  he  had  sailed,  was  driven  back  into  port, 
by  contrary  winds.  Fansick  v.  Agar,  6  Esp.  92  ;  Ward  v.  Wells,  1  Taunt.  461.  But 
the  deposition  of  a  witness,  who  had  been  examined  on  interrogatories,  before  a  judge  at 
chambers,  was  rejected,  for  want  of  sufficient  proof  of  his  being  out  of  the  country, 
where  it  was  sworn  that  he  was  a  seafaring  man,  belonging  to  a  vessel  lying  in  the 
Thames,  but  of  what  nature  the  vessel  was,  or  whither  she  was  bound,  it  did  not  at  all 
appear.  Falconer  v.  Hanson,  1  Campb.  171.  And  in  all  cases,  where  a  deposition,  taken 
de  bene  esse,  is  offered  in  evidence,  the  party  offering  it  must  prove,  that  he  has  used  due 
diligence  to  procure  the  attendance  of  the  witness,  and  particularly,  that  he  has  made 
inquiries  at  the  last  place  of  abode  of  the  witness,  in  order  to  have  him  served  with  a 
subpoena.  Pettibone  v.  Derringer,  1  Wash.  C.  C.  Rep.  219.  And  in  a  late  case  in  New 
York,  evidence  preliminary  to  the  introduction  of  a  deposition  taken  de  bene  esse,  that 
the  party  offering  it  believed  that  the  witness  was  absent  from  the  state ; — that  the  wit- 
ness told  the  party,  at  the  time  of  his  examination,  that  he  expected  to  leave  the  state ; — 
that  previous  to  his  examination,  the  party  was  in  the  habit  of  seeing  him,  but  since  had 
not  seen  him  ; — was  held  to  be  sufficient ;  it  appearing  that  the  witness  was  a  journey- 
man carpenter,  without  a  fixed  habitation,  and  in  pursuit  of  employment.  Guyon  v. 
Lewis,  7  Wend.  26. 

This  preliminary  proof  must  be  furnished  on  a  motion  to  publish  the  depositions  taken 
de  bene  esse.  The  ordinary  course  of  the  Court  is,  not  to  allow  their  publication,  unless 
the  witness  dies  before  issue  is  joined  in  the  cause,  so  that  there  has  been  no  opportunity 
to  examine  him  in  the  ordinary  course,  or  unless  he  is  at  a  great  distance,  so  that  it  is 
impossible  to  have  him  examined  again.  In  such  cases,  an  order  for  the  publication 
may  be  obtained,  on  motion  of  course,  supported  by  a  proper  affidavit.  2  Dan.  Ch.  Prac. 
500.  This  preliminary  proof,  it  would  seem,  may  be  made  by  a  party  to,  or  one  interest- 
ed in,  the  suit.  Jackson  v.  Kent,  7  Cowen,  59. 
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witness  die  before  an  opportunity  of  examining  him  in 
chief  occurs,  his  depositions  de  bene  esse  may  be  published, 
saving  just  exceptions.(l) 

The  Court  will  not  order  the  depositions  de  bene  esse  to 
be  published,  in  order  to  compare  them  with  the  deposi- 
tions in  the  same  cause  taken  on  an  examination  in 
chief.(2)  It  is  too  late  at  the  hearing  of  a  cause  to  object 
to  the  depositions  taken  de  bene  esse ;  the  application 
should  be  to  discharge  the  order  for  publication.(3)[a] 

(1)  Anon.  2  Ves.  496.  (2)  Cann  v.  Cann,  1  P.  W.5G6. 

(3)  Dean  and  Chapter  of  Ely  v.  Warren,  2  Atk.  189. 

[a]  See,  fully,  on  the  subject  of  this  chapter,  2  Dan.  Ch.  Prac.  540—554. 
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CHAPTER  X. 

ABATEMENT  OF  A  SUIT  AND  BILL  OF  REVIVOR. 

In  what  manner  suits  abate,  511.  Partial  abatement,  512.  Abatement  by  death  of 
plaintiff  or  defendant,  512.  By  marriage,  513.  By  bankruptcy  or  insolvency,  514. 
Effect  of  abatement,  514.  Abatement  occasioned  by  death  of  defendant,  51 6.  Effect 
of  bankruptcy,  516.  Of  marriage,  516.  Who  is  entitled  to  revive,  517.  Revivor  for 
costs,  518.  Bill  of  revivor,  519.  Order  to  revive,  520.  Proceedings  after  abatement, 
523.  To  prevent  suit  being  revived,  524.  Effect  of  abatement,  524.  Supplemental  bill, 
525.  Object  of,  526.  How  prepared  and  framed  and  parties  to,  527.  Proceedings  upon, 
528.  Supplemental  bill,  to  what  extent  dispensed  with  by  the  effect  of  the  new 
orders,  528. 

A  SUIT  in  equity  abates  or  becomes  defective  by  the 
death  of  any  of  the  parties  materially  interested ;  by 
change  or  transfer  of  interest ;  or  by  operation  of  law. 
This  abatement  or  defect  in  the  suit  sometimes  affect  all 
parties,  in  other  cases  it  is  only  partial.[a]  Thus,  the  death 
of  a  plaintiff  abates  the  suit  altogether,  while  the  death  of 
one  of  many  defendants  only  abates  the  suit  so  far  as  the 
interest  of  that  defendant  is  concerned. [6] 

If  any  of  the  parties  plaintiffs  or  defendants,  die,  who 

[a]  An  abatement  of  a  suit  in  equity,  (as  contradistinguished  from  a  court  of  law, 
where  it  is  an  entire  overthrow  of  the  suit,  so  that  it  is  quashed  and  ended,  3  Bl.  Com. 
168,)  signifies  only  a  present  suspension  of  all  proceedings  in  the  suit,  from  the  want  of 
proper  parties,  capable  of  proceeding  therein.  It  is  not  very  accurately  staled  in  the 
books,  in  what  cases  a  suit  becomes  defective,  without  being  absolutely  abated,  and  in 
what  cases  it  abates,  as  well  as  becomes  defective.  But,  upon  the  whole,  it  may  be  col- 
lected, that  if,  by  any  means,  any  interest  of  a  party  to  the  suit  in  the  matter  in  litiga- 
tion becomes  vested  in  another,  the  proceedings  are  rendered  defective,  in  proportion 
as  that  interest  affects  the  suit;  so  that,  although  the  parties  to  the  suit  may  remain  as 
before,  yet  the  end  of  the  suit  cannot  be  obtained.  And  if  such  a  change  of  interest  is 
occasioned  by,  or  is  the  consequence  of,  the  death  of  a  parly,  whose  interest  is  not 
determined  by  his  death,  or  by  the  marriage  of  a  feme  plaintiff,  the  proceedings  become 
likewise  abated,  or  discontinued,  either  in  whole  or  in  part.  For,  as  far  as  the  interest 
of  a  party  dying  extends,  there  is  no  longer  any  person  before  the  Court,  by  whom  or 
against  whom  the  suit  can  be  prosecuted ;  a  married  woman  is  incapable,  by  herself,  of 
prosecuting  a  suit.  There  is,  also,  the  same  want  of  accuracy  in  the  books,  in  ascertain- 
ing the  manner,  in  which  the  benefit  of  a  suit  may  be  obtained,  after  it  has  become 
defective,  or  abated,  by  an  event  subsequent  to  its  institution,  as  there  is  in  the  distinc- 
tion between  the  cases,  where  a  suit  becomes  defective  merely,  and  where  it  likewise 
abates.  It  seems,  however,  clear,  that  if  any  property  or  right  in  litigation,  vested  in  a 
plaintiff,  is  transmitted  to  another,  the  person  to  whom  it  is  transmitted  is  entitled  to 
supply  the  defects  of  the  suit,  if  it  has  become  defective  merely,  and  to  continue  it,  or  at 
least  to  have  the  benefit  of  it,  if  it  is  abated.  It  seems  also,  clear,  that  if  any  property  or 
right,  before  vested  in  a  defendant,  becomes  transmitted  to  another  person,  the  plaintiff 
is  entitled  to  render  the  suit  perfect,  if  it  has  become  defective,  or  to  continue  it,  if  it  has 
abated,  against  the  person  to  whom  that  property  or  right  is  transmitted.  Story's  Eq. 
PI.  289.  266,  267. 

[b]  Story's  Eq.PJ.  289,  290, 
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are  so  far  material  parties,  and  so  concerned  in  interest, 
as  to  make  it  necessary  to  have  their  representatives 
before  the  *Court,  before  there  can  be  a  final  [  *512  ] 
determination  of  the  cause,  the  suit  abates.(l) 

The  death  of  the  plaintiff  abates  the  suit  as  against  all 
parties.[a]  If,  however,  the  interest  of  the  plaintiff  who 
dies  determines  or  survives  to  a  co-plaintiff  it  is  no  abate- 
ment.^] Thus,  the  death  of  a  plaintiff  after  a  decree  in 
an  interpleader  suit  is  no  abaternent,(2)[c]  nor  is  the  death 
of  a  husband  suing  jointly  with  his  wife,(3)  in  right  of  his 
wife,[c?]  although  the  wife  may  drop  the  suit  if  she  pleases. 
Neither  is  the  suit  abated  by  the  death  of  one  of  two  or 
more  plaintiff  creditors  suing  in  behalf  of  the  creditors  in 
general,  nor  by  the  death  of  one  of  two  relators(4)  or  joint- 
tenants,  [e] 

If,  however,  costs  have  been  reserved  under  a  decree, 
the  defendants  have  a  right  to  a  continued  representation 
of  all  the  original  plaintiffs  as  a  security  for  costs,  although 
they  are  not  necessary  parties.(5)  The  death  of  one  of 
two  plaintiffs,  tenants  in  common,  abates  the  suit.(6) 

(1)  Eq.  Ca.  Ab.  1.  (2)  Mitf.  PI.  57. 

(3)  Where  husband  and  wife  file  a  bill  in  right  of  the  wife,  and  a  plea  is  overruled 

with  costs,  the  wife  by  survivorship  shall  have  the  costs,  Coppin  v. ,  2  P.  W.  495, 

on  the  principle  that  the  suit  was  not  abated. 

(4)  Mitf.  PI.  91.  (5)  Blackburn  v.  Jepson,  3  Swanst.  138. 
(6)  Fallowes  v.  Williamson,  11  Ves.  30G. 

[a]  Douglass  v.  Sherman,  2  Paige,  360.  If  the  whole  ground  of  the  suit  has  been 
removed  by  the  death  of  the  complainant,  the  Court  will  not  hear  an  argument,  merely 
to  determine  the  question  of  costs.  Johnson  v.  Thomas,  2  Paige,  377. 

[h]  On  the  death  of  a  party  to  a  suit  in  Chancery,  if  the  cause  survives  to  or  against 
some  other  of  the  parties,  so  that  a  perfect  decree,  as  to  every  part  of  the  subject  of  liti- 
gation, can  be  made  between  the  surviving  parties,  the  suit  does  not  abate  as  to  the 
survivors  ;  and,  on  motion  of  either  party,  the  Court  will  order  the  suit  to  proceed 
betweqn  such  survivors.  Where  the  cause  of  action  against  a  deceased  party  does  not 
survive,  but  some  third  person  becomes  vested  with  his  interest,  or  subject  to  his  liabili- 
ties, the  complainant  may  elect  to  proceed  without  reviving  the  suit  against  the  repre- 
sentatives of  a  deceased  party,  provided  a  perfect  decree  can  be  made  between  the  sur- 
vivors, without  bringing  such  representatives  before  the  Court.  Leggett  v.  Dubois,  2 
Paige,  211. 

[c]  Where  a  bill  in  equity  is  merely  ancillary  to  a  suit  at  law,  if  the  latter  abates, 
the  former  does  also.    Robertson  v.  Bingley,  1  McCord's  Ch.  Rep.  347. 

[d]  But  a  suit  brought  by  husband  and  wife,  to  recover  a  demand  in  right  of  the 
wife,  abates  by  her  death.     Archer  v.  Colley,  4  Hen.  &  Munf.  410. 

In  a  bill  for  dower,  if  the  husband  died  seised,  the  death  of  the  dowress,  pending  a 
suit  for  her  dower,  will  not  deprive  her  personal  representatives  of  the  arrears  due  at 
the  time  of  her  death;  but  they  may  revive  the  suit,  for  the  purpose  of  obtaining  such 
arrears  of  dower.  But  where  the  husband  did  not  die  seised  of  the  premises,  if  a  suit  in 
Chancery  abates  by  the  death  of  the  complainant,  before  her  right  to  the  dower  is  estab- 
lished, the  personal  representatives  are  not  entitled  to  any  arrears  of  dower,  and  there- 
fore cannot  revive.  Johnson  v.  Thomas,  2  Paige,  377. 

[e]  1  Hoff.  Ch.  Prac.  368, 

VOL.  i.  41 
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The  death  of  a  defendant  abates  the  suit  only  so  far  as 
his  interest  is  concerned^/"]  and  although  the  plaintiff 
cannot  bring  his  cause  to  a  hearing  unless  all  parties  inter- 
ested are  before  the  Court,  yet  he  may  generally  proceed 
against  co-defendants  pending  an  abatement  by  the  death 
of  a  defendant ;  likewise  one  defendant  is  not  stayed  in  his 
proceedings  against  the  plaintiff  by  the  death  of  another 
defendant.  If  the  interest  of  a  defendant  dying  determines 
or  survives  to  another  defendant,  and  he  is  not  an  account- 
ing party,  his  death  is  no  abatement  of  the  suit.  Thus, 
[  *513  ]  the  *death  of  one  of  two  executors  or  trustees, 
(if  not  an  accounting  party)  is  no  abatement ;  so  if  a  bill 
be  exhibited  for  a  legacy  against  husband  and  wife,  who 
is  executor  of  the  testator,  and  pending  the  suit,  the  hus- 
band dies,  it  is  no  abatement.(l)  So  if  a  man  marries  an 
administratrix,  and  the  plaintiff  obtains  a  decree  against 
him  and  his  wife,  and  the  wife  dies,  the  plaintiff  may  pro- 
ceed against  the  husband  without  reviving  against  the 
administrator  of  the  wife,  but  the  husband  is  not  bound  to 
answer  further  than  to  the  extent  of  the  estate  he  had  with 
his  wife.(2)[«] 

After  a  decree  in  a  suit  in  which  a  lunatic  and  his  com- 
mittee were  defendants,  the  committee  died  and  a  new  one 
was  appointed,  it  was  held  not  to  be  an  abatement  of  the 
suit,  but  an  order  was  made  upon  motion  that  the  new 
committee  should  be  named  as  such,  in  all  future  proceed- 
ings in  the  cause.(3) 

In  a  suit  by  an  impropriate  rector  for  tithes,  where  the 
defence  is,  that  the  tithe  in  question  is  vicarial,  and  the 
vicar,  who  is  a  defendant,  dies  during  the  suit,  it  is  not 
necessary  to  make  the  new  vicar  a  party  if  the  plaintiff 
will  waive  the  account  subsequent  to  his  induction.(4) 

(1)  1  Eq.Ca.  Ab.  1.  (2)  1  Eq.  Ca.  Ab.  3. 

(3)  Lyon  v.  Mercer,'  1  S.  &  Sv  356.  (4)  Daws  v.  Benn,*  Jac.  95. 

[/]  When  one  is  made  a  defendant,  and  dies  after  having  answered,  and  denied  his 
interest  in  the  matter,  and  his  death  being  suggested,  without  steps  taken  to  revive 
against  him,  the  cause  will  abate  as  to  him,  without  injury  to  the  other  parties  con- 
cerned.  Breedlove  v.  Stump,  3  Yerg.  257. 

[a]  A  husband  and  wife,  being  defendants  to  a  bill  praying  accounts  against  the  wife, 
who  was  the  personal  representative  of  the  plaintiff's  debtor,  on  the  death  of  the  wife, 
the  husband  is  entitled,  the  plaintiff  refusing  to  revive,  to  set  the  cause  down,  to  have  the 
bill  dismissed  with  costs  as  to  him.  For  that  purpose,  the  suit  is  abated*  Hogan  v. 
Morgan,  2  Moll.  41 7,  ( 12  Eng.  Ch,  Rep.  533.) 

»Eng.  Chan.  Repr.  i.  182k  lEng.  Chan.  Reps.  iv.  300. 
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A  suit  by  a  corporation  does  not  become  defective  on 
the  death  of  some  of  the  members,  but  it  is  otherwise  if 
the  suit  is  instituted  by  the  members  in  their  individual 
character.(l) 

A  suit  abates  by  the  marriage  of  a  female  plaintiff,(2)[6] 
but  it  does  not  abate  by  the  marriage  of  a  female  defend- 
ant, in  which  event  it  is  only  necessary  to  name  the  hus- 
band,  as  well  as    the  wife   in   the  subsequent  proceed- 
ings.^)    If  two  joint  tenants  exhibit  their  bill,  and  one 
releases,  this  will  not  abate  the  suit  as  to  the  other.(4) 
If  any  of  the  parties  *die  after  a  perpetual  injunc-  [  *514  ] 
tion  has  been  awarded,  it  is  unnecessary  to  file  a  bill  of 
revivor  for  the  purpose  of  sustaining  the  injunction. (5)[a] 
The  bankruptcy  or  insolvency  of  either  a  plaintiff  or  a 
defendant,  although  not  an  abatement  of  the  suit,  renders 
the  same  so  far  defective,  that  in  the  case  of  a  plaintiff  no 
progress  towards  a  hearing  can  be  made  in  it,  without 
bringing  his  assignees  before  the  Court,  and  in  the  case 
of  a  defendant  the  bankruptcy  or  insolvency,  suspends  all 
proceedings  so  far  as  the  bankrupt  defendant  is  concerned, 
until  his  assignees  are  brought  before  the  Court.  A  defend- 
ant after  putting  in  his  answer  became  a  bankrupt.     The 
plaintiff,  before  the  assignees  were  brought   before  the 
Court,  obtained  an  order  to  refer  the  answer  for  scandal 
and  impertinence.     The  Court  held  that  the  order  was 
regularly  obtained,(6)  but  it  may  be  collected  from  the 
judgment  that  the  plaintiff  could  not  have  proceeded  with 
the  order  without  bringing  the  assignees  before  the  Court. 

(1)  Blackburn  v.  Jepson,  3  Swanst.  138. 

(2)  1  Eq.  Ca.  Ab.  1.  (3)  2  Eq.Ca.  Ab.  1. 

(4)  2  Eq.  Ca.  Ab.  4.  (5)  Askew  v.  Townsend,  Dick.  471. 

(6)  Booth  v.  Smith,*  5  Sim.  639. 

[b]  And  afbill  of  revivor  is,  in  such  case,  necessary,  whether  she  be  a  sole,  (Durbaine  v. 
Knight,  1  Vern.  318,)  or  joint  plaintiff.  Hampden  v.  Brewer,  1  Ch.  Ca.  77. 

[a]  And  an  ordinary  injunction  is  not  dissolved,  neither  does  it  become  inoperative, 
by  the  abatement  of  the  suit  in  which  it  was  issued.  Hawley  v.  Bennett,  4  Paige,  163. 
In  such  case,  the  party  against  whom  it  issued,  or  his  representatives,  may  have  an  order 
requiring  the  complainant  or  his  representatives  to  revive  the  suit,  within  a  limited 
time,  or  that  the  injunction  be  dissolved.  Ibid. ;  Carter  v.  Washington,  1  Hen.  &>  Munf. 
203 ;  Leggett  v.  Dubois,  2  Paige,  261  ;  White  v.  Fitzhugh,  1  Hen.  &  Munf.  1  ;  Kenner 
v.  Hard,  1  Hen.  &  Munf.  204. 

•Eng.  Chan.  Reps.  vii.  565. 
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THE  CONSEQUENCE  OF  AN  ABATEMENT  OF  THE  SUIT,  AND  IN 
WHAT  MANNER  THE  SAME  MAY  BE  REVIVED. 

If  a  suit  abates  before  decree  by  the  death  of  a  sole 
plaintiff,  it  is  in  the  discretion  of  the  legal  personal  repre- 
sentative of  such  plaintiff,  either  to  revive  the  suit  or  not, 
as  he  may  be  advised,  and  if  he  deems  it  prudent  not  to 
revive  it,  the  defendant  has  no  means  of  compelling  him, 
or  of  proceeding  with  the  cause,[6]  but  the  defendant  is 
entitled,  even  before  he  has  answered,  to  an  order  upon 
notice,  that  the  representative  of  the  sole  plaintiff  may 
revive  within  a  given  time,  or  that  the  bill  may  be  dis- 
missed without  costs. 

[*515]  *If  a  suit  abates  before  decree  by  the  death 
of  one  of  two  or  more  plaintiffs,  although  the  defendant 
has  no  power  to  file  a  bill  of  revivor,  he  is  at  liberty 
to  move  that  the  surviving  plaintiffs  may  revive  within  a 
limited  time,  or  that  the  bill  may  be  dismissed  with 
costs. f  1) 

If  after  a  decree,  the  suit  abates  by  the  death  of  a  sole 
plaintiff,  or  by  the  death  of  one  of  two  or  more  plaintiffs, 
any  of  the  defendants  are  at  liberty  to  file  a  bill  of  revivor 
for  the  purpose  of  reviving  the  suit.  If  after  a  decree  for 
an  account  the  suit  has  become  abated,  a  defendant  who 
is  interested  in  the  account,  may  file  a  bill  to  revive  the 
suit  and  prosecute  the  decree,  although  he  could  not  have 
filed  the  original  bill.(2)[a] 

Upon  the  death  of  a  husband  plaintiff,  who  is  a  party 
in  right  of  his  wife,  she  may  proceed  without  revivor ; 
but  if  she  pleases  she  may  drop  the  suit  without  costs.(3) 

If  a  plaintiff  in  a  creditor's  suit  dies  before  decree, 
it  is  in  the  discretion  of  his  personal  representative  either 
to  drop  the  suit  or  to  continue  the  same  by  filing  a  bill  of 

(1)  See  Adarnson  v.  Hall,  T.  &  R.  259,  overruling  same  case  in  1  S.  &  S.  249.a 

(2)  Devaynes  v.  Morris,  1  M.  &  C.  213.  (3)  Mitf.  PI.  7. ' 

[6]  Canham  v.  Vincent,  8  Sim.  277,  (11  Eng.  Ch.  Rep.  436;)  S.  C.2  Lond.  Jurist,  563. 
See,  Burnell  v.  Duke  of  Wellington,  6  Sim.  461,  (9  Eng.  Ch.  Rep.  359  ;)  Adamson  v. 
Hall,T.  &  R.  258,  (11  Eng.  Ch.  Rep.  143  ;)  Wheeler  v.  Malins,  4  Madd.  171  ;  Porter 
v.  Cox,  5  Madd.  80;  Bishop  of  Winchester  v,  Paine,  11  Ves.  200. 

[a]  Where  the  decree  or  order  in  the  original  suit  contains  a  specific  direction,  as 
that  the  defendant  shall  pay  a  certain  amount  of  money,  that  direction  cannot  be  car- 
ried  into  execution  in  the  revived  suit,  by  the  mere  order  to  revive ;  but  a  decree  must 
be  made  in  the  revived  suit,  for  that  purpose.  Harries  v.  Johnson,  3  You.  &  Coll.  583. 

"Eng.  Chan.  Reps.  i.  125. 
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revivor,  but  if  the  plaintiff  creditor  dies  after  decree,  either 
a  defendant  may  revive,  or  any  creditor  who  has  proved 
his  debt  may  obtain  an  order  on  notice,  that  the  repre- 
sentative of  the  deceased  creditor  may  revive  within  a 
limited  time,  or  in  default  that  the  party  moving,  may  be 
at  liberty  to  file  a  supplemental  bill.(l) 

The  death  of  one  relator,  where  there  is  more  than  one, 
does  not  affect  the  proceedings,  but  if  all  the  relators  die, 
though  it  is  no  abatement,  yet  before  any  proceedings  can 
be  taken,  an  order  of  Court  must  be  obtained  for  a  new 
relator  to  be  inserted.(2) 

*  Although  the  death  of  a  defendant  only  [  *516  ] 
operates  as  a  partial  abatement  of  a  suit,  and  although  it 
prevents  the  plaintiff  taking  any  proceedings  affecting  the 
interests  of  such  deceased  defendant  until  he  has  brought 
his  representative  before  the  Court,  it  does  not  prevent 
a  co-defendant  proceeding,  or  in  the  event  of  the  plaintiff 
delaying  the  suit,  moving  to  dismiss  the  cause  for  want 
of  prosecution.(3)[a] 

If  a  sole  plaintiff  becomes  either  a  bankrupt  or  takes 
the  benefit  of  the  insolvent  act,  although  the  suit  is  ren- 
dered defective  to  the  extent  of  preventing  the  plaintiff 
proceeding  until  his  assignees  are  brought  before  the 
Court ;  yet  if  this  is  not  done,  any  defendant,  even  before 
decree,  is  entitled  to  move  that  the  assignees  may  file  a 
supplemental  bill  within  a  given  time,  or  that  the  suit  may 
stand  dismissed  without  costs.(4)  If,  however,  the  bank- 
rupt or  insolvent  plaintiff  is  a  co-plaintiff  with  another 
or  others,  and  the  solvent  plaintiff  neglect  to  prosecute 
the  cause,  any  defendant  may  move  to  dismiss  the  bill 
for  want  of  prosecution  with  costs,  in  the  usual  way. (5) 
If  a  defendant  becomes  a  bankrupt  or  insolvent,  the 
plaintiff  brings  his  assignees  before  the  Court  by  supple- 
mental bill,  and  if  he  neglects  to  do  so,  and  to  prosecute 

(1)  See  Dixon  v.  Wyalt,  4  Madd.  392.     Burney  v.  Morgan,*  1  S.  &  S.  358. 

(2)  Mitf.  PI.  91.  (3)  See  Davies  v.  Da  vies,  9  Ves.  461. 

(4)  Sharp  v.  Hullett,>>  2  S.  &  S.  496.  Porter  v.  Cox,  5  Madd.  80.  Wheeler  v.  Malins, 
4  Madd.  171.    Randall  v.  Mum  ford,  18  Ves.  427. 

(5)  Caddick  v.  Mason,"  1  Sim.  501. 

[a]  Where  a  person  named  as  a  defendant  dies,  before  appearance,  an  original  bill, 
and  not  a  bill  of  revivor,  ought  to  be  filed  against  his  personal  representatives.  Crow- 
foot v.  Mandcr,  9  Sim.  396. 

•Eng.  Chan.  Reps.  i.  183,  »ib.  i.  558.  elb.  ii.  252. 
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the  suit,  the  bankrupt  or  insolvent  defendant  may  move  to 
dismiss  the  suit  for  want  of  prosecution  with  costs.(l) 

If  a  female  plaintiff  marries,  a  bill  of  revivor  is^  filed 
for  the  purpose  of  bringing  her  husband  before  the  Court, 
and  if  a  settlement  has  been  executed,  a  supplemental  bill 
is  generally  necessary  against  the  trustees  thereof.  If  the 
female  plaintiff  is  the  sole  plaintiff,  and  she  marries  before 
decree,  her  husband  is  not  obliged  to  revive  the  suit ;  but 
if  she  marries  after  a  decree,  a  defendant  may  revive  in 
[  *517  ]  ^default  of  the  husband  doing  so.  If  a  female 
defendant  marries  it  is  no  abatement,  and  it  is  only 
necessary  that  the  name  of  the  husband  should  be  used  in 
addition  to  that  of  the  wife  in  the  subsequent  proceed- 
ings.^] 

An  infant  coming  of  age  is  no  abatement  of  a  suit,[6] 
although  he  is  not  bound  to  adopt  the  suit  instituted  by 
his  next  friend,  but  may  dismiss  the  same  upon  payment 
of  the  costs  of  the  defendant. 

Having  considered  the  consequences  of  an  abatement, 
and  of  the  person  entitled  to  revive  neglecting  so  to  do,  I 
proceed  to  consider  what  interest  confers  a  right  to  revive. 
To  entitle  a  person  to  revive  a  suit,  there  must  be  some 
privity  between  him  and  the  deceased  party.  Thus,  a  suit 
may  be  revived  by  the  legal  personal  representatives  of  a 
party,[c]  or  by  his  assignees,  or  by  an  heir  at  law.  But 

(1)  Monteith  v.  Taylor,  9  Ves.  615.  (2)  2  Eq.  Ca.  Ab.  1. 

\a]  Campbell  v.  Bowne,  5  Paige,  34. 

[h]  Nor  does  it  render  a  supplemental  bill  necessary,  unless  his  interestin  the  subject- 
matter  of  the  suit  is  changed  by  that  event.  Ibid. 

[c]  Where  the  representative  of  a  deceased  defendant  has  an  interest  in  the  prosecu- 
tion of  the  suit,  he  may  revive  ;  otherwise,  he  cannot.  Thompson  v.  Hill,  5  Yerg.  418. 

In  a  suit  by  husband  and  wife,  for  the  recovery  of  personal  property,  in  her  right,  if 
the  husband  dies,  the  right  survives  to  her ;  and  on  her  death,  the  suit  should  not  be 
revived  in  the  name  of  his  administrator.  Vaughan  v.  Wilson,  4  Hen.  &  Munf.  452. 

The  executrix  of  the  mortgagor  or  of  his  grantee,  having  no  interest  in  the  premises, 
is  not  entitled  to  redeem ;  and  cannot  revive  a  suit  for  that  purpose,  commenced  by  a 
testator  in  his  lifetime.  Douglass  v.  Sherman,  2  Paige,  358. 

Where  an  executor  applies  to  revive  a  suit,  he  must  show  that  he  has  taken  probate 
of  the  will  of  the  testator.  Ibid. 

Upon  the  abatement  of  a  suit,  by  the  death  of  one  of  several  complainants,  it  is  at  the 
election  of  one  of  the  surviving  complainants,  whether  they  will  revive  the  suit.  The 
Court  will  limit  a  time  within  which  they  shall  make  that  election  ;  and  if  they  do  not 
revive  within  the  time  limited,  the  Court  will  order  that  they  be  precluded  from  any 
further  prosecution  of  the  suit.  Pell  v.  Coon,  1  Hopk.  450. 

A  bill  in  the  nature  of  an  original,  as  well  as  of  a  cross  bill,  may  be  revived  by  the 
representatives  of  a  deceased  complainant.  Woolsey  v.  Livingston,  5  Johns.  Ch.  Rep.  267. 

Where  a  bill  in  equity,  to  redeem  mortgaged  premises,  is  abated  by  the  death  of  the 
complainant,  his  heirs  may  renew  the  suit  by  a  bill  of  revivor.  Putnam  v.  Putnam,  4 
Pick.  139. 
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a  devisee  cannot  bring  a  bill  of  revivor  for  want  of  privity 
admitted,  but  it  appears  he  may  file  a  bill  in  the  nature  of 
a  bill  of  revivor.(l)[ef]  It  is  said,  if  an  administrator 
obtains  a  decree,  but  dies  before  enrolment,  the  adminis- 
trator de  bonis  non  may  revive  this  decree  within  the  equity 
of  the  statute  of  30  Car.  2,  c.  6,  by  which  it  is  enacted, 
that  an  administrator  de  bonis  non  may  sue  out  a  scire 
facias,  and  take  execution  upon  a  judgment  had  in  the 
name  of  an  executor  or  administrator,(2)  but  in  a  note  to 
Mr.  Raithby's  edition  of  Vernon,  it  appears  from  the  Regis- 
trar's book  that  a  demurrer  to  such  a  bill  was  allowed.  If 
a  creditor  dies,  another  creditor  may  obtain  an  order  to 
file  a  supplemental  bill,  if  the  representatives  of  a  deceased 
plaintiff  do  not  revive  within  a  limited  time.(3) 

An  executor  reviving  a  decree  must  show  he  has  proved 
the  will  ;[e]  and  there  being  bona  notabilia  in  divers  dio- 
ceses, *if  he  shows  proof  of  the  will  in  a  Spiritual  [  *518  ] 
Court  of  one  of  the  Ordinaries,  this  is  not  good,  but  in 
such  case  the  proof  must  be  in  the  Court  of  the  Arch- 
bishop.(4) 

(1)  1  Eq.  Ca.  Ab.  2.  (2)  Owen  v.  Curzon,  2  Vern.  236.     1  Eq.  Ca.  Ab.  3. 

(3)  Dixon  v.  Wyatt,  4  Madd.  392.  (4)  Comber's  Case,  1  P.  W.  766. 

A  suit  for  money  must  be  revived  in  the  name  of  the  executor  or  administrator,  and 
not  in  the  name  of  the  heir.  Meek's  Heirs  v.  Ealy's  Heirs,  2  J.  J.  Marsh.  331. 

If  the  suit  abates,  after  a  decree  affecting  both  real  and  personal  property,  it  may  be 
revived  by  the  heirs  or  personal  representatives,  or  by  either.  O wing's  case,  1  Bland, 
409. 

Where  a  complainant  files  a  bill  to  set  aside  a  conveyance  made  by  him,  on  the 
ground  of  fraud  in  obtaining  it,  if  the  suit  abates  by  the  death  of  the  complainant,  and 
the  wife  of  the  defendant  is  one  of  the  heirs  at  law,  the  other  heirs  may  file  a  bill  of 
revivor  against  the  wife  and  her  husband,  without  alleging  therein  that  she  refused  to 
join  with  the  other  heirs,  in  a  bill  of  revivor  against  the  husband.  Randolph  v.  Dicker- 
son,  5  Paige,  517. 

A  suit,  abated  by  the  death  of  a  party,  ought  to  be  revived  for  or  against  the  represen- 
tatives, by  name,  and  not  by  the  general  character  of  representatives.  Turpin  v.  Thomas's 
Representatives,  2  Hen.  &  Munf.  139,  note  1. 

In  a  suit  for  the  rescission  of  a  contract  for  lands,  if  the  complainant  dies,  it  should  be 
revived  in  the  name  of  the  heirs,  and  not  of  the  executors.  If  the  defendant  dies,  it  is 
error  to  take  a  decree  against  his  heirs,  till  they  are  served  with  process,  or  have  answer. 
ed.  Kincart's  Heirs  v.  Sanders's  Ex'rs,  2  A.  K.  Marsh.  26.  See  Hallett  v.  Hallelt,  2 
Paige,  16;  Bradford  v.  Felder,  2  M'Cord's  Ch.  Rep.  169;  Kellar's  Ex'rs  v.  Beelor,  5 
Monroe,  574  ;  Wilkinson  v.  Perrin,  7  Monroe,  217;  Smith  v.  Manning,  9  Mass.  422  ; 
Grant  v.  Duane,  9  Johns.  612 ;  Champenois  v.  Champenois,  in  Chan.  N.  Y.  1828,  cited, 
4  Paige,  51 ;  Coons  v.  Nail's  Heirs,  4  Litt.  264;  Jackson  v.  Freyer,  4  Paige,  51. 

[d]  Slack  v.  Wolcott,  3  Mason,  508. 

Where,  by  the  event  which  abates  the  suit,  the  interest  of  a  party  is  transmitted  by 
devise  or  otherwise,  so  that  the  title  to  the  property,  as  well  as  the  person,  entitled  thereto, 
may  be  a  subject  of  litigation,  in  the  suit,  an  original  bill,  in  the  nature  of  a  bill  of 
revivor  and  supplement,  is  necosnry.  Douglass  v.  Sherman,  2  Paige,  358. 

A  suit  in  chancery,  on  an  adverse  land  claim,  cannot  be  revived,  in  the  name  of  a 
devisee.  His  remedy  is  by  an  original  bill.  Russell's  Heirs  v.  Craig,  3  Bibb,  377. 

[e]  Douglass  v.  Slierman,  2  Paige,  358. 
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Although  a  person  may  have  a  general  right  to  revive, 
that  right  may  be  controlled  by  the  state  of  the  proceed- 
ings in  the  suit.  Thus  it  has  been  shown  that  a  defendant 
before  decree  cannot  file  a  bill  of  revivor ;[«]  neither  can 
either  party  file  a  bill  of  revivor  for  costs  only,  which  are 
payable  personally,  and  which  are  not  taxed.  On  demurrer 
to  a  bill  of  revivor,  it  was  held  that  if  a  plaintiff  dies  before 
the  costs  of  a  bill  dismissed  are  taxed,  a  bill  of  revivor  by 
the  representative  of  the  defendant  for  costs  cannot  be 
sustained,(l)[Z>]  and  the  rule  has  been  carried  to  this  extent, 
that  if  a  bill  of  discovery  abates  by  the  marriage  of  a 
female  plaintiff  even  after  answer,  the  defendant  cannot 
have  his  costs.(2) 

The  general  rule  that  there  can  be  no  revivor  for  costs 
only,  admits  of  the  following  exceptions  : — where  the  costs 
are  taxed  before  the  abatement ;  where  the  costs  are  not 
payable  personally,  but  out  of  a  particular  fund,(3)  or 
where,  in  addition  to  the  costs,  a  duty  is  decreed,(4)  which 
yet  remains  to  be  executed. (5) 

If  costs  are  taxed  they  become  a  certain  duty  decreed, 
and  though  the  party  dies,  a  bill  of  revivor  will  hold  for 
the  costs.(6)  The  general  rule  that  there  can  be  no 
revivor  for  uncertain  and  unliquidated  costs,  is  upon  this 
principle,  that  costs  are  looked  upon  as  a  wrong,  and 
therefore  they  die  with  the  person. (7)  But  this  rule  only 
applies  where  costs  are  decreed  personally;  and  a  con- 
[  *519  ]  trary  practice  exists  *  where  costs  have  been 
decreed  out  of  a  real  estate.  A  decree  for  a  sum  against 
an  executor,  with  costs  out  of  the  assets,  is  not  a  decree 

(1)  Jupp  v.  Geering,  5  Madd.  375.  (2)  Dodson  v.  Juda,  10  Ves.  31. 

(3)  Lowten  v.  Colchester,  2  Mer.  113.  (4)  Kemp  v.  Mackrell,  2  Ves.  580. 

(5)  Johnson  v.  Peck,  2  Ves.  465. 

(6)  White  v.  Hayward,  2  Ves.  462.    Hall  v.  Smith,  1  Bro.  C.  C.  438. 

(7)  White  v.  Hayward,  2  Ves.  462. 

[a]  After  a  decree  to  account,  either  party  may  revive.    Griffith  v.  Bronaugh,  1  Bland, 
548. 

A  bill  of  revivor  will  not  lie,  to  revive  a  motion.     Hendrix's  Heirs  v.  Clay,  2  A.  K. 
Marsh.  464. 

[b]  The  rule  as  laid  down  by  Chancellor  Kent,  is  that  if  a  party  dies  before  costs  are 
decreed,  they  are  lost,  the  general  rule  being,  that  costs  die  with  the  person.     But  if 
costs  have  been  decreed,  and  ihe  party  dies  before  they  are  taxed,  they  may  be  recover- 
ed by  his  personal  representatives,  on   a  bill  of  revivor  :  but,  to  obtain  the  costs,  the 
executors  or  personal  representatives  must  be  before  the  Court,  expressly  in  their  charac- 
ter as  such  ;  for,  if  the  bill  of  revivor  states  the  plaintiffs  to  be  the  heirs  and  devisees  of 
the  deceased  party,  though  some  of  them  are,  in  fact,  executors,  yet  they  can  be  known 
only  in  their  former  character,  and  not  as  executors.     Travis  v.  Waters,  1  Johns.  Ch. 
Rep.  85.    See,  also,  Owings's  case,  1  Bland,  409. 
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in  personam^  but  executory ;  and  if  the  executor  dies,  the 
plaintiff  may  revive  against  the  representative  of  the 
testator,  and  pursue  the  assets.(l)  So  if  costs  are  pay- 
able out  of  an  estate  or  a  fund,  there  may  be  a  bill  of 
revivor,(2)  and  the  Court  will  direct  them  to  be  paid  out 
of  that  fund.(2) 

The  harshness  of  the  general  rule  has  been  so  fully 
experienced,  that  the  Court  has  admitted  further  excep- 
tions to  it :  thus,  a  cross  bill  having  been  dismissed  with 
costs,  and  the  plaintiff  having  died  before  taxation,  Lord 
Hardwicke  held  the  cross  suit  and  the  original  so  connect- 
ed that  the  suit  might  be  revived  for  costs,(3)  and  in 
Morgan  v.  Scudamore,  3  Ves.  1 97,(4)  the  Court  cited  a 
case  where  a  plaintiff  having  died  before  the  Master  had 
signed  his  report  of  costs,  Lord  Thurlow  ordered  the  Mas- 
ter to  sign  such  report. 

BILL  OF  REVIVOR. 

A  bill  of  revivor  is  drawn  and  signed  by  counsel,  and 
sets  forth  shortly  the  progress  and  state  of  the  proceed- 
ings in  the  original  suit,  and  the  nature  of  the  abatement, 
and  the  right  of  the  plaintiff  to  revive.  A  bill  of  revivor 
against  *new  parties,  ought  to  state  so  much  of  [  *520  ] 
the  original  bill,  as  shows  that  the  plaintiff  is  entitled  to 
revive,  otherwise  it  is  demurrable.(5)[ct] 

(1)  Blower  v.  Morrets,  3  Atk.  772.    Morgan  v.  Scudamore,  2  Ves.  314. 

(2)  Jenour  v.  Jenour,  10  Ves.  572.    Kemp  v.  Mackrell,  3  Atk.  811. 

(3)  Kemp  v.  Mackrell,  3  Atk.  811. 

(4)  In  Morgan  v.  Scudamore,  Lord  Longhborough  said,  "  that  when  the  plaintiff  dies 
after  a  judgment  for  costs,  though  not  taxed  at  his  death,  he  may,  by  a  decree  of  revivor, 
have  those  costs ;"  he  added,  "  if  the  abatement  occurred  by  the  death  of  the  defendant,  it 
would  then  be  fit  to  consider  whether  the  inconvenience  of  drawing  the  account  of 
assets  in  this  Court  would  prevail  against  the  principle  of  this  decision."     Such  doctrine 
is  not  the  law  of  the  Court.    Jupp  v.  Geering,  5  Madd.  375. 

(5)  Phelps  v.  Sproule,*  4  Sim.  318. 

[a]  Nanny  v.  Totty,  11  Price,  117. 

A  bill  of  revivor,  when  necessary,  may  be  filed  of  course,  without  an  order  of  the 
Court  granting  permission  to  file  it.  Pendleton  v.  Fay,  3  Paige,  204.  If  it  be  unneces- 
sarily or  improperly  filed,  the  objection  may  be  taken  by  plea  or  demurrer.  Ibid. 

Upon  a  bill  of  revivor,  the  sole  questions  before  the  Court  are,  the  competency  of  the 
parties,  and  the  correctness  of  the  frame  of  the  bill  to  revive.  General  objections  to  the 
original  bill,  grounded  on  its  not  showing  a  proper  case  for  the  interference  of  a  Court 
of  equity,  should  be  reserved  till  after  the  revivor  bill.  Bettes  v.  Dana,  2  Sumner,  383. 

Where  a  complainant  has  a  right  to  revive  the  suit,  he  may  add  to  the  bill  of  revivor, 
such  supplemental  matter  as  is  proper  to  be  added,  by  way  of  supplement,  merely,  in 
that  stage  of  the  suit.  If  matters  contained  in  a  bill  of  revivor  and  supplement,  are 

>Eng.  Chan.  Reps.  vi.  144. 
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If  the  abatement  is  by  the  death  or  change  of  interest 
of  any  one  of  the  plaintiffs;  and  his  representative  jointly 
with  the  other  plaintiffs,  or  if  there  be  only  one  plaintiff, 
and  his  representative  alone  files  a  bill  of  revivor,  all  the 
defendants  to  the  original  bill  are  made  parties  to  the 
revivor,  and  are  served  with  subpoenas.  If  there  are  many 
plaintiffs,  and  on  the  death  of  any  one  of  them,  the  others 
are  in  a  situation  to  file  a  bill  of  revivor  against  his  repre- 
sentatives making  him  a  defendant,  it  is  not  usual  to  make 
the  other  defendants  parties  to  the  bill ;  so  also,  if  the  suit 
abates  by  the  death  of  a  defendant,  the  plaintiff  in  a  bill 
of  revivor  only  makes  that  defendant's  representative  a 
party.[6] 

Where  the  abatement  is  simply  by  death,  it  frequently 
happens  that  no  answer  is  required  from  any  of  the  defen- 
dants,^] in  which  case  the  bill  does  not  pray  for  a  sub- 
poena to  answer,  but  only  for  a  subpoena  to  show  cause 
why  the  suit  shonld  not  be  revived.  Sometimes  the  bill 
prays  a  subpoena  to  answer  against  some  defendants,  and 
upon  a  subpoena  to  show  cause  why  the  suit  should  not  be 
revived  against  the  others. 

A  subpoena  is  served  in  the  usual  way  on  all  the  defen- 
dants to  the  bill  of  revivor.[d]  If  the  defendants  appear, 
and  do  not  within  eight  days  after  appearance  show  cause 
by  plea,  answer,(l)  or  demurrer  filed,  the  plaintiff  is  enti- 
tled as  of  course  upon  motion  or  petition  to  the  common 

(1)  Cause  cannot  be  shown  by  answer. 

irrelevant  and  improper,  the  defendant  may  avail  himself  of  the  objection,  either  by  plea 
or  demurrer,  or  by  exceptions  for  impertinence.  Such  bill  must  be  founded  upon  an 
affidavit  of  the  discovery  of  new  matter,  and  cannot  be  filed,  without  the  special  leave  of 
the  Court.  Pendleton  v.  Fay,  3  Paige,  204. 

Where  supplemental  matter  is  improperly  inserted  in  a  bill  of  revivor  and  supplement, 
it  does  not  authorize  the  defendant  to  demur  to  the  whole  bill ;  he  should  demur  to  the 
supplemental  matter  only.  Randolph  v.  Dickerson,  5  Paige,  517. 

[b]  Where  one  of  several  defendants  dies,  the  plaintiff  cannot  file  a  new  original  bill 
against  the  representatives  of  the  deceased  party  and  the  other  defendants,  but  a  bill  of 
revivor  only  against  such  representatives ;  and,  even  if  he  might,  under  other  circum- 
stances, elect  to  file  a  new  bill,  he  cannot  do  it,  where  an  answer  has  been  put  in  by  the 
party  since  deceased.    Nicoll  v.  Roosevelt,  3  Johns.  Ch.  Rep.  60. 

But  where  the  cause  of  action  survives  against  the  representatives  of  a  defendant  who 
dies  before  decree,  either  a  bill  of  revivor,  or  an  original  bill,  may  be  maintained.  Lyle 
v.  Bradford,  7  Monroe,  115. 

[c]  See  post,  523,  note  [a]. 

[d]  It  is  error  to  proceed  to  a  decree  on  a  bill  of  revivor,  without  process  on  the  bill 
of  revivor  executed.     Sweet's  Heirs  v.  Bigg's  Heirs,  5  Litt.  17;  Shields  v.  Craig,  6 
Monroe,  373. 

The  appearance  must  be  obtained  in  the  usual  manner,  and  an  answer,  after  the 
appearance,  by  entering  orders,  as  in  the  case  of  an  original  bill.     1  Hoff.  Ch.  Prac.  381. 
As  to  the  different  kinds  of  process  to  be  prayed  for,  see  1  Hoff.  Ch.  379,  380. 
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order  to  revive ;  which  order  is  to  recite,  as  the  ground 
for  granting  the  same,  that  the  time  limited  by  the  Court 
to  show  cause  against  reviving  the  suit  has  expired.(l) 

*If  any  defendant  does  not  appear,  on  an  affi-  [  *52 1  ] 
davit  of  the  service  of  the  suhpoena,  an  attachment  issues 
against  him.  If  the  defendant  is  taken  into  custody  on 
such  an  attachment  or  other  process  for  want  of  appear- 
ance, and  refuses  or  neglects  to  enter  his  appearance  to 
such  bill  within  eight  days  after  the  return  of  such  attach- 
ment, the  plaintiff  is  entitled  as  of  course  upon  motion  or 
petition,  to  the  common  order  to  revive.(2) 

If  a  defendant  cannot  be  found,  so  as  to  be  taken  upon 
such  attachment,  and  a  return  of  non  est  inventus  is  made 
thereon,  the  plaintiff  is,  upon  producing  such  return  and 
an  affidavit  that  due  diligence  has  been  used  in  endeavour- 
ing to  execute  such  attachment,  and  that  there  was  good 
reason  to  believe  that  the  defendant  was  in  the  county  to 
which  such  attachment  issued  at  the  time  of  suing  out  the 
same,  entitled  as  of  course,  upon  motion  or  petition,  at  the 
end  of  eight  days  after  the  return  of  such  attachment,  to 
obtain  the  common  order  to  revive.  In  either  of  the 
above  cases  the  order  is  to  recite,  as  the  ground  for  grant- 
ing the  same,  that  the  defendant  is  in  contempt,  and  that 
the  time  limited  by  the  Court  to  show  cause  against  reviv- 
ing the  suit  has  expired. 

If  the  defendant  does  not  appear  or  cannot  be  taken  in 
custody,  and  the  plaintiff  is  unable  to  make  an  affidavit 
that  there  was  good  reason  to  believe  that  the  defendant 
was  in  the  county  where  an  attachment  issued  against 
him,  as  required  by  the  8th  General  Order,  the  only  remedy 
of  the  plaintiff  is  to  take  the  bill  of  revivor  pro  confesso 
under  the  statute  against  the  defendant,(3)  and  if  his  case 
does  not  come  within  the  provision  of  the  act,  he  is  reme- 
diless in  this  court. 

The  order  to  revive  may  be  obtained  either  upon  motion 
*or  petition,  as  of  course ;  the  former  is  to  be  [  *522  ] 
preferred,  as  the  petition  requires  a  long  preliminary  state- 
ment, whereas  the  registrar  will  draw  up  the  order  upon 
the  motion  paper  being  left  with  him,  together  with  the 
draft  of  the  bill  of  revivor.  The  order  is  drawn  up  in  the 
terms  that  the  suit  and  proceedings  may  stand  revived 

(1)  10  N.  O.  (2)  8  N.  N.  O.  (3)  See  ante,  p.  153. 
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and  be  in  the  same  plight  and  condition  they  were  in  at 
the  time  of  the  death  of  the  said . 

The  order  to  revive  is  served  on  the  clerks  in  court  of 
all  those  parties  who  were  affected  by  the  abatement  of 
the  suit.  In  all  cases  where  the  suit  abates,  whether  the 
abatement  requires  merely  a  bill  of  revivor,  or  a  revivor 
and  supplement,  the  suit  must  be  revived  by  an  order  to 
revive,  and  it  is  not  regular  to  wait  until  the  hearing,  and 
then  to  revive  the  suit  by  decree.  The  order  revives  the 
original  suit,  and  the  decree  made  on  the  hearing  of  the 
revived  or  supplemental  suit,  directs  the  accounts  or  other 
proceedings  to  be  carried  on. 

If  the  plaintiff  files  a  bill  of  revivor,  but  does  not  obtain 
and  serve  an  order  to  revive,  in  the  case  cited  it  is  laid 
down  that  the  defendant  is  entitled  to  move  that  the  plain- 
tiff may  revive  within  a  given  time,  or  that  both  the  ori- 
ginal bill  and  the  bill  of  revivor  may  be  dismissed.(l)  If 
there  be  more  than  one  plaintiff,  the  order  is  according  to 
the  practice  as  far  as  relates  to  the  original  bill ;  but  inas- 
much as  the  order  to  revive,  and  not  the  bill  of  revivor, 
revives  the  original  cause,  it  is  conceived  that  before  a 
decree,  if  there  is  only  a  sole  plaintiff,  the  defendant  is  not 
in  a  situation  to  dismiss  the  original  suit  until  the  order 
to  revive  is  perfected,  and  that  his  only  remedy  to  dismiss 
the  bill  of  revivor  is  to  appear  and  answer,  and  in  due 
time,  to  move  to  dismiss  such  bill  of  revivor  for  want 
[  *523  ]  *of  prosecution,  but  that  he  cannot  dismiss  the 
original  bill  at  all  unless  the  order  to  revive  is  drawn  up 
and  served  by  the  plaintiff's  representatives.^) 

PROCEEDINGS  AFTER  ABATEMENT. 

If  the  bill  of  revivor  does  not  pray  an  answer,  on  the 
order  being  drawn  up  and  served,  the  original  cause  pro- 
ceeds as  before  the  abatement.  It  is  not  necessary  to 
bring  a  suit  of  revivor  instituted  by  the  personal  represen- 
tatives of  a  defendant  to  a  hearing,  in  order  to  make  the 
order  of  revivor  effectual  against  both  the  plaintiff  and  the 

(1)  Bolton  v.  Bolton,*  2  S.  &  S.  371. 

(2)  This  view  of  the  subject  has  been  confirmed  since  the  First  Edition  of  this  volume. 
Troward  v.  Bingham,1'  4  Sim.  483. 

»Eng.  Chan.  Reps.  i.  501 ,  »>Ib  vi.  21 8. 
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co-defendants.(l)  If  an  answer  is  required  to  a  bill  of 
revivor,[a]  it  is  obtained  in  the  same  manner  as  to  an 
original  bill  ;  and  the  defendants  are  entitled  to  the  same 


If  at  the  time  of  the  abatement  the  original  cause  has 
not  proceeded  to  a  replication,  when  the  answer  to  the 
bill  of  reviver  or  supplement  is  filed,  one  replication  is 
sufficient,  and  one  subpoena  to  rejoin  ;  but  if  a  replication 
has  been  filed,  and  issue  joined  in  the  original  cause,  a 
further  replication  and  subpoena  to  rejoin  is  necessary  in 
the  revived  or  supplemental  suit  ;  and  if  the  original  cause 
has  not  been  set  down  for  hearing,  the  original  and 
revived  or  supplemental  suit  are  to  be  set  down  under 
one  certificate,  and  as  one  cause.(2)  But  if  the  original 
cause  has  been  set  down  before  the  abatement,  the 
revived  or  supplemental  suit  is  set  down  separately,  and 
in  respect  to  all  fees  and  charges  is  considered  a  separate 
cause  until  the  decree. 

To  prevent  a  suit  being  revived,  it  is  necessary  that 
^either  a  plea  or  a  demurrer  should  be  put  in  to  [  *524  ] 
the  bill  of  revivor.[a]  An  answer  insisting  that  the  plain- 
tiff has  no  right  to  revive  is  not  sufficient,(3)  but  if  in  such 
a  case  it  appears  at  the  hearing  that  the  plaintiff  had  no 
title  to  revive,  he  cannot  have  a  decree.(4) 

Putting  in  an  answer  to  a  bill  of  revivor  is  a  sufficient 
submission  to  have  the  suit  revived,  and  notwithstanding 
any  thing  that  may  be  contained  in  the  answer,  it  is  a 
matter  of  course  to  draw  up  the  order  to  revive.  Any 
set  of  circumstances  that  might  form  a  reason  why  the 
suit  should  not  be  revived,  ought  to  be  brought  forward 
by  way  of  plea.(5) 

In  the  answer  to  a  bill  filed  to  revive  a  suit  and  to  pro- 
secute the  decree  made  in  the  suit,  a  defendant  is  not  enti- 
tled to  resist  the  plaintiff's  right  to  revive,  and  prosecute 

(1)  Pruen  v.  Lunn,  5  Ruse.  3.  (2)  Catton  v.  Earl  of  Carlisle,  5  Madd.  427. 

(3)  Lewis  v.  Bridgman,*  2  Sim.  465.         (4;  Harris  v.  Pollard,  3  P.  W.  348. 
(5)  Codrington  v.  Houlditch.b  5  Sim.  287. 

[a]  A  plaintiff  may  require  an  answer  to  a  bill  of  revivor.     Per  Lord  Cottenharn, 
Branch  v.  Primrose,  3  Lond.  Jurist,  885. 

[b]  1  Hoff.  Ch.  Prac.  381. 

[a]  Pendleton  v.  Fay,  3  Paige,  204. 

»Eng.  Chan  ,  Reps.  ii.  501.  llb.  vii.  428  , 

VOL.  i.  42 
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the  decree  by  stating  matter  which  existed  at  the  time  of 
the  decree,  or  which  has  arisen  since,  and  such  matter  if 
stated  is  impertinent.(l)[6] 

A  bill  of  revivor  cannot  be  demurred  to  for  want  of  a 
party  who  was  not  before  the  Court  at  the  time  of  the 
abatement,  although  the  suit  might  have  been  imperfect 
without  such  party,  for  it  is  not  the  office  of  a  demurrer  to 
a  bill  of  revivor,  to  correct  such  imperfection.(2)[c] 

EFFECT  OF  ABATEMENT. 

Though  a  suit  was  abated,  money  was  ordered  to  be 
paid  out  of  court  without  reviving  the  cause,  upon  the  con- 
sent of  all  the  parties  interested.(3)  And  in  another 
[  *525  ]  *case  an  order  was  made  for  a  transfer  and 
payment  out  of  court,  though  the  cause  was  abated  by  the 
death  of  the  plaintiff,  the  right  being  clear.(4)[a]  On  a 
bill  in  equity  being  abated  by  death,  the  executor  or 
administrator  is  barred  by  the  statute  of  limitation  if  they 
do  not  revive  within  six  years,  but  not  after  a  decree  to 
account.(5)  The  death  of  the  debtor  in  prison  by  com- 
mitment of  this  court  for  breach  of  an  order  for  payment 
of  money,  does  not  extinguish  the  debt  as  under  a  capias 
ad  satis  faciendum  at  law.(6) 

As  a  general  rule,  depositions  taken  during  an  abate- 
ment cannot  be  read,  but  in  certain  cases  the  Court  have 
departed  from  the  rule.  A  commission  having  issued  to 
examine  witnesses  at  Algiers,  the  plaintiff  died,  by  which 
in  strictness  the  suit  abated,  but  the  witnesses  were 
examined  there,  before  notice  of  the  plaintiff's  death  ;  the 
examination  was  held  regular  though  one  of  the  witnesses 
was  still  living.(7) 

So  also  the  depositions  of  witnesses  taken  on  behalf  of 
the  plaintiff  at  South  Carolina  and  New  York,  during  an 

(1)  Devaynen  v.  Morris,  1  M.  &  C.  213.  (2)  Metcalfe  v.  Metcalfe,  1  K.  74. 

(3)  Beard  v.  Earl  of  Powis,  2  Ves.  398.  (4)  Roundell  v.  Currer,  6  Ves.  250. 

(5)  Hollingshead's  Case,  1  P.  W.  742.  (6)  Mildred  v.  Robinson,  19  Ves.  585. 
(7)  Thompson's  Case,  3  P.  W.  194. 

[b]  On  a  bill  to  revive  or  enforce  a  former  decree  the  first  decree  cannot  be  ques- 
tioned.    Dunlap  T.  M'llvoy,  3  Lilt.  273. 

[c]  See  ante,  520,  note  [a]. 

[a]  Where  a  decree  cannot  be  carried  into  effect,  without  a  direct  application  to  the 
Court,  an  order  for  that  purpose  cannot  be  made,  after  an  abatement  by  the  defendant1* 
death,  and  before  the  suit  is  revived.  Washington  Ins.  Co.  v.  Slee,  2  Paige,  366; 
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abatement  by  the  marriage  of  a  female  plaintiff  who  was 
an  infant  suing  by  her  next  friend,  were  ordered  to  be  pub- 
lished and  read,  the  next  friend  not  having  been  informed 
of  the  marriage.(l) 

SUPPLEMENTAL  BILL. 

A  bill  of  revivor  is  frequently  insufficient  to  supply  the 
defect,  or  remedy  the  abatement  of  a  suit,  and  a  supple- 
mental %ill  becomes  necessary ;  thus  if  a  suit  [  *526  ] 
has  abated  by  the  marriage  of  a  female  plaintiff,  whose 
property  is  the  subject  of  settlement,  a  bill  of  revivor  and 
supplement  must  be  filed ;  and  generally  upon  the  coming 
into  esse  of  persons  of  the  same  class  of  interest  as  those 
before  the  Court,  a  supplemental  bill  is  necessary  to  obtain 
the  benefit  of  the  former  proceedings  against  them.  Where 
husband  and  wife  are  defendants,  and  by  the  death  of  the 
husband  a  new  interest  arises  to  the  wife,  the  suit  becomes 
defective,  and  a  supplemental  bill  is  necessary,  the  wife 
not  being  bound  by  the  answer  put  in  during  cover- 
ture.(2)[a] 

A  supplemental  bill  may  be  filed  to  obtain  a  farther 
discovery  from  a  defendant,  to  put  a  new  matter  in  issue, 
or  to  add  parties,  where  the  proceedings  are  in  such  a 
state  that  the  original  bill  cannot  be  amended  for  the  pur- 
pose.^] And  this  may  be  done  as  well  after,  as  before  a 
decree  ;[c]  and  the  bill  may  be  either  in  aid  of  the  decree, 
that  it  may  be  carried  fully  into  execution,  or  that  proper 

(1)  Sinclair  v.  James,  Dick.  277.    See  also  Thompson  v.  Took,  Dick.  115.    Petera 
v.  Robinson,  Dick.  116. 

(2)  Mole  v.  Smith,  1  J.  &  W.  565. 

[a]  A  bill  of  revivor  and  supplement  is  a  compound  of  a  supplemental  bill  and  bill  of 
revivor,  and  not  only  continues  the  suit  which  has  abated,  by  the  death  of  plaintiff,  or 
whatever  other  cause  may  have  existed,  but  supplies  any  defects  in  the  original  bill, 
arising  from  subsequent  events.  Westcott  v.  Cady,  5  Johns.  Ch.  Rep.  342;  Story's  Eq, 
PI.  3iO. 

Where,  by  the  event  which  abates  the  suit,  the  interest  of  a  party  is  transmitted,  by 
devise  or  otherwise,  so  that  the  title  to  the  property,  as  well  as  the  person  entitled 
thereto;  may  be  a  subject  of  litigation  in  the  suit,  an  original  bill,  in  the  nature  of  a  bill 
of  revivor  and  supplement,  is  necessary.  Douglass  v.  Sherman,  2  Paige,  358. 

[6]  Story's  Eq.  PI.  269  ;  Chandler  v.  Price,  1  Paige,  168  ;  Stafford  v.  Hewlett,  1  Paige, 
200  ;  Milner  v.  Milner,  2  Edw.  114;  Saunders  v.  Frost,  5  Pick.  275;  Dias  v.  Merle,  4 
Paige,  259. 

[c]  A  supplemental  bill  ought  to  be  filed,  as  soon  as  the  new  matter  sought  to  bo 
inserted  therein  is  discovered.  And  if  a  party  proceeds  to  a  decree,  after  the  discovery 
of  the  facts  upon  which  the  new  claim  is  founded,  he  will  not  be  permitted  afterwards 
to  file  a  supplemental  bill,  in  the  nature  of  a  bill  of  review,  founded  on  such  facts.  Pendle- 
ton  v.  Fay,  3  Paige,  204. 
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directions  may  be  given  upon  some  matter  omitted  in 
the  original  bill,  or  not  put  in  issue  by  it,  or  by  the 
defence  made  to  it,  or  to  bring  formal  parties  before  the 
Court.(l)[<J] 

But  whenever  the  same  end  may  be  obtained  by  amend- 
ment, the  Court  will  not  permit  a  supplemental  bill  to  be 
filed.(2)[e]  Where  the  plaintiff  had  taken  out  letters  of 
administration  to  a  party  after  the  filing  of  a  bill,  and 
charged  the  same  by  amendment,  and  the  defendant 
pleaded  it  was  supplemental,  and  that  a  supplemental  bill 
should  have  been  filed  ;  the  plea  was  overruled,  as  the 
taking  out  letters  of  administration  related  to  the  time  of 
the  death  of  the  intestate,  and  might  be  charged  either  by 
amendment  or  by  supplemerit.(3) 

[  *527  ]  *If  a  supplemental  bill  is  filed  stating  facts 
posterior  to  the  original  bill,  but  immaterial  as  facts,  which 
may  be  considered  by  the  Master,  under  the  decree  to  be 
made  in  the  original  cause,  a  demurrer  will  hold. (4) 

A  supplemental  bill  to  perpetuate  testimony  on  the 
ground  of  facts  discovered  since  the  filing  of  the  original 
bill,  but  not  stating  what  those  facts  are,  is  demurrable.(5) 

A  supplemental  bill  must  state  the  original  bill,  and  the 
proceedings  thereon ;  and  if  the  supplemental  bill  is  occa- 
sioned by  an  event,  subsequent  to  the  original  bill,  it  must 
state  that  event,  and  the  consequent  alteration  with 
respect  to  the  parties ;  and,  in  general,  the  supplemental 
bill  must  pray,  that  all  the  defendants  may  appear  and 
answer  to  the  charges  it  contains.  For,  if  the  supplemental 
bill  is  not  for  a  discovery  merely,  the  cause  must  be  heard 
upon  the  supplemental  bill  at  the  same  time  that  it  is  heard 
upon  the  original  bill,  if  it  has  not  been  before  heard  ;  and 
if  the  cause  has  been  before  heard,  it  must  be  further 
heard  upon  the  supplemental  matter.  If  indeed  the  altera- 
tion or  acquisition  of  interest  happens  to  a  defendant,  or 
a  person  necessary  to  be  made  a  defendant,  the  supple- 


(1)  Mitf.  PI.  59.  (2)  Mitf.  PI.  60. 

r3)  Humphreys  v.  Humphreys,  3  P.  W.  350. 

(4)  Adams  v.  Dowding,  2  Madd.  53.  (5)  Knight  v.  Knight,  4  Madd.  1. 

[d]  Where  an  objection,  for  want  of  parties,  is  made  out  of  season,  the  plaintiff,  instead 
of  amending  the  original  bill,  may  file  a  supplemental  bill,  merely  to  bring  in  the  parties 
wanting ;  and  the  defendants  to  the  original  bill  need  not,  in  such  case,  be  made  parties 
to  the  supplemental  bill.     Ensworlh  v,  Lambert,  4  Johns,  Ch.  Rep.  GOJ. 

[e]  See  ante,  292—297,  and  notes, 
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mental  bill  may  be  exhibited  by  the  plaintiff  in  the  original 
suit  against  such  person  alone,  and  may  pray  a  decree 
upon  the  particular  supplemental  matter  alleged  against 
that  person  only,  unless,  which  is  frequently  the  case,  the 
interests  of  the  other  defendants  may  be  affected  by  that 
decree.  Where  a  supplemental  bill  is  merely  for  the  pur- 
pose of  bringing  formal  parties  before  the  Court  as  defen- 
dants, the  parties  defendants  to  the  original  bill  need  not 
in  any  case  be  made  parties  to  the  supplemental. (!)[«] 

Where  new  parties  are  brought  before  the  Court  by 
supplemental  bill,  the  original  defendants  need  not  be 
parties  *to  the  supplemental  bill,  unless  they  [  *528  ] 
have  an  interest  in  the  supplemental  matter.(2) 

The  supplemental  bill  is  filed,  and  the  defendants  are 
served  with  subpoenas,  and  compelled  to  appear  and 
answer  in  the  same  manner  as  to  an  original  bill.  The 
defences  to  a  supplemental  bill  are  similar  to  those  to  an 
original  bill,  and  the  defendant  is  allowed  the  same  time 
to  file  them. 

If  a  supplemental  bill  is  brought  upon  matter  arising 
before  the  filing  of  the  original  bill,  where  the  suit  is  in 
that  state  of  proceeding  that  the  bill  may  be  amended,  the 
defendant  may  demur.  If  a  supplemental  bill  is  brought 
upon  matter  arising  subsequent  to  the  time  of  filing  the 
original  bill,  against  a  person  who  was  no  party  to  the 
original  bill,  and  claims  no  interest  arising  out  of  the  mat- 
ters in  litigation  by  it,  the  defendant  to  the  supplemental 
bill  may  also  demur ;  especially  if  the  supplemental  bill 
prays  that  he  may  answer  the  matters  charged  in  the  ori- 
ginal bill.  These,  however,  are  grounds  of  demurrer, 
arising  rather  from  the  plaintiff's  having  mistaken  his 
remedy,  than  from  his  being  without  remedy. (3) [a] 

Before  the  New  Orders,  after  a  cause  had  been  set 
down,  the  plaintiff  could  only  amend  by  adding  parties, 
and  could  not  introduce  new  charges,  or  put  a  material 
fact  in  issue,  which  was  not  so  in  the  cause  before,  but 
was  obliged  to  file  a  supplemental  bill,(4) 

(1)  Mitf.  PI.  69.  (2)  Signal!  v.  Atkins,  6  Madd.  361. 

(3)  Mitf.  PI.  164.  (4)  Goodwin  v.  Goodwin,  3  Atk.  370. 

fa]  See  ante,  526,  note  [d]  •  Story's  Eq.  PI.  272. 
[a]  Story's  Eq.  PI.  472—476. 

43* 
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In  Colclough  v.  Evans,a  4  Sim.  76,  it  was  decided  that, 
after  an  original  bill  is  at  issue,  as  by  the  New  Orders  a 
plaintiff  cannot  amend  without  special  application,  so  he 
cannot  file  a  supplemental  bill  for  the  purpose  of  putting 
in  issue,  and  obtaining  a  discovery  of  facts  and  docu- 
ments, which  might  have  been  introduced  by  amendment 
[  *529  ]  into  the  original  *bill,  although  the  supplemental 
bill  alleged  that  those  facts  and  documents  were  not 
known  to  the  plaintiff  till  after  the  original  suit  was  at 
issue ;  but  a  demurrer  to  such  a  bill  was  allowed  without 
prejudice  to  a  special  application  to  withdraw  replication 
and  amend  the  bill. 

In  Crompton  v.  Wombwell,b  4  Sim.  628,  it  was  decided 
that  if  a  plaintiff,  when  his  cause  is  in  such  a  state  that  he 
cannot  amend  his  bill,  discovers  new  matter  which  may 
tend  to  show  that  he  is  entitled  to  the  relief  prayed  by  his 
bill,  he  may  file  a  supplemental  bill  for  the  purpose  of  put- 
ting in  the  new  matter  in  issue,  and  a  demurrer  put  in  to 
a  bill  so  framed  was  overruled. 

As  a  plaintiff  is,  under  the  General  Orders,  at  liberty  to 
apply  specially  to  amend  his  bill  after  the  cause  is  at  issue, 
the  necessity  for  filing  a  supplemental  bill  for  the  purpose 
of  introducing  matter  which  might  form  the  subject  of 
amendment  appears  no  longer  to  exist. 

New  assignees  on  filing  a  supplemental  bill  are  entitled 
to  the  benefit  of  former  proceedings  in  a  suit  commenced 
by  the  old  assignees.(l) 

(1)  Anon.  1  Alk.  571, 
»Eng.  Chan.  Reps.  vi.  40.  ^Ib.  vi.  286. 
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Where  a  bill  of  foreclosure  may  be  filed,  530.  Parties  to,  531.  Receiver  where 
appointed  in,  531.  Injunction  when  granted  in,  531.  Decree  in,  532.  Decree  in 
suit  by  first  mortgagee  against  second  mortgagee  and  mortgagor,  533.  By  second 
mortgagee  against  mortgagor,  and  first  and  third  mortgagees,  534.  If  mortgagee 
in  possession,  535.  Priority  of  incumbrancers,  536.  Decree  in,  against  an  infant 
or  married  woman,  537.  Proceedings  under  decree,  538.  Taking  account  between 
mortgagor  and  mortgagee,  53'.).  How  foreclosure  made  absolute,  540.  Enlarging 
the  time  for  paying  mortgage  money,  540.  How  subsequent  interest  computed,  541. 
Remedies  of  mortgagee  after  foreclosure,  541.  Reference  under  statute,  543. 

IF  a  mortgagee  is  desirous  of  being  repaid  his  principal 
and  interest,  and  the  mortgagor  refuses,  unless  the  deed 
contains  a  power  of  sale,  the  remedy  of  the  mortgagee  is 
either  to  file  a  bill  in  Chancery  for  a  foreclosure,  or  for  a 
sale ;  or  to  bring  an  action  at  law  under  the  covenant,  or 
upon  the  bond,  if  one  was  given  as  a  collateral  security.[a] 
The  pendency  of  a  bill  of  foreclosure  does  not  prevent  the 
mortgagee  from  bringing  an  action  at  law,  at  the  same 
time.(l)[6]  But  he  cannot  file  a  bill  of  foreclosure  till  the 

(1)  Booth  v.  Booth,  2  Atk.  343. 

[a]  It  would  be  impossible,  without  swelling  this  note  to  an  unreasonable  extent,  to 
review  the  doctrine  of  foreclosure,  as  it  exists  in  this  country.     The  student  is  referred 
for  a  full  and  elaborate  examination  of  the  subject,  to  4  Kent's  Comm.  180 — 196  ;  2 
Story's  Eq.  Jur.  270—301. 

Nor  will  it  be  attempted  in  the  annotations  to  this  chapter,  to  follow  the  practice  as 
laid  down  in  the  text,  and  assimilate  it  to  that  of  any  of  the  states  of  the  Union.  In 
some  of  them,  it  will  be  seen,  the  common  law  foreclosure  exists,  but  in  the  most  of 
them  it  is  a  subject  of  statutory  regulation.  Some  of  the  principles,  however,  which  are 
laid  down  in  the  text,  will  be  noticed,  and  the  leading  cases  bearing  upon  them,  in  this 
country,  referred  to. 

[b]  Burnell  v.  Martin,  Doug.  417  ;  Schoole  v.  Sail,  1  Sch.  &  Lefr.  176;  Dunkley  v. 
Van  Buren,  3  Johns.  Ch.  Rep.  330 ;  Hughes  v.  Edwards,  9  Wheat.  439  ;  Hatfield  v. 
Kennedy,  1  Bay,  501.     If  the  mortgagee  proceeds  to  judgment  and  execution  at  law, 
upon  his  bond,  and  sells  the  land  mortgaged  to  secure  the  bond  debt,  he  sells  only  the 
equity  of  redemption,  and  he  may  afterwards  maintain  ejectment  against  the  purchaser 
of  the  premises,  in  order  to  enforce  payment  of  the  balance.    Jackson  v.  Hull,  10  Johns. 
481  ;  M'Call  v.  Lenox,  9  Serg.  &  R.  307.     See  also,  Heyer  v.  Pruyn,  7  Paige,  465. 
This  supposes  the  case,  that  the  purchaser  at  the  sheriff's  sale,  knew  of  the  existence  of 
the  mortgage,  and  purchased  subject  thereto.  But  the  rule  is  not  uniform  on  the  subject. 
In  Pennsylvania,  it  has  been  frequently  held,  that  the  purchaser  will  hold  the  land,  dis- 
charged  of  the  lien  of  the  mortgage.     McGrcw  v.  McLanahan,  1  Penn.  Rep.  44 ;  Pierce 
v.  Potter,  7  Watts,  475. 

There  are,  however,  difficulties  attending  the  sale  of  the  equity  of  redemption  by  the 
mortgagee,  by  execution  at  law;  and  it  is  accompanied  with  danger  to  the  rights  of  the 
mortgagor ;  and  these  difficulties  were  suggested  by  Chancellor  Kent,  in  the  case  of 
Tice  v.  Annin,  2  Johns,  Ch.  Rep.  125,  and  that  the  proper  remedy  was,  to  prohibit  the 
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mortgage  is  forfeited.(l)[c]  A  mortgagee,  who  has  taken 
the  body  of  his  debtor  in  execution  for  the  mortgage  debt, 

» 

(1)  2  Com.  Dig.  622. 

mortgagee  from  selling  at  law,  the  equity  of  redemption.  This  suggestion  has  been 
carried  into  effect,  in  New  York,  by  statute  prohibiting  the  sale  at  law  of  the  mortgagor's 
equity  by  the  mortgagee,  on  a  judgment  for  a  debt  secured  by  the  mortgage.  2  Kev. 
St.  368,  sec.  31,  32.  In  Massachusetts,  North  Carolina  and  Kentucky,  also,  similar 
embarrassments  have  been  felt,  ?:nd  the  law  there  is,  that  the  mortgagee  cannot  sell  the 
equity  of  redemption,  in  discharge  of  a  debt  secured  by  the  mortgage.  Atkins  v. 
Sawyer,  1  Pick.  351 ;  Camp  v.  Coxe,  1  Dev.  &  Bat.  52;  Goring  v.  Shreve,  7  Dana,  64. 

The  New  York  Revised  Statutes  have,  in  other  respects,  materially  changed  the  esta- 
blished practice  on  this  subject.  It  is  now  declared,  that  while  a  bill  of  ibreclosure  is 
pending  in  Chancery,  and  after  a  decree  thereon,  no  proceedings  shall  be  had  at.  law  for 
the  recovery  of  the  debt,  without  the  authority  of  the  Court  of  Chancery  ;  and  on  the 
other  hand,  if  a  judgment  has  been  obtained  at  law,  for  the  mortgage  debt  or  any  part  of 
it,  no  proceedings  are  to  be  had  in  chancery,  unless  an  execution  has  been  returned 
unsatisfied,  in  whole  or  in  part,  and  it  be  stated  in  the  return,  that  the  defendant  had  no 
property  to  satisfy  it,  except  the  mortgaged  premises.  2  Rev.  St.  191,  sec.  153 — 156. 
But  the  commencement  of  an  action  at  law,  for  the  recovery  of  a  debt  secured  by  a 
mortgage,  does  not  prevent  the  filing  of  a  bill  of  foreclosure  in  chancery,  unless  a  judg- 
ment has  been  obtained  in  such  action.  The  complainant  will  not,  however,  be  permit- 
ted to  proceed  in  an  action  at  law  commenced  previous  to  filing  his  bill  of  foreclosure, 
without  the  special  permission  of  this  court.  And,  under  the  circumstances  of  the  case, 
an  order  was  made,  authorizing  the  complainant  to  proceed  in  the  action  at  law  to  trial 
and  judgment,  but  prohibiting  him  from  taking  out  execution  on  the  judgment,  without 
leave  of  this  court.  Suydam  v.  Bartle,  in  Chan.  N.  Y.  Sept.  21,  1841,  Barbour's  Abstr. 
of  Dec.  in  Ch.  71,72. 

The  New  York  statute  goes  on  to  declare,  that  if  the  mortgaged  premises  should 
prove  insufficient  to  satisfy  the  debt,  the  Court  of  Chancery  has  power  to  direct  the  pay- 
ment, by  the  mortgagor,  of  the  unsatisfied  balance,  and  to  enforce  it  by  execution, 
against  the  debtor.  2  Rev.  Stat.  152;  4  Kent's  Comm.  184,  note.  See  also,  Downing 
v.  Palmateer,  1  Monroe,  66;  Coote  on  Mortg.  517,  (18  Law  Library.) 

[c]  Where  a  party  executes  a  mortgage  for  the  security  of  several  sums  of  money,  to 
fall  due  at  different  times,  upon  default  in  the  payment  of  the  debt  which  first  falls  due, 
the  mortgage,  pro  tanto,  becomes  forfeited,  and  the  mortgagee  may  proceed  for  a  fore- 
closure and  sale  of  the  mortgaged  premises.  Yet  the  mortgagor  may  stop  proceedings, 
by  paying  or  tendering  what  is  due  upon  the  mortgage.  And  where  a  party  executes 
a  mortgage,  for  the  security  of  several  sums  of  money,  payable  to  the  same  person,  and 
to  fall  due  at  different  times,  if,  on  default  in  payment  of  the  first  sum,  the  mortgagee 
files  his  bill  to  foreclose  the  mortgage,  and,  pending  the  suit,  the  other  debt  falls  due, 
it  is  competent  to  take  an  account  of  all  the  debts  intended  to  be  secured,  and  to  decree 
a  sale  for  their  payment.  Singleton  v.  Gayle,  8  Port.  277. 

Where  a  mortgage  is  given  to  secure  the  payment  of  four  several  promissory  notes, 
and  a  bill  of  foreclosure  is  filed  by  the  mortgagee,  which  states  that  the  three  notes  last 
due  remain  unpaid,  and  no  mention  is  further  made  of  the  note  which  arrived  first  at 
maturity,  chancery  will  infer  that  it  was  paid,  before  the  filing  of  the  bill.  If  other- 
wise, and  the  note  belongs  to  some  other  person  than  the  complainant,  at  the  time  of 
filing  the  bill,  and  such  a  circumstance  is  esteemed  important  to  the  defendant,  it  is  his 
duty  to  present  the  matter  in  his  answer,  such  an  allegation  in  the  complainant's  bill 
being  wholly  unnecessary.  And  where  one  of  the  notes  is  not  due  at  the  hearing  of  the 
cause,  and  the  bill  is  taken  pro  confesso,  chancery  will  order  so  much  of  the  mortgaged 
premises  to  be  sold,  as  will  be  sufficient  to  pay  off  the  notes  that  are  past  due,  together 
with  the  interest  and  costs  ;  and  the  decree  will  stand  as  security  for  the  payment  of  the 
amount  not  yet  due,  with  leave  to  the  mortgagee  to  obtain  an  order  for  the  sale  of  the 
mortgaged  premises,  when  the  remaining  note  reaches  maturity.  Levart  v.  Redwood, 
9  Port.  79. 

A  default  in  payment  of  a  half  year's  interest  on  the  appointed  day,  will  be  a  sufficient 
breach  of  condition,  to  enable  the  mortgagee  to  foreclose.  Stanhope  v.  Manners,  2 
Eden,  197  ;  Glad  win  v.  Hitchman,  2  Vern.  135;  Coote  on  Mortg.  518,  (18  Law  Lib.) 

Where  a  mortgage  is  given  to  secure  a  sum,  payable  in  instalments,  with  interest, 
and  on  default  in  payment  of  the  first  instalment,  a  bill  is  filed  by  the  mortgagee,  the 
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is,  nevertheless,  entitled  to  the  benefit  of  his  mortgage 


securty  . 

*A  second  mortgagee  may  file  a  bill  of  foreclo-  [  *531  ] 
sure  against  the  mortgagor  and  a  third  mortgagee,  without 

(1)  Davis  v.  Battine,a  2  R.  &  M.  76. 

defendant  will  not  be  allowed  to  stay  proceedings,  on  bringing  into  court  the  principal 
and  interest  due,  witli  the  costs  that  had  accrued,  unless  he  also  put  in  an  answer,  con- 
fessing the  debt,  &c.,  or  consent  to  a  decree  of  foreclosure,  to  remain,  subject  to  the  fur- 
ther order  of  the  Court,  upon  a  subsequent  default.  Lansing  v.  Capron,  1  Johns.  Ch.  Rep. 
617. 

Upon  a  mortgage  to  secure  tnonev  by  instalments,  a  bill  to  foreclose  may  be  exhibited, 
for  non-payment  of  the  first  instalment  ;  and,  all  the  instalments  becoming  due  before 
the  final  hearing,  the  Court  may  act  upon  the  whole  contract.  Adams  v.  Essex,  1  Bibb, 
150. 

Chancery  may,  where  a  bill  is  filed  for  the  foreclosure  of  a  mortgage,  on  which  the 
interest  is  due,  but  the  principal  not  yet  payable,  order  the  whole  to  be  paid  ;  but  it  is 
not  bound  to  do  so.  Mitchell  v.  Tighe,  1  Hopk.  119. 

Where  the  mortgagor  has,  from  mere  neglect,  failed  to  perform  his  contract,  whereby 
the  whole  debt  becomes  due  and  payable,  according  to  the  terms  of  the  mortgage,  the 
Court  will  not  interfere  to  relieve  him,  without  a  tender  or  payment  of  the  whole  debt. 
Noyes  v.  Clark,  7  Paige,  179. 

A  court  of  equity  will  not  permit  the  mortgagee  or  his  assignee  to  take  an  unconsci- 
entious  advantage  of  the  mortgagor  who  is  willing  to  pay  at  the  time  prescribed,  but  is 
unable  to  do  so,  in  consequence  of  the  act  of  the  other  party.  Ibid. 

Where  a  mortgage,  payable  by  instalments,  contained  a  power  to  sell  the  premises  if 
any  instalment  of  principal  or  interest  remained  unpaid  for  thirty  days  after  it  became 
due  ;  the  surplus  money  arising  from  such  sale  to  be  paid  to  the  mortgagor,  after  deduct- 
ing the  interest  and  costs,  and  the  whole  deb.t  secured  by  the  mortgage  ;  held,  that  this 
clause  was  only  intended  to  authorize  a  statute  foreclosure,  in  case  of  the  non-payment 
of  the  instalments  within  the  time  prescribed,  and  with  the  right  to  retain  for  the  whole 
debt,  in  case  the  instalments  and  costs  were  not  paid  before  the  sale  ;  but  that  it  did  not 
make  the  whole  debt  due  and  payable,  by  a  mere  neglect  to  pay  the  instalment  within 
the  time  prescribed.  Holden  v.  Gilbert,  7  Paige,  208. 

Where  a  bond  and  mortgage  for  the  payment  of  the  principal  in  five  years,  with  annual 
interest,  contained  a  condition,  that  if  default  should  be  made  in  the  payment  of  interest 
or  any  part  thereof,  at  the  time  it  became  due,  the  whole  principal  and  interest  should 
become  due,  by  reason  of  such  default  ;  and  shortly  before  the  interest  became  due,  the 
mortgagee,  who  had  assigned  the  bond  and  mortgage  and  guaranteed  its  payment, 
informed  the  mortgagor  he  had  so  assigned  it,  but  gave  no  information  of  the  residence 
of  the  assignee  ;  and  the  mortgagor,  being  unable  to  find  the  supposed  assignee,  tendered 
the  interest  to  the  mortgagee,  on  the  day  it  became  due,  who  refused  to  receive  it,  and 
shortly  afterwards  the  assignee  filed  a  bill  to  foreclose  the  mortgage  ;  held,  that  the  ten- 
der of  the  interest  to  the  mortgagee,  was  sufficient  to  save  the  forfeiture,  or  at  least  suf- 
ficient to  authorize  the  Court  to  stay  the  proceedings,  upon  the  payment  of  the  interest 
then  due,  until  further  default  in  payment  of  the  principal  or  interest.  Noyes  v.  Clark, 
7  Paige,  179. 

A  tender  of  the  money  due  on  a  mortgage,  after  the  condition  of  the  mortgage  has 
been  broken,  does  not  turn,  what  was  before  an  equity  of  redemption,  into  an  absolute 
estate,  discharged  of  the  lien  of  the  mortgage  money,  which  remains  unpaid  ;  but  a  ten- 
der of  the  money,  on  the  day  it  becomes  due,  is  a  compliance  with  the  condition,  and,  by 
the  terms  of  the  mortgage,  divests  the  whole  interest  or  estate  of  the  mortgagee  in  the 
premises.  Merrill  v.  Lambert,  7  Paige,  344. 

When  a  mortgage  is  payable  by  instalments,  the  mortgagee  has  a  right  to  sell  the 
premises,  discharged  of  the  lien  of  the  future  instalments,  and  to  retain  the  whole 
amount  of  his  mortgage  and  costs  out  of  the  proceeds  of  the  sale.    Cox  v.  Wheeler,  7 
Paige,  246. 
[d]  See  ante,  428,  note. 

>Eng.  Chan.  Reps.  vi.  404. 
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making  the  first  mortgagee  a  party.(l)[a]  A  mortgagor 
is  a  necessary  party  to  a  bill  by  a  second  mortgagee, 
to  redeem  the  first  mortgagee,  and  foreclose  the  equity 
of  redemption.(2)[6]  And  if  the  mortgagor  is  dead,  his 
heir  must  be  before  the  Court,  and  if  the  heir  is  abroad, 
the  Court  cannot  proceed. (3)  An  insolvent  mortgagor, 
even  where  his  assignees  disclaim  all  interest  in  the  equity 
of  redemption,  is  not  to  be  made  a  party  to  a  suit  for  fore- 
closing the  mortgage.(4)  If  the  mortgagee  has  no  notice 
of  other  incumbrancers,  the  bill  is  only  filed  against  the 
mortgagor,  and  unless  such  mortgagor  refers  the  suit 
under  the  statute,  it  is  proceeded  with,  to  a  decree,  in  the 
ordinary  way. 

In  a  bill  of  foreclosure  it  is  sometimes  necessary  to 
pray  for  the  appointment  of  a  receiver,  and  also  for  an 
injunction.  A  mortgagee  who  has  the  legal  estate  cannot 
have  a  receiver,  he  has  nothing  to  do  but  to  take  posses- 

(1)  Rose  v.  Page,  2  Sim.  471.  (2)  Farmer  v.  Curtis,"  2  Sim.  466. 

(3)  Scott  v.  Nicholl,1-  3  Russ.  476.    Fell  v.  Brown,  2  Bro.  C.  C.  276. 

(4)  Collins  v.  Shirley,0  1  R.  &  M.  638. 

[a]  The  general  rule,  however,  seems  to  be,  that  all  incumbrancers,  (as  well  as  the 
mortgagor,)  should  be  made  parties,  if  not  as  indispensable,  at  least,  as  proper  parties  to 
a  bill  of  foreclosure,  whether  they  are  prior  or  subsequent  incumbrancers.     Finley  v. 
The  Bank  of  the  United  States,  11  Wheat.  304;  Haines  v.  Beach,  3  Johns.  Ch.  Rep. 
459  ;  Ensworth  v.  Lambert,  4  Johns.  Ch.  Rep.  604 ;  M'Gown  v.  Yorks,  6  Johns.  Ch. 
Rep.  450 ;  Lyon  v.  Sandford,  5  Conn.  544  ;  Renwick  v.  Macomb,  1  Hopk.  277  ;  Story's 
Eq.  PI.  176,  J77.     The  reason  of  the  rule  requiring  all  incumbrancers,  subsequent  as 
well  as  prior  to  the  plaintiff,  to  be  made  parties,  is  to  give  security  and  stability  to  the 
purchaser's  title;  for  he  takes  a  title  only  as  against  the  parties  to  the  suit;  and  it  can- 
not,  and  ought  not  to  be,  set  up  against  the  subsisting  equity  of  those  incumbrancers  who 
are  not  parties.     4  Kent's  Comm.  185. 

On  a  bill  of  foreclosure  by  a  subsequent  mortgagee,  he  will  be  entitled  to  redeem  the 
prior  mortgage,  and  then  to  sell  the  whole  estate  for  the  money  due  on  both  mortgages. 
The  Western  Ins.  Co.  of  the  Village  of  Buffalo  v.  The  Eagle  Fire  Ins.  Co.,  1  Paige,  284. 

If  the  prior  mortgage  should  not  be  due,  the  junior  mortgagee  will  be  entitled  to  a 
decree  for  a  sale  of  the  mortgaged  premises,  subject  to  such  prior  mortgage.  Ibid. 

The  mortgagor  has  a  right  to  stay  proceedings,  upon  payment  of  the  mortgage 
money,  interest  and  costs  as  against  the  last  mortgagee,  thougfrprior  incumbrancers  are 
made  defendants.  Laskett  v.  Cliffe,  4  Lond.  Jurist,  715. 

[b]  Story's  Eq.  PI.  180.     A  mortgagor,  who  is  personally  liable  to  the  mortgagee,  for 
the  payment  of  the  debt  secured  by  the  mortgage,  but  who  has  parted  with  all  his  right 
and  interest  in  the  mortgaged  premises,  is  a  proper  party,  but  not  a  necessary  party,  to 
a  bill  to  foreclose  the  mortgage.     Where  the  mortgagor  has  conveyed  the  equity  of 
redemption,  absolutely  and  without  warranty,  the  mortgaged  premises  are  the  primary 
fund  for  the  payment  of  the  mortgage  debt ;  and  the  grantee  has  no  right  to  object  that 
the  mortgagor  is  not  made  a  party  to  the  bill  of  foreclosure.    But  where  the  complainant 
makes  a  mere  surety  of  the  mortgagor,  for  the  payment  of  the  debt,  a  party  to  the  bill 
of  foreclosure,  for  the  purpose  of  obtaining  a  decree  against  such  surety,  or  his  property, 
if  the  proceeds  of  the  mortgaged  premises  are  found  to  be  insufficient,  to  satisfy  the  debt 
and  costs,  such  surety  has  a  right  to  insist,  that  the  principal  debtor  shall  be  made  a 
party  to  the  suit,  if  he  is  within  the  jurisdiction  of  the  Court.  Bigelow  v.  Bush,  6  Paige, 
346. 

*Eng.  Chan.  Reps.  ii.  501.  i>Ib.  iii.  490.        'Ib.  v.  592. 
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sion.[c]  An  equitable  mortgagee  may  have  a  receiver,  but 
he  cannot  if  the  first  mortgagee  is  in  possession  ;  he  must 
redeem  him.(l)  If,  however,  the  mortgagee  in  possession 
will  not  swear  in  his  examination,  that  he  believes  some- 
thing is  due  to  him,  the  court  will  appoint  a  receiver.(2) 
If  the  prior  mortgagee  is  not  in  possession,  the  receiver  is 
granted  without  prejudice  to  his  taking  possession. (1) 
The  question  of  mismanagement  of  an  estate  or  misappli- 
cation of  the  rents  cannot  be  tried  upon  affidavit  in  sup- 
port of  a  motion  to  take  the  possession  from  the  mort- 
gagee.(l) 

A  mortgagee  is  entitled  to  an  injunction  to  restrain  a 

(1)  Burney  v.  Sewell,  1  J.  &  W.  647.  (2)  Quarrell  v.  Beckford,  14  Ves.  177. 

[c]  By  the  ancient  and  strict  rules  of  the  common  law,  a  mortgagor  is  not,  unless 
there  be  some  special  agreement  to  that  effect,  entitled,  of  right,  to  the  possession  of  the 
land  mortgaged  ;  but  he  holds  it  solely  at  the  will  and  by  the  permission  of  the  mort- 
gagee, who  may,  at  any  time,  by  an  ejectment,  without  giving  any  prior  notice  recover 
the  same  against  him  or  his  tenants.  2  Story's  Eq.  Jur.  286.  The  doctrine  of  equity, 
however,  is,  that  the  mortgage  is  a  mere  security  for  the  debt,  and  only  a  chattel  inter- 
est, and  that,  until  a  decree  of  foreclosure,  the  mortgagor  continues  the  real  owner  of  the 
fee.  The  equity  of  redemption  is  considered  to  be  the  real  and  beneficial  estate,  tanta- 
mount to  the  fee  at  law.  It  is  accordingly  held  to  be  descendible  by  inheritance,  devisa- 
ble by  will,  alienable  by  deed,  vendible  on  an  execution  at  law,  and  chargeable  with  the 
dower  of  the  wife  of  the  mortgagor.  The  courts  of  law  have,  also,  by  a  gradual  and 
almost  insensible  progress,  adopted  these  equitable  views  of  the  subject;  and  except  as 
against  the  mortgagee,  the  mortgagor,  while  in  possession  and  before  foreclosure,  is 
regarded  as  the  real  owner ;  whereas  the  mortgagee  notwithstanding  the  form  of  the 
conveyance,  has  only  a  chattel  interest,  and  his  mortgage  is  a  mere  security  for  the 
debt.  4  Kent's  Comm.  159—161 ;  Wilson  v.  Troup,  2  Cowen,  195 ;  Hawkins  v.  King, 
2  A.  K.  Marsh.  109 ;  Barnes  v.  Lee,  1  Bibb,  526;  Demarest  v.  Wynkoop,  3  Johns.  Ch. 
Rep.  129;  Jackson  v.  Willard,  4  Johns.  41;  Runyan  v.  Mersereau,  11  Johns.  534; 
Huntington  v.  Smith,  4  Conn.  235 ;  Willinglon  v.  Gale,  7  Mass.  138;  McCall  v.  Lenox, 
9  Serg.  &  R.  302;  Ford  v.  Philpot,  5  Har.  &  Johns.  312  ;  Eaton  v.  Whiting,  3  Pick. 
484  ;  Blaney  v.  Bearce,2  Greenl.  132  ;  Clark  v.  Beach,  6  Conn.  142  ;  Waters  v.  Stew- 
art, 1  Caines's  Cas.  in  Er.  47  ;  Hoburt  v.  Frisbie,  5  Conn.  592  ;  Ingersoll  v.  Sawyer,  2 
Pick.  276  ;  Carpenter  v.  First  Parish  in  Sutton,  7  Pick.  49  ;  Collins  v.  Gibson,  5  Vern. 
243  ;  McVVhorter  v.  Huling,  3  Dana,  349  ;  Hunter  v.  Hunter,  1  Walk.  194  ;  Garro  v. 
Thompson,  7  Watts,  416;  Blanchard  v.  Colburn,  16  Mass.  345;  Rickert  v.  Madeira,  1 
Rawle,  325  ;  Buck  v.  Sanders,  1  Dana,  188;  Astor  v.  Miller,  2  Paige,  68. 

As  a  consequence  of  these  principles,  it  seems,  that  if  the  whole  amount  secured  by 
the  mortgage  has  become  due,  and  the  mortgaged  premises  are  not  of  sufficient  value 
to  pay  the  debt  and  costs,  the  Court,  upon  the  filing  of  the  bill,  may,  upon  due  notice  to 
the  defendant,  appoint  a  receiver  of  the  rents  and  profits  of  the  premises,  or  otherwise 
secure  such  rents  and  profits,  for  the  satisfaction  of  the  debt  and  costs.  But  where  the 
mortgagee  has  neglected  to  take  a  specific  pledge  of  the  rents  and  profits  of  the  mortga- 
ged premises,  for  the  security  of  his  debt  before  it  becomes  due,  he  has  no  equitable 
right  to  the  rents  and  profits',  in  the  meantime.  Bankof  Ogdensburgh  V.Arnold,  5  Paige, 
38.  But,  to  entitle  the  complainant,  in  a  foreclosure  suit,  to  a  receiver  of  the  rents  of  the 
mortgaged  premises,  he  must  not  only  show,  that  the  party,  who  is  personally  liable  to 
him  for  the  payment  of  the  mortgage  debt,  is  irresponsible,  but  he  must  also  show,  that 
the  mortgaged  premises,  upon  a  sale  thereof,  will  not  probably  produce  sufficient  to  pay 
the  debt  and  costs.  Bancker  v.  Hitchcock,  In  Chan.  N.  Y.  Jan.  22,  1842,  Barb.  Abstr. 
of  Dec.  in  Chan.  88.  See,  also,  Frelinghuysen  v.  Colden,  4  Paige,  204;  Drought  v. 
Perceval,  I  Moll.  26,  note,  (12  Eng.  Ch.  Rep.  16,17.) 

In  a  clear  case  of  equitable  mortgage,  also,  the  Court  will  appoint  a  receiver,  if,  by 
delay  in  doing  so,  the  mortgagee  will  be  placed  in  a  worse  situation.  Aberdein  V.  Chilly, 
3  You.  &  Coll.  379. 
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^mortgagor  in  possession  from  cutting  down  timber[a] 
if  the  land  without  it  is  a  scanty  security,  and  the  in- 
junction may  be  extended  to  cutting  down  underwood 
contrary  to  the  usual  course  of  husbandry,  but  not  to 
underwood  generally,  even  though  the  mortgagor  is  insol- 
vent^ 1)  but  if  the  security  is  sufficient  without  the  timber, 
the  injunction  will  be  refused. (2)  If  the  mortgage  security 
includes  an  advowson,  the  mortgagee  instead  of  filing  a 
bill  of  foreclosure,  should  file  a  bill  for  a  sale  of  the  advow- 
son, as  a  mortgagee  is  bound  in  the  event  of  the  benefice 
becoming  vacant  to  accept  of  a  mortgagor's  nominee.(3) 

If  in  a  suit  by  a  mortgagor  for  redemption  against 
successive  mortgagees,  the  first  mortgagee  does  not 
appear  at  the  hearing,  and  a  decree  nisi  is  taken  against 
him,  and  the  mortgagor  does  not  serve  him  with  a  sub- 
poena to  show  cause,  any  of  the  defendants  (the  subse- 
quent mortgagees)  are  at  liberty  to  serve  the  first  mort- 
gagee with  the  subpoena  to  show  cause  and  make  the 
decree  absolute  against  him. (4) 

A  bill  of  foreclosure  cannot  be  set  down  to  be  heard  as 
a  short  cause,  unless  by  corisent.(5)  The  decree  directs 
a  reference  to  the  Master,  to  take  an  account  of  principal 
and  interest  due  on  the  mortgage,  and  to  tax  the  mortga- 
gee's costs,  and  directs  that  if  the  same  are  paid  by  the 
mortgagor,  at  such  time  and  place  as  the  Master  shall 
fix,  the  mortgagee  is  to  reconvey  the  premises,  but  orders, 
in  default  of  payment  at  such  time  and  place,  that  the 
mortgagor  be  absolutely  foreclosed  from  all  equity  of 
redemption  in  the  mortgaged  premises .[b] 

(1)  Humphreys  v.  Harrison,  1  J.  &  W.  581. 

(2)  Hippesley  v.  Spencer,  5  Madd.  422. 

(3)  Mackensie  v.  Robinson,  3  Atk.  559. 

(4)  Cottingham  v.  Lord  Shrewsbury,"  5  Sirn.  395. 

(5)  Rashleigh  v.  Dayman,  2  Madd.  147. 

[a]  An  injunction  lies  against  a  mortgagor,  in  possession  of  the  mortgaged  premises 
to  stay  waste,  even  though  no  bill  of  foreclosure  have  been  filed,  on  the  ground  that  the 
Court  will  not  suffer  the  mortgagor  to  prejudice  the  security.  Brady  v.  Waldron,  2 
Johns.  Ch.  Rep.  148;  Downing  v.  Palmateer,  1  Monroe,  65.  But  a  mortgagor,  who  has 
sold  his  equity  of  redemption,  without  taking  any  security,  as  indemnity  against  his 
bond,  cannot  have  an  injunction  to  stay  waste,  against  his  vendee,  on  the  ground  that 
he  will  be  answerable,  for  what  the  land  may  fail,  to  the  mortgagee.  Brutnley  v.  Fan- 
ning, I  Johns.  Ch.  Rep.  501. 

\b]  The  course  which  is  pursued  in  many  of  the  states  of  the  union  is,  primarily  and 

ordinarily,  to  direct  a  sale  of  the   mortgaged  premises,  giving  the  debtor  any  surplus 

after  disch  irging  the  debt  secured  by  the  mortgage,  or  distributing  such  surplus,  according 

to  the  order  of  priority,  among  the  subsequent  incurnbrancers — and  this,  without  any  dis- 

»Eng.  Chan.  Reps.  vii.  463. 
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*If  a  first  mortgagee  files  a  bill  against  the  sec- 
ond mortgagee  and  the  mortgagor,  the  decree  gives  the 
second  mortgagee  six  months  after  the  date  of  the 
Master's  report  to  redeem  the  first  mortgagee,  and  in 
default  forecloses  such  second  mortgagee  ;  in  the  event 
of  such  foreclosure,  the  decree  refers  it  back  to  the  Master 
to  compute  subsequent  interest,  and  to  tax  the  subsequent 
costs,  and  gives  the  mortgagor  three  months  after  the 
subsequent  report,  to  redeem,  and  in  default,  forecloses 
him  also,  whereby  the  estate  becomes  absolute  in  the  plain- 
tiff, the  first  mortgagee.  The  decree  also  directs  that,  if 
the  second  mortgagee  redeems  the  plaintiff,  that  it  shall 
be  referred  to  the  Master  to  take  an  account  of  principal 
and  interest  due  to  the  said  second  mortgagee,  and  to  tax 
him  his  costs,  and  to  compute  interest  on  what  he  has  paid 
to  the  plaintiff  for  principal,  interest,  and  costs,  and  gives 
the  mortgagor  three  months,  after  the  Master's  report  to 

tinction,  whether  there  is  a  power  to  sell  contained  in  the  mortgage  or  not.  This  is  the 
practice  in  New  York,  Maryland,  Virginia,  South  Carolina,  Tennessee,  Kentucky, 
Indiana,  Alabama,  and  probably  in  several  other  States.  But  in  the  New  England 
States,  the  practice  of  a  strict  foreclosure  would  seem  to  prevail,  and  the  creditor  takes 
the  estate  to  himself,  instead  of  having-  it  sold,  and  the  proceeds  applied.  In  Vermont, 
the  mortgagor  is  allowed  by  the  decree,  a  definitive  time,  (which  is  sometimes  one  and 
two  years,)  to  redeem,  and  in  default,  the  equity  of  redemption  is  foreclosed.  Smith  v. 
Bailey,  10  Vermont,  163;  Austin  v.  Adm'r  of  Jackson,  10  Vermont,  267.  In  Massa- 
chusetts, Rhode  Island,  and  Maine,  the  mortgagor  has  three  years,  and  in  Connecticut, 
fifteen  years,  in  New  Hampshire,  one  year,  to  redeem,  after  entry  and  seisin  by  the 
mortgagee,  upon  breach  of  the  condition.  The  practice  of  a  strict  foreclosure  has  also 
been  allowed  in  North  Carolina.  2  Hoff.  Ch.  Prac.  133  ;  Nelson  v.  Carrington,  4  Munf. 
332;  Downing  v.  Palrnateer,  1  Monroe,  66;  Humes  v.  Shelby,  1  Tenn.  79.  Hurd  v, 
James,  1  Tenn.  201 ;  Rodgers  v.  Jones,  1  McCord's  Ch.  Rep.  221;  Paunell  v.  Farmers' 
Bank,  7  Har.  &  Johns.  202 ;  David  v.  Grahame,  2  Har.  &  Gill,  94 ;  Lockwood  v.  Lock. 
wood,  1  Day,  295;  Lyon  v.  Sanfbrd,  5  Conn.  544;  Abbev.  Goodwin,  7  Conn.  327;  2 
Swift's  Dig.  656.  683;  Erskine  v.  Townsend,  2  Mass.  493;  Baylies  v.  Bussen,5 
Greenl.  153;  Swett  v.  Horn,  1  New  Hamp.  332;  Spiller  v.  Spiller,  1  Hayw.  482;  4 
Kent's  Comrn.  181 ;  2  Story's  Eq.  Jur.  293,  294  ;  Singleton  v.  Gayle,  8  Port.  277  ;  Wil- 
kins  v.  Wilkins,  4  Port.  245 ;  Hunt  v.  Lewin,  4  Stew.  &  Port.  133. 

In  Ohio,  the  mortgaged  premises  must,  upon  a  bill  of  foreclosure,  be  valued,  agreeably 
to  the  provisions  of  the  law  regulating  judgments  and  executions,  and  the  Court  will 
direct  a  sale,  and  not  a  foreclosure,  if  two-thirds  of  the  valuation  amount  to  more  than 
the  debt.  Anonymous,  1  Hamm.  235 ;  Higgins  v.  West,  5  Hamm.  554.  This  valua- 
tion must  be  of  the  entire  estate,  without  deducting  the  incumbrances.  Baird  v. 
Kirtland,  8  Ohio,  24. 

Even,  however,  where  the  English  practice  of  strict  foreclosure  does  not  exist,  and  a 
sale  of  the  mortgaged  premises,  in  satisfaction  of  the  mortgage,  has  been  substituted, 
there  are  cases,  in  which,  in  order  to  perfect  the  title,  a  bill  for  a  strict  foreclosure,  though 
not  exactly  in  the  sense  in  which  those  terms  are  used  in  England,  may  be  adopted. 
Thus,  a  purchaser,  under  a  statute  foreclosure,  may  file  a  bill  to  fbrclose  the  eq  jity  of 
redemption  of  a  judgment  creditor,  or  subsequent  mortgagee ;  and,  in  doing  so,  he  is 
not  bound  to  make  the  mortgagor,  or  any  other  person  whose  equity  of  redemption  is 
already  barred,  a  party  to  the  suit.  And,  in  such  suit,  the  Court  may  order  a  sale  of 
the  premises,  or  may  decree  a  strict  foreclosure  against  the  creditor,  if  he  neglect  to 
redeem.  Benedict  v.  Gilman,  4  Paige,  58. 
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be  made  thereon,  to  redeem,  and  in  default  forecloses  him 
in  favour  of  such  second  mortgagee. 

The  order  in  such  a  suit  is  usually  framed  as  follows  : 
It  directs  a  reference  to  the  Master  to  take  an  account  of 
\vhat  is  due  to  the  plaintiff  for  principal  and  interest  on  his 
mortgage  security  in  the  pleadings  mentioned,  and  to 
tax  him  his  costs  of  this  suit :  and  upon  the  said  defend- 
ant (the  second  mortgagee)  his  paying  to  the  plaintiff 
•what  the  said  Master  shall  certify  to  be  due  to  him  for 
such  principal,  interest,  and  costs,  within  six  months  after 
the  said  Master  shall  have  made  his  report,  at  such  time 
and  place  as  the  said  Master  shall  appoint,  it  is  ordered 
that  the  said  plaintiff  do  convey  the  said  mortgaged 
premises,  free  from  all  incumbrances  done  by  him,  or  any 
claiming  by,  from,  or  under  him,  and  deliver,  upon  oath 
all  deeds  and  writings  in  his  custody  or  power  relating 
thereto,  to  the  said  defendant  (the  second  mortgagee)  as 
[  *534  ]  he  should  appoint,  but  *in  default  of  the  said 
defendant  (the  second  mortgagee)  his  paying  unto  the 
plaintiff  what  shall  be  reported  due  to  him  for  such  princi- 
pal, interest,  and  costs  as  aforesaid,  by  the  time  aforesaid, 
the  said  defendant  (second  mortgagee)  is  from  thenceforth 
to  stand  absolutely  debarred  and  foreclosed  of  and  from 
all  right,  title,  interest  and  equity  of  redemption  of,  in  and 
to  the  said  mortgaged  premises,  and  in  case  of  such 
foreclosure,  it  is  ordered  that  it  be  referred  to  the  said 
Master  to  compute  the  plaintiff  his  subsequent  interest, 
and  to  tax  his  subsequent  costs  ;  and  upon  the  mortgagor 
his  paying  unto  the  plaintiff  what  the  said  Master  shall 
certify  to  be  due  to  him  for  principal,  interest,  and  costs, 
•within  three  months  after  the  said  Master  shall  have  made 
his  subsequent  report,  at  such  time  and  place  as  the  said 
Master  shall  appoint,  it  is  ordered  that  the  said  plaintiff 
do  reconvey  the  said  mortgaged  premises  free,  &c.  &c., 
but  in  default  of  the  said  mortgagor  paying  unto  the  said 
plaintiff,  &c.  &c.,  the  said  mortgagor  is  to  be  foreclosed, 
&c.  as  above  :  but  in  case  the  said  second  mortgagee  shall 
redeem  the  plaintiff  as  aforesaid,  it  is  ordered  that  it  be 
referred  to  the  said  Master  to  compute  interest  on  what  he 
shall  so  pay  to  the  plaintiff;  and  it  is  also  ordered  that  the 
said  Master  do  take  an  account  of  what  is  due  to  the  said 
second  mortgagee  for  principal,  &c.  ;  and,  upon  the 
defendant  (mortgagor)  paying  the  amount  of  his  principal, 
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and  interest,  'and  costs,  and  what  he  has  paid  the  plain- 
tiff within  three  months  after  the  Master,  &c.  (as  before), 
it  is  ordered  that  the  said  second  mortgagee  do  convey, 
&c.,  to  mortgagor,  &c.,  but  in  default  to  be  foreclosed  as 
before. 

If  a  second  mortgagee  files  a  bill  against  the  mort- 
gagor and  the  first  and  third  mortgagees,  the  decree  is  a 
reference  to  take  an  account  of  principal,  and  interest, 
and  to  tax  costs,  due  to  the  first  mortgagee,  and  gives 
the  plaintiff  six  ^months  after  the  date  of  the  [  *535  ] 
report,  to  redeem  the  first  mortgagee,  and  in  default  of 
the  plaintiff  so  doing,  dismisses  the  bill  with  costs.  And 
the  decree  directs,  in  the  event  of  the  plaintiff  redeeming, 
a  reference  to  take  an  account  of  principal,  interest,  and 
costs,  on  his  mortgage,  and  to  compute  interest  on  what 
the  plaintiff  paid  to  the  first  mortgagee ;  and  upon  pay- 
ment by  the  third  mortgagee  or  the  mortgagor  of  such 
principal,  interest,  apd  costs,  and  the  amount  with  interest, 
paid  to  the  first  mortgagee  within  three  months  after  the 
report,  it  directs  the  plaintiff  to  convey  to  the  one 
redeeming  him ;  but  in  default,  the  decree  directs  a  fore- 
closure in  favour  of  the  plaintiff  the  second  mortgagee ; 
and,  in  case  the  third  mortgagee  redeems,  there  is  a 
reference  to  take  an  account  of  principal  and  interest, 
and  to  tax  costs,  and  to  compute  interest  on  his  payments, 
and  in  default  of  the  mortgagor  redeeming  within  three 
months,  directs  the  estate  to  be  foreclosed.  By  this  mode 
of  drawing  the  order  if  the  mortgagor  redeems  the  second 
mortgagee,  the  third  mortgagee  must  file  a  new  bill. 

If  the  mortgagee  is  in  possession,  the  decree  contains 
a  direction  for  the  Master  to  take  an  account  of  the  rents 
and  profits  of  the  mortgaged  premises  received  by  the 
plaintiff,  or  by  any  other  person  or  persons  by  his  order 
or  for  his  use,  or  which  he,  without  his  wilful  default, 
might  have  received  thereout,  and  orders  that  what  shall 
be  found  due  on  such  account  of  rents  and  profits  be 
deducted  out  of  what  shall  be  found  due  to  the  said  plain- 
tiff for  principal,  interest  and  cost  as  aforesaid. [a] 

A  mortgagee  by  entering  into  possession,  by  his  own 

[a]  A  mortgagee  in  possession  must  account  for  the  rents  and  profits  received  by 
him,  except  such  as  have  arisen  exclusively  from  his  own  improvements.  Moore  v.  Cable, 
1  Johns.  Ch.  Rep,  385. 
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act  makes  himself  accountable.(l)  And  a  mortgagee 
entering  and  thereby  preventing  subsequent  incumbrancers 
[  *536  ]  *from  entering,  and  permitting  the  mortgagor 
to  receive  the  rents  and  profits,  is  to  be  charged  with  all 
the  rents  and  profits  he  had  or  might  have  received  since 
his  entry,(2)  but  a  mortgagor  in  possession  is  not  liable 
to  account  for  the  rents  and  profits  to  the  mortgagee,  for 
the  mortgagee  ought  to  take  the  legal  remedy  to  get  into 
possession. (3)  Neither  has  the  mortgagee  any  title  to 
the  rents  of  the  mortgaged  premises  which  have  been  paid 
into  Court  by  a  receiver  appointed  in  a  suit  for  establish- 
ing the  will  of  the  mortgagor,  notwithstanding  after  the 
appointment  of  a  receiver,  he  gave  notice  to  the  tenants 
to  pay  their  rents  to  him.(4)  After  a  bill  has  been  filed 
by  a  second  incumbrancer,  a  first  incumbrancer  in  pos- 
session cannot  pay  surplus  rents  to  the  owner  of  the 
estate,(5)  but  before  notice  from  the  second  mortgagee, 
he  may,  but  after  notice  he  will  be  answerable  to  the  sec- 
ond mortgagee.(G) 

Where  the  parties  are  numerous,  it  is  usual  to  direct 
a  reference  to  the  Master  to  ascertain  priorities,  and  the 
parties  generally  consent  to  a  sale.  The  decree  directs 
the  usual  accounts  of  what  is  due  to  the  mortgagees,  their 
priorities,  with  the  usual  directions  for  the  subsequent 
incumbrancers  to  redeem  those  prior  to  them  according 
to  their  priorities.  And  in  case  the  mortgagees  consent 
to  a  sale,  it  directs  the  same. (7) 

In  the  decree  upon  a  bill  by  an  equitable  mortgagee,  the 
equitable  mortgagor  will  be  allowed  six  months  to  redeem 
the  deposited  deeds.(S) 

[  *537  ]  *A  mortgagor  having  taken  the  benefit  of  the 
Insolvent  Act,  the  provisional  assignee  was  made  a  defen- 
dant to  a  suit  to  foreclose.  He  put  in  an  answer  claiming 
no  interest  in  the  premises.  It  was  held  that  the  plaintiff 
ought  to  pay  him  his  costs  and  add  them  to  his  debt.(9) 

Sometimes  the  decree  contains  a  direction  for  the  Mas- 
ter to  cause  advertisements  for  all  persons  claiming  to  be 


(1)  Robinson  v.  Camming,  2  Atk.  410.        (2)  Coppring  v.  Cooke,  1  Vern.  270. 
(3)  Mead  v.  Lord  Orrery,  3  Atk.  244.          (4)  Thomas  v.  Brigstocke,*  4  Russ.  64. 
(5)  Parker  v.  Calcraft,  6  Madd.  11.  (6)  Berney  v.  Sewcll,  1  J.  &  W.  647. 

(7)  Mondey  v.  Mondey,  1  V.  &  B.  223.        (8)  Parker  v.  Housefield/-  2  M.  &  K.  419. 

(9)  Woodward  v.  Haddon,'  4  Sim.  606.  Weaving  v.  Count,d  6  Sim.  439. 

»Eng,  Chan,  Reps,  iii.  570.        blb.  viii,  63,        clb.  vi.  275.        dlb.  ix.  349. 
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incumbrancers  affecting  the to  come  in  before  the 

Master,  and  sometimes  it  directs  the  receiver  to  pay  and 
keep  down  the  interest  of  the  several  mortgages  charged 
on  or  affecting  the  estates  in  question  according  to  their 
respective  priorities. 

If  lasting  improvements  have  been  made  in  the  mort- 
gaged property,  the  decree  should  direct  an  inquiry  what 
money  has  been  laid  out  in  lasting  improvements,  and 
should  direct  the  Master  to  compute  interest  thereon. 

An  infant  cannot  be  foreclosed  without  a  day  to  show 
cause,(l)  but  has  six  months  after  he  comes  of  age  to  show 
cause. (2)[a]  The  only  cause  which  an  infant  can  show  is 
error  in  the  decree  ;  he  can  neither  ravel  into  the  account 
nor  is  he  entitled  to  redeem. (3)  Where  a  bill  of  foreclo- 
sure is  against  an  infant,  the  Court  said  the  proper  way  is 
to  decree  a  sale  which  binds  the  infant.(4)[6]  In  a  decree 
of  foreclosure  against  an  infant,  the  order  absolute  repeats 
the  clause  nisi  as  in  the  original  decree,  giving  six  months 
after  age  to  show  cause.(5)  If  a  feme  covert  is  entitled 
to  the  equity  of  redemption,  and  a  bill  of  foreclosure  is 
filed  against  *her  and  her  husband,  the  decree,  [  *538  ] 
when  made  absolute,  forecloses  her  absolutely,  and  she  is 
not  entitled  to  time  to  show  cause  after  the  death  of  her 
husband.(2) 

In  pursuance  of  the  decree,  the  plaintiff  carries  in  before 
the  Master  a  charge,  shortly  stating  the  substance  of  the 
mortgage  deed,  and  concluding  with  a  charge  that  there 

is  £ due  for  principal,  and  £ for  interest,  from 

the day  of  to  the day  of ;  he  also 

taxes  his  costs.  The  interest  is  calculated  up  to  the  day 
upon  which  the  Master  directs  payment  to  be  made.  The 
Master,  by  his  report,  finds  what  is  due  for  principal, 
interest,  and  costs,  and  appoints  the  defendant  to  pay  the 
amount  to  the  plaintiff  on  the  day  of ,  (six 

(1)  Booth  v.  Rich,  1  Vern.  295.    Goodlier  v.  Ashfen,  18  Ves.  83. 

(2)  Mallack  v.  Gallon,  3  P.  W.  352. 

(3)  Mallack  v.  Gallon,  3  P.  W.  352.     Williamson  v.  Gordon,  19  Ves.  114. 

(4)  Booth  v.  Rich,  1  Vern.  295.  (5)  Williamson  v.  Gordon,  19  Ves.  114. 

[a]  See  the  cases  cited  on  this  head,  ante,  260,  note  \a'\.     See  also,  Price  v.  Carver,  3 
Myl.  &  Cr.  157. 

[b]  A  decree  of  sale  is  valid,  against  an  infant,  unless  he  be  directed  to  join  in  the 
deed.     Mills  v.  Dennis,  3  Johns.  Ch.  Rep.  146 ;  Winston  v.  Campbell,  4  Hen.  &  Munf. 
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months  after  the  date  of  the  report,)  between  the  hours 

of and of  the  clock,  at  the  chapel  of  the  Rolls, 

in  Chancery-lane,  London. 

If  a  mortgagee  employs  a  bailiff  to  manage  the  mort- 
gaged estates,  he  is  entitled  to  be  allowed  for  the  same, 
but  if  he  manages  the  estates  himself  he  is  not  entitled  to 
any  allowance  for  his  care  and  pains,(l)  nor  will  the 
Court  sanction  a  private  agreement  between  mortgagor 
and  mortgagee  to  allow  the  latter  something  for  his 
trouble  in  collecting  rent.(2)[a]  A  mortgagee  was  allowed 
the  expense  of  a  receiver,  the  mortgaged  property  consist- 
ing of  small  houses  at  small  rents,  and  the  mortgagee 
living  at  a  distance.(S)  In  passing  a  mortgagee's  account, 
the  expenses  incurred  for  the  tenants  on  the  rent  day,  are 
disallowed  if  objected  to.  Repairs,  tithes,  land-tax,  and 
other  rates  are  done  and  payable  either  by  the  landlord  or 
tenant,  according  to  the  terms  of  the  lease  or  agreement, 
or  if  no  lease  or  agreement,  according  to  the  usual  course 
of  letting.[6] 

(1)  1  Eq.  Ca.  Ab.  7.  (2)  French  v.  Baron,  2  Atk.  120. 

(3)  Davis  v,  Dendy,  3  Madd.  170. 

[a]  A  mortgagee  is  entitled  to  be  allowed,  in  an  account  against  the  mortgagor,  all 
expenses  properly  incurred  for  the  recovery  of  the  mortgage  money.     Ellison  v.  Wright, 
3  Russ.  458.     He  is  not,  however,  entitled  to  compensation  for  his  trouble,  in  managing 
the  estate,  whether  the  parties  have  agreed  to  make  such  compensation  or  not.     Breck- 
enridge  v.  Brooks,  2  A.  K.  Marsh.  239  ;  Leith  v.  Irvine,  1  Myl.  &  K.  277,  (7  Eng.  Ch. 
Rep.  42.) 

[b]  Under  the  head  of  just  allowances,  it  has  long  been  the  course  of  this  court,  to 
allow  a  trustee  or  mortgagee  in  possession,  for  all  necessary  expenses  incurred  for  the 
defence,  relief,  protection  and  repairs  of  the  estate.    Thus,  when  a  mortgagee,  thinking- 
himself  absolutely  entitled,  had  expended  considerable  sums  in  repairs  and  lasting  improve- 
ments, he  was  allowed  the  value  of  them.     Hagthorp  v.  Hook,  1  Gill  &  Johns.  273.   So, 
a  mortgagee  was  allowed  to  charge,  as  for  repairs,  the  expense  of  making  an  aqueduct ; 
the  charge  being  small,  and  it  appearing,  that,  without  the  aqueduct,  the  mortgaged 
premises  would  not  have  been  supplied  with  water.    Saunders  v.  Frost,  5  Pick.  260. 
But  the  mortgagee  in  possession,  was,  in  one  case,  refused  by  Chancellor  Kent,  an 
allowance  for  his   improvements  in  clearing  wild  land,  they  not  being  considered  as 
necessary  reparations.     Moore  v.  Cable,  1  Johns.  Ch.  Rep.  385.     See  Conway  v.  Alex- 
ander,  7  Cranch,  218  ;  Ford  v.  Philpot,  5  Har.  &  Johns.  312 ;  Russell  v.  Blake,  2  Pick. 
505  ;  Ruby  v.  Abyssinian  Society,  15  Maine,  (3  Shepl.)  306.    Nor  will  he  be  allowed  for 
insurance  effected  by  him  on  the  mortgaged  premises.     Saunders  v.  Frost,  5  Pick.  260  : 
Faure  v.  Winans,  1  Hop.  283.     Although,  in  the  case  last  cited,  it  was  held,  that  he 
might  be  allowed  for  taxes  or  assessments,  which  were  a  lien  on  the  premises. 

On  the  other  hand,  a  mortgagee  in  possession,  in  propria  persona,  is  responsible  for 
reasonable  rent;  if  in  possession,  by  tenant,  he  is  responsible  only  for  rent  reserved  and 
received,  unless  he  has,  by  fraud  or  wilful  neglect,  received  less  than  he  might  have 
obtained.  Brainbridge  v.  Owen,  2  J.  J.  Marsh.  465  ;  Metcalfe  v.  Campion,  1  Moll.  238, 
(12  Eng.  Ch.  Rep.  118;)  Robertson  v.  Campbell,  2  Call,  421  ;  Reed  v.  Lansdaie,  Har- 
din,  7  ;  Wolcott  v.  Sullivan,  1  Edw.  399  ;  Van  Ruren  v.  Olmstead,  5  Paige,  9  ;  Saunders 
v.  Frost,  5  Pick.  260.  In  changing  such  rents  and  profits,  however,  the  estimate  must 
not  include  those  resulting  exclusively  f;.  ;i><  nts  marie  by  the  mortgagee  in 

possession,     llajrihorp  v.  Hook,  1  Gill  &,  Johns.  273 ;  Moore  v.  Cable,  1  Johns.  Ch.  Rep. 
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*In  addition  to  the  costs  of  the  suit,  the  mortgagee  is 
frequently  entitled  to  claim  extra  costs  against  the  mort- 
gagor or  his  representative.  In  a  case  where  the  mort- 
gagee had  been  put  to  great  expense  in  defending  an 
action  at  law  brought  by  the  heir  of  the  mortgagor,  and 
that  heir  afterwards  filed  a  bill  to  redeem,  the  mortgagee 
was  allowed  his  full  costs  expended  in  that  action. (l)[a] 
If  it  become  necessary  to  take  out  letters  of  administra- 
tion, the  mortgagee  will  be  ordered  the  expenses  thereby 
incurred. (2) 

In  taking  an  account  between  mortgagor  and  mort- 
gagee, or  against  a  mortgagee  in  possession,  annual  rests 
cannot  be  made  by  the  Master,  unless  directed  by  the 
decree,(3)  And  where  there  is  an  arrear  of  interest  to 
be  paid  at  the  time  of  possession,  the  Court  will  refuse 
annual  rests.(4)[&]  Interest  cannot  be  converted  into 

(1)  Ramsden  v.  Langley,  2  Vern.  535. 

(2)  Ramsden  v.  Langley,  2  Vern.  535.     Hunt  v.  Fownes,  9  Ves.  70. 

(3)  Webber  v.  Hunter,  1  Madd.  13.     Gould  v.  Tancred,  2  Atk.  534. 

(4)  Davis  v.  May,  19  Ves.  383,  a.  Coop,  238.    Shephard  v.  Elliot,  4  Madd.  254. 

385.  Nor  is  the  mortgagee  chargeable  with  interest  on  the  rents.  Breckenridge  v. 
Brooks,  2  A.  K.  Marsh.  239.  They  are  to  be  applied  to  keep  down  the  interest  on  the 
mortgage;  Saunders  v.  Frost,  5  Pick.  260;  and  are  to  be  charged  against  the  principal 
and  interest,  so  far  as  they  may  extend.  Reed  v.  Lansdale,  Hardin,  7  ;  and  see  State  of 
Connecticut  v.  Jackson,  1  Johns.  Ch.  Rep.  13  ;  Stoughton  v.  Lynch,  2  Johns.  Ch.  Rep. 
209  ;  Black  v.  Blakely,  2  M'Cord's  Ch.  Rep.  10 ;  Wright  v.  Wright,  2  M 'Cord's  Ch.  Rep. 
204 ;  Lightfoot  v.  Price,  4  Hen.  &  Munf.  431  ;  Williams  v.  Houghtailing,  3  Cowen, 
87,  note  a,  and  authorities  there  cited. 

In  taking  and  stating  an  account  of  the  amount  due  on  a  mortgage  for  a  portion  of 
the  purchase-money,  the  mortgagee  will  be  charged  with  the  rents  and  profits  of  the 
mortgaged  premises,  from  the  time  he  took  possession,  and  also  with  the  amount  of 
purchase-money  received  by  him,  on  the  sale  of  the  premises,  together  with  interest 
thereon,  to  the  time  of  stating  the  account.  Whittick  v.  Kane,  1  Paige,  202. 

Upon  the  principles  above  laid  down,  it  has  been  repeatedly  held,  that  a  mortgagee  in 
possession  of  slaves,  is  liable  to  the  mortgagor  for  their  hire,  from  which  an  allowance 
for  raising  their  young  is  to  be  deducted.  Fenwick  v.  Macey's  Ex'rs,  1  Dana,  286; 
Wilkins  v.  Sears,  4  Monroe,  348;  Field  v.  Beelor,  3  Bibb,  18;  Overton  v.  Bigelow,  10 
Yerg.48. 

An  account  will  also  be  taken  of  waste  by  the  mortgagee  in  possession,  and  the 
amount  of  such  waste  deducted  from  the  payments  made  by  the  mortgagor.  Kennedy 
v.  Baylor,  I  Wash.  162;  Rawlings  v.  Stewart,  1  Bland,  22. 

[a]  See  ante,  538,  note  [b]. 

[h]  Where  a  decree  ordered,  that  in  taking  the  accounts  of  a  mortgagee  in  possession, 
annual  rests  should  be  made,  and  that  the  rents  and  profits  of  the  premises,  as  often  as 
they  exceeded  the  interest  accrued  due  on  the  debt,  should  be  applied  in  reduction  of  the 
principal ;  a  rest  ought  to  be  made,  at  the  date  of  the  receipt,  by  the  mortgagee,  of  a 
sum  exceeding  the  interest,  though  occurring  in  the  interval  between  the  annual  rests  ; 
from  that  date  the  subsequent  annual  rests  ought  to  be  computed.  Binnington  v.  Har- 
wood,  T.  &  R.  477,  (11  Eng.  Ch.  Rep.  259  ;)  See  Raphael  v.  Boehm,  11  Ves.  92. 

A  mortgagee  entered  into  possession,  and  some  years  afterwards,  came  to  a  settled 
account  with  the  mortgagor,  by  which,  all  sums  then  due  to  the  mortgagee,  for  interest 
and  expenditure  in  substantial  repairs,  were  added  to  the  principal  money  ;  and  he  con- 
tinued in  possession,  for  many  years  afterwards  :  held,  in  a  suit  for  redemption,  that  the 
annual  rent  having  exceeded  the  interest,  annual  rests  ought  to  be  made  :  and,  that 
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principal  unless  there  is  an  agreement  to  make  it  prin- 
cipal^ l)[c]  nor  can  it  be  converted  into  principal  by 

(1)  Brown  v.  Barkman,  1  P.  W.  652. 

where  a  mortgagee  in  possession  agrees  to  such  settled  account,  he  must,  for  the  pur- 
poses of  charging  him,  be  considered  as  having  taken  possession  without  an  arrear  of 
interest  being  due.  Wilson  v.  Cluer,  4  Lond.  Jurist,  883 — per  Lord  Langdale,  M.  R. 
See,  also,  Scholefield  v.  Ingham,  1  C.  P.  Coop.  477. 

[c]  Compound  interest  is  never  allowed,  except  in  special  cases ;  as  where  a  settle- 
ment of  accounts  takes  place,  after  interest  has  become  due;  or  there  has  been  an  agree- 
ment for  that  purpose,  subsequent  to  the  original  contract ;  or  the  principal  and  interest 
are  computed  in  a  master's  report,  and  the  same  is  confirmed.  And  an  original  agree- 
ment, at  the  time  of  the  loan  or  contract,  that  the  interest,  when  it  falls  due,  shall  bear 
interest,  is  invalid.  State  of  Connecticut  v.  Jackson,  1  John.  Ch.  Rep.  13;  Darrel  v. 
Eden,  3  Desau.  241  ;  Van  Benschooten  v.  Lawson,  6  Johns.  Ch.  Rep.  313  ;  Cbilders  v. 
Deane,  4  Randolph,  408. 

This  principle  has  recently  been  discussed,  with  great  ability  and  clearness,  by  Chan- 
cellor Walworth,  in  Mowry  v.  Bishop,  5  Paige,  98,  where  it  was  contended  that  a  pro- 
missory note  payable  one  year  after  date,  with  interest,  to  be  paid  quarterly,  was  usurious. 
In  considering  the  question,  the  Chancellor  observes  :  "  It  is  insisted,  on  the  part  of  the 
defendants,  that  by  making  the  interest  payable  quarterly,  and  before  the  principal  sum 
becomes  due,  the  payee  of  the  note  receives  more  than  seven  per  cent,  for  the  use  of  his 
money  for  the  year ;  and  that  the  words,  after  that  rate  for  a  longer  or  shorter  time, 
in  the  statute  of  usury,  (1  R.  L.  of  1813,  p.  64,)  refer  to  the  whole  time  for  which  the 
principal  sum  is  loaned  or  agreed  to  be  forborne.  If  the  construction  contended  for  is 
the  true  construction  of  the  statutes  of  usury,  not  only  the  community  at  large,  but  the 
legal  profession  and  the  courts  have  long  been  in  an  error  on  this  subject ;  as  in  most  of 
the  loans  of  money,  upon  bond  and  mortgage,  in  our  commercial  cities,  for  many  years 
past,  the  interest  upon  the  loan  has  been  made  payable  either  semi-annually  or  quarterly. 
And  the  Court,  for  the  last  twenty  years,  has  repeatedly  and  constantly  sanctioned  such 
investments  of  moneys,  belonging  to  infants  and  others,  whose  estates  were  under  the 
protection  of  the  Court ;  although  I  am  not  aware  that  this  question  has  ever  been,  before, 
presented  distinctly,  to  the  consideration  of  the  Chancellor,  for  a  judicial  determination 
thereon.  Our  statute,  in  this  respect,  except  as  to  the  rate  of  interest  allowed  to  be 
taken,  is  a  transcript  of  the  statute  of  21st  James,  1st  ch.  17;  although  the  legislators  of 
modern  times  have  not  been  guilty  of  the  absurdity,  of  tacitly  sanctioning  that,  as  legal 
and  proper,  among  sinful  men,  which  they  expressly  declare  to  be  unlawful,  in  point  of 
religion  and  conscience.  The  proviso,  contained  in  the  fifth  section  of  the  statute  of 
James,  which  Justice  Dodridge  in  the  case  of  Oliver  v.  Oliver,  (2  Roll.  Rep.  469,)  says,  was 
inserted  in  that  act,  to  quiet  the  consciences  of  the  learned  bench  of  Bishops,  who  would 
not  consent  to  the  law,  without  such  a  clause,  has  therefore  been  omitted  in  the  more 
recent  statutes  of  usury,  both  in  England  and  in  this  country.  Many  cases  are  found, 
in  the  courts  of  our  sister  states,  which  have  sanctioned  the  practice  of  reserving  interest 
to  be  paid  annually,  upon  loans  of  the  principal  sum  for  a  longer  time;  and  in  several  of 
these  cases,  the  lender  has  been  permitted,  to  recover  interest,  upon  the  interest  from 
the  time  it  became  due.  (See  Peirce  v.  Rowe,  1  N.  Hamp.  Rep.  179  ;  Kennon  v.  Dickens, 
Cam.  &  Norw.  Rep.  357 ;  Greenleafe  v.  Kellogg,  2  Mass.  Rep.  568.)  In  other  cases,  it 
has  been  held,  that  interest  upon  the  annual  interest  could  not  be  recovered,  by  suit 
founded  upon  the  original  contract.  (Doe  v.  Warren,  7  Greenl.  Rep.  48;  Sparks  v. 
Garrigues,  1  Binney's  Rep.  165;  Hastings  v.  Wiswall,  8  Mass.  Rep.  455.)  And  in  the 
case  of  Forbes  &  Adams  v.  Canfield,  3  Ham.  Ohio  Rep.  1 7,  where  there  was  an  agree- 
ment, to  pay  annual  interest  upon  the  principal  sum  due,  and  the  parties,  after  the  lapse 
of  several  years,  computed  the  interest  upon  the  annual  interest,  from  the  time  it  became 
due,  and  included  the  whole  amount  in  a  new  security,  by  way  of  mortgage,  the  Supreme 
Court  of  Ohio  decided,  that  the  security  was  valid,  under  the  statute  of  Connecticut, 
which  is  similar  to  ours.  The  Supreme  Court  of  Pennsylvania  also  decided,  in  the  case 
of  Pawling  v.  Pawling,  4  Yeates's  Rep.  229,  that  an  agreement  to  pay  interest,  upon 
the  annual  interest,  which  should  not  be  punctually  paid,  within  three  months  after  it 
became  due,  was  a  valid  agreement.  In  this  state,  it  appears  to  be  settled,  that  an 
agreement  to  pay  interest,  upon  interest,  which  may  accrue  after  the  making  of  such 
agreement,  cannot  be  legally  enforced,  although  it  does  not  render  the  agreement  usu- 
rious. This  principle  is  merely  adopted  as  a  rule  of  public  policy,  to  prevent  an  accu- 
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endorsement  as  against  a  subsequent  incumbrancer  who 
has  given  notice.(l) 

The  Master's  report  is  filed,  and  confirmed  by  orders 
nisi  and  absolute,  unless  the  defendant  will  consent  to 
confirm  it  absolutely  in  the  first  instance.  On  the  day 
appointed,  either  the  mortgagee,  or  one  duly  authorized 
by  him  under  a  power  of  attorney,  attends  at  the  place 
appointed  to  receive  the  money,  and  remains  there  till  the 
expiration  of  the  time  appointed.  If  the  mortgage  money 
is  not  paid,  upon  an  affidavit  of  being  duly  attended,  and 
of  the  non-payment  *of  the  money,  the  plaintiff  [  *540  ] 
is  entitled  to  an  order  on  a  motion  as  of  course,  that  the 
defendant  do  from  henceforth  stand  absolutely  debarred 
and  foreclosed  of  and  from  all  right,  title,  suit,  and  equity 
of  redemption  of,  in,  or  to  the  said  mortgaged  premises. 
This  order  does  not  require  to  be  served.  If  the  plaintiff 
cannot  personally  attend  at  the  time  and  place  to  receive 
the  money,  he  authorizes  some  one  by  power  of  attorney 
to  receive  it  for  him.  In  this  case,  the  affidavit  is  made 
by  the  attorney. 

(1)  Digby  v.Craggs,  2  Eden,  200. 

mulation  of  compound  interest,  in  favour  of  negligent  creditors,  who  do  not  call  for  the 
payment  of  their  interest,  as  it  becomes  due.  And  in  the  case  of  Van  Benschooten  v. 
Lawson,  (6  Johns.  Ch.  Rep.  313,)  where  the  interest  was  not  made  payable  annually, 
but  the  security  was  in  the  ordinary  form,  for  the  payment  of  the  principal  sum  and 
interest,  at  a  particular  day,  Chancellor  Kent  refused  to  sanction  a  subsequent  agree- 
ment, to  pay  interest  from  a  previous  date,  as  tending  to  usury  and  oppression.  It  is 
proper  to  remark,  however,  in  relation  to  that  case,  that  the  agreement  to  compute  the 
back  interest,  was  not  founded  upon  any  previous  understanding  or  agreement  of  the 
parties,  either  express  or  implied,  that  the  interest,  as  such,  should  be  punctually  paid, 
at  certain  fixed  periods,  as  a  consideration  to  the  creditor,  for  the  extension  of  the  time 
of  payment  of  the  principal  debt.  And  I  infer  from  the  language  of  my  learned  prede- 
cessor, that  he  would  not  have  considered  the  principle,  adopted  by  him,  as  applicable  to 
such  a  case.  Indeed,  I  know  of  no  rule  of  equity,  which  can  authorize  this  court  to  set 
aside  an  express  agreement  to  pay  a  sum  of  money,  which  is  justly  and  conscientiously 
due  to  another,  which  agreement  violates  no  rule  of  law,  merely  because  the  party  could 
not,  previous  to  such  agreement,  have  enforced  the  payment  of  such  money  in  a  Court 
of  justice.  And  I  agree  with  the  Judges  of  the  Supreme  Court  of  North  Carolina,  in 
the  case  of  Kennon  v.  Dickens,  before  referred  to,  that  when  the  payment  of  the  interest, 
at  stated  periods,  forms  a  part  of  the  contract,  and  the  payment  ot  the  principal  sum  is 
postponed  to  a  distant  period,  upon  the  faith  of  the  agreement,  for  a  regular  and  punc- 
tual discharge  of  the  interest,  at  the  times  agreed  upon,  equity  and  good  conscience,  at 
least,  requires  that  the  debtor  should  fulfil  his  engagement,  or  render  unto  his  creditor, 
the  usual  equivalent  for  the  non-payment  of  the  periodical  interest,  at  the  times  agreed 
upon.  I  conclude,  therefore,  that  the  moral  obligation  of  the  debtor,  to  make  the  usual 
remuneration  for  the  loss  of  interest,  which  the  creditor  sustains  by  the  non-fulfilment  of 
his  contract,  in  such  a  case,  is  a  sufficient  consideration  to  support  a  subsequent  agree- 
ment in  writing,  to  pay  the  interest  on  such  arrears  of  interest ;  and  that  if  it  is  volun- 
tarily paid,  by  the  debtor,  although  such  payment  could  not  have  been  legally  enforced, 
independent  of  such  subsequent  agreement,  it  never  can  be  recovered  back." 

As  to  the  rule  for  calculating  interest,  where  partial  payments  have  been  made,  see 
Williams  v.  Houghtailing,  3  Cowen,  86 — 89,  and  the  very  learned  note  of  the  reporter, 
to  that  case. 
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In  Sudell  v.  Lewis,  (heard  22nd  March,  1834,)  there 
were  four  mortgagees  executors.  A  motion  was  made  to 
make  a  foreclosure  absolute  upon  the  affidavit  of  Clowes, 
one  of  the  mortgagees.  The  registrar  refused  to  draw 
up  an  order  except  on  the  affidavit  of  all  the  mortgagees. 
Fox,  one  of  them,  was  dead.  Suddell,  another,  was  at 
Rome ;  the  fourth  mortgagee  made  an  affidavit,  and 
the  plaintiff's  solicitor  proved  by  affidavit  the  death  of 
Fox,  and  that  the  mortgagee  at  Rome  had  never  acted 
in  testatrix's  affairs,  nor  received  any  money  whatever 
an  account  of  her  estate.  The  Vice-Chancellor  on  read- 
ing these  affidavits,  made  the  order  of  foreclosure  absolute. 

ENLARGING  THE  TIME  FOR  PAYMENT  OF  MORTGAGE  MONEY. 

Upon  a  fit  case  made  out,  (as  where  the  mortgagor  was 
unable  to  sell,)  the  Court  has  a  discretion  in  a  bill  of  fore- 
closure to  enlarge  the  time  appointed  by  the  Master's 
report  for  paying  the  amount  of  principal,  interest,  and 
costs  as  found  due  by  him ;  and  under  the  circumstances 
of  the  case,  the  Court  have  gone  so  far  as  to  make  a  fourth 
order  to  enlarge  thetime,(l)  although,  in  other  cases,  they 
[  *541  ]  have  ^refused  the  first  application.(2)[a]  The 

(1)  Edwards  v.  Cunliffe,  1  Madd.  287.  (2)  Nanny  v.  Edwards,*  4  Russ.  124. 

[a]  It  is  the  duty  of  the  officer  entrusted  with  the  sale  of  property  under  a  judgment 
or  decree  for  the  payment  of  a  debt,  to  put  it  up  for  sale,  at  such  a  time  and  under  such 
circumstances  as  to  make  it  bring  the  best  price,  without  injuring  the  party  entitled  to 
the  proceeds  of  the  sale,  by  delaying  the  payment  of  his  debt.  And  if  a  master  is  proceed- 
ing  to  sell  property,  under  a  decree  in  chancery,  at  an  improper  time,  and  when  it  must 
necessarily  sacrifice  the  property,  as  in  the  case  of  the  raging  of  a  pestilence,  or  a 
threatened  invasion,  it  would  be  the  duty  of  the  Court  to  interfere.  But  the  Court  has 
no  right  to  interfere,  for  the  relief  of  a  defendant,  by  arbitrarily  suspending  the  ordinary 
operation  of  the  laws  for  the  collection  of  debts,  in  reference  to  his  particular  case  ;  and 
accordingly,  where  no  valid  reasons  were  shown  for  a  postponement,  of  the  character 
above  referred  to,  an  order  of  a  Vice-Chancellor,  postponing  the  sale  of  mortgaged  pre- 
mises, for  a  period  of  six  months,  was  reversed,  with  costs.  M'Gown  v.  Hall,  in  Chan. 
N.  Y.  Sept.  21, 1841,  Barbour's  Abstr.  Dec.  in  Ch.  68. 

It  was  held  also,  by  Chancellor  Kent,  that  a  sale  of  mortgaged  premises,  under  a 
decree,  will  not  be  postponed  merely  on  account  of  the  existence  of  war ;  war,  as  a  gene- 
ral calamity,  not  being  sufficient  to  justify  the  Court  in  interrupting  the  regular  adminis- 
tration of  justice,  and  the  collection  of  debts.  But  if  there  were  sufficient  evidence  of 
the  existence  of  any  immediate  or  impending  calamity,  over  the  city  or  place  where  the 
mortgaged  premises  were  situated,  which  would  .suspend  all  civil  business,  the  Court 
would  interfere  and  postpone  the  sale.  Astor  v.  Romayne,  1  Johns.  Ch.  Rep.  310. 

But,  in  the  case  last  referred  to,  a  sale  of  mortgaged  premises  was  postponed  for  eight 
weeks,  to  give  the  mortgagor  an  opportunity  to  comply  with  the  proposal  of  the  mort- 
gagee, such  delay  being  equally  beneficial  to  both  parties.  Ibid. 

It  would  seem,  however,  that  a  master  must  necessarily  be  clothed  with  the  same 

»Eng.  Chan.  Reps.  iii.  594. 
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time  may  be  enlarged  as  well  if  the  reference  was  obtained 
under  the  statute  as  if  in  pursuance  of  a  decree.(l )  Where, 
in  the  foreclosure  suit,  exceptions  are  taken  to  the  Master's 
report,  and  the  time  appointed  for  the  payment  of  the 
mortgage  money  is  likely  to  elapse  before  the  exceptions 
are  heard,  the  defendant  should  apply  to  the  Court  upon 
the  exceptions  being  filed,  to  have  the  time  enlarged  until 
the  exceptions  are  disposed  of. (2) 

In  order  to  obtain  an  enlargement  of  the  time  for  pay- 
ing the  amount  of  principal,  interest,  and  costs,  as  found 
due  by  the  Master's  report,  the  mortgagor  serves  a  notice 
of  motion  on  the  clerk  in  court  of  the  plaintiff,  (the  mort- 
gagee,) and  if  the  Court  grant  the  order,  it  is  drawn  up, 
referring  it  ba,ck  to  the  Master  to  compute  subsequent 
interest  and  to  tax  subsequent  costs  of  the  mortgagee,  and 
to  extend  the  time  of  payment  of  the  same  and  of  the 
principal,  interest,  and  costs  reported  due.  The  Master, 
in  taking  the  account  of  subsequent  interest,  only  com- 
putes it  upon  the  principal  sums  and  not  upon  the  interest 
and  costs  found  due  by  his  report.(3)[6]  The  report 

(1)  Wakerell  v.  Delight,  Coop.  27.  (2)  Renvoize  v.  Cooper,*  1  S.  &  S.  364. 

(3)  Whatton  v.  Cradock,  1  K.  267. 

discretion  which,  in  the  case  of  a  fieri  facias,  at  law,  belongs  to  the  sheriff.  In  the  case 
of  a  sheriff,  it  has  been  held  that  he  is  not  bound  to  obey  the  instructions  of  a  party,  in 
executing  a  Ji.fa.,  if  he  sees  it  will  produce  a  great  sacrifice  of  property  :  and  if  a  sale 
becomes  necessary,  he  is  bound  so  to  conduct  it,  as  not  to  oppress  the  party  unnecessa- 
rily, and  to  postpone  it,  where  a  great  sacrifice  would  be  the  consequence,  and  where  no 
injury  can  result  to  the  plaintiff,  from  the  delay.  And  where  a  party,  whose  personal 
property  had  been  seized,  under  an  execution  against  him,  and  a  sale  of  it  forced,  with 
great  rigour  and  oppression,  and  at  enormous  sacrifice,  by  the  deputy  sheriff,  acting  in 
concert  with  the  creditor,  who  was  the  chief  bidder  at  the  sale,  was  induced,  in  order  to 
avoid  the  sacrifice  of  the  whole  property,  to  yield  to  the  demands  of  the  creditor,  and  to 
give  him  a  bond  and  mortgage  for  a  large  sum  of  money,  so  as  to  cover  not  only  the 
amount  of  the  execution,  but  also  debts  clue  from  the  son  of  the  debtor  who  was  insol- 
vent, the  sale  was  declared  oppressive  and  illegal,  by  a  court  of  equity  ;  and  the  bond 
and  mortgage,  as  having  been  oppressively  and  illegally  obtained,  were  directed  to  stand 
as  security  for  the  amount  only  which  was  due  on  the  execution,  with  interest  and  costs ; 
and,  on  payment  of  that  amount,  to  be  delivered  up  and  cancelled.  M'Donald  v.  Neil- 
son,  2  Cowen,  139.  See,  also,  Grah.  Prac.  2d  ed.  387,  388;  Bixly  v.  Mead,  18  Wend. 
611. 

[6]  Sir  Lancelot  Shadwell,  V.  C.,  however,  held  otherwise,  in  Bruere  v.  Wharton,  7 
Sim.  483,  (10  Eng.  Ch.  Rep.  158,)  upon  the  authority  of  Neal  v.  Attorney  General, 
Mose.  246 ;  Bicldiam  v.  Cross,  2  Ves.  471 ;  and  the  following  note  from  Lord  Colchester's 

"  In  the  Exchequer,  Hil.  Term,  1790.  Robinson  v.  Pennyman.— After  the  report  of 
principal,  interest  and  costs,  on  mortgage,  and  time  enlarged,  with  order  to  compute 
subsequent  interest,  this  subsequent  interest  shall  be  computed  on  the  aggregate  reported 
sum  of  principal,  interest  and  costs,  and  not  on  the  principal  only  ;  and  agreed,  the 
practice  in  chancery  to  be  the  same." 

*Eng.  Chan.  Reps.  i.  187. 
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made  on  the  reference  to  the  Master  to  compute  subse- 
quent interest  and  to  tax  costs,  need  not  be  confirmed. 

REMEDIES  OF  A  MORTGAGEE  AFTER  A  FORECLOSURE. 

It  has  been  before  stated  that  a  mortgagee  may  put  in 
force  all  his  remedies,  and  that  suing  upon  the  bond,  or 
bringing  an  ejectment,  will  not  prevent  him  from  filing  a 
[  *542  ]  *bill  of  foreclosure.[a]  If  he  files  a  bill  of  fore- 
closure, and  the  mortgagor  is  unable  to  procure  the  money 
within  the  time  limited  by  the  Master's  report,  the  fore- 
closure is  made  absolute,  and  the  estate,  whatever  may  be 
its  value,  becomes  the  property  of  the  mortgagee ;  but  if 
the  mortgagee  afterwards  sues  on  the  bond  for  the  surplus 
amount  due  to  him  beyond  the  value  of  the  estate,  he 
opens  the  foreclosure.(l)[6]  In  the  case  last  cited,  the 
Court  granted  a  perpetual  injunction  against  the  mort- 
gagee, in  consequence  of  the  srnallness  of  the  difference 
between  the  value  of  the  estate  and  the  balance  sought  to 
be  recovered  in  the  bond,  and  Lord  Erskine  observed,  "  Is 
it  not  extraordinary  that  foreclosing  the  mortgagee  should 
keep  the  estate,  though  of  much  greater  value  ;  but  if  it 
is  a  scanty  security,  he  should  recover  the  difference  ?" 
he  then  suggests  that,  the  estate  should  be  sold  instead  of 
foreclosed,  and  if  the  sale  produced  more  than  the  debt, 
the  overplus  should  go  to  the  mortgagor;  if  less,  that  the 
mortgagee  should  have  his  remedy  for  the  difference.(l) 

In  Tooke*v.  Hartley,  Lord  Thurlow  said  that,  though 
the  defendant,  the  mortgagee,  under  the  mortgagor's  cove- 
nant in  the  mortgage  deed,  was  entitled  to  be  paid  what 
was  due  on  the  mortgage,  that  so  long  as  he  kept  the 
estate  he  must  take  the  pledge  as  a  satisfaction,  because 
by  not  knowing  what  it  would  produce,  he  could  not  say 
any  thing  was  due,  but  if  he  sold  the  estate  fairly,  and 
without  collusion,  and  for  the  best  price,  it  would  then 
appear  whether  it  produced  the  amount  of  the  money 
reported  due,  and  to  the  extent  of  what  it  did  not,  the 
mortgagee  had  a  right,  and  so  it  was  now  established,  to 

(1)  Perry  v.  Barker,  13  Ves.  205. 

[a]  See  ante,  530,  note  [h]. 

[h]  This  rule,  it  will  be  perceived,  for  the  reasons  stated  in  the  text,  can  be  applicable 
only  in  cases  of  strict  foreclosure, 
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bring  an  action  against  the  mortgagor  to  recover  the 
deficiency.(l)  In  the  above  case,  the  estate  was  fore- 
closed, then  sold  by  the  mortgagee  *by  public  [  *543  ] 
auction,  by  whom  notice  of  the  sale  was  given  to  the 
representative  of  the  mortgagor.  The  premises  were 
bought  in  by  a  trustee  for  the  mortgagee,  for  less  than  the 
principal,  interest,  and  costs ;  an  action  was  brought  for 
the  difference ;  which  action,  it  appears,  was  restrained, 
and  on  the  motion  to  dissolve,  the  Court  refused  to 
continue  the  injunction,  unless  the  mortgagor  would  bring 
the  money  into  court,  which  he  refused.  Lord  Thurlow 
said,  if  he  had  brought  the  money  into  court,  it  was  a  new 
case,  and  he  would  have  continued  the  injunction. 

REFERENCE  UNDER  THE  STATUTE. 

By  7  Geo.  2,  c.  20,  it  is  enacted,  that  upon  a  bill  of 
foreclosure,  the  Court  upon  application  by  the  defendant 
having  a  right  to  redeem,  and  upon  the  admission  of  the 
right  and  title  of  the  plaintiff  may,  before  the  cause  is 
brought  to  hearing,  make  such  order  or  decree  as  the 
Court  could  have  made  if  the  cause  had  been  regularly 
brought  to  a  hearing ;  but  it  is  provided,  that  the  said  act 
shall  not  extend  to  any  case  where  the  right  of  redemp- 
tion shall  be  controverted  by  different  persons,  nor  shall 
be  any  prejudice  to  subsequent  mortgagees  or  incum- 
brancers.[a] 

The  statute  of  7  Geo.  2,  c.  20,  as  to  a  foreclosure,  gives 
no  new  power  to  courts  of  equity.  A  defendant  submit- 
ting to  the  same  decree  as  the  plaintiff,  according  to  the 
case  made  by  the  bill,  would  be  entitled  to  at  the  hearing, 
may  at  any  time  stay  all  further  proceedings  in  the 
cause.(2) 

(1)  2  Bro.  C.  C.  125.  (2)  Praed  v,  Hull,*  1  S.  &  S.  331. 

[ol  This  statute  has  been  held,  however,  not  to  apply,  unless  all  the  defendants,  who 
are  interested  in  the  equity  of  redemption,  join  in  the  application,  and  admit  the  plain- 
tiff's title;  and,  consequently,  the  order  cannot  be  made,  where  one  of  the  defendants  is 
an  infant.  Lushington  v.  Price,  9  Sirn.  651.  See,  also,  Roe  v.  Wardle,  3  You.  &  Coll. 
70;  S.  C.  2  Lond.  Jurist,  640. 

•Eng.  Chan.  Reps.  i.  169. 

VOL.  i.  44 
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The  right  to  a  summary  reference  at  the  instance  of  a 
mortgagor  defendant  may  be  varied  by  circumstances ; 
[  *544  ]  *thus  if  the  defendant,  the  mortgagor,  is  in  con- 
tempt, he  cannot  obtain  the  reference  on  motion  under  the 
statute.(I)  And  if  the  plaintiff  in  the  foreclosure  suit  is 
entitled  to  an  execution  at  law,  the  mortgagor  cannot, 
under  the  statute,  obtain  a  reference  to  ascertain  the 
amount  of  principal,  interest,  and  costs,  and  to  restrain 
proceedings.(2)  If  the  bill  is  not  confined  to  a  mere 
foreclosure,  no  order  of  reference  can  be  made  under  the 
statute.(3) 

As  soon  as  the  defendant  has  entered  his  appearance, 
and  before  filing  his  answer,  if  he  is  desirous  of  redeeming, 
he  is  at  liberty  to  give  a  notice  of  motion  for  the  usual 
reference  to  the  Master  to  take  an  account  of  principal, 
interest,  and  costs,  and  the  same  order  will  be  made  as  if 
the  cause  had  been  regularly  heard.  Where  the  defen- 
dant under  this  act,  moves  to  refer  it  to  the  Master,  to 
take  an  account  of  principal,  interest,  and  costs,  and  to 
redeem,  he  must  take  the  statements  of  the  bill  to  be  true ; 
if  he  desires  to  dispute  or  litigate  them,  he  must  answer, 
and  put  the  cause  at  issue.  The  order  recites  the  prayer 
of  the  bill,  that  the  defendant  has  appeared,  but  that  he 
has  not  answered ;  recites  his  admission  of  the  mortgage 
as  stated  in  the  plaintiff's  bill,  and  that  the  defendant  now 
offering  to  pay  the  same,  it  is  pursuant  to  an  act,  &c.  &c. 
referred  to  the  Master  to  take  an  account  of  principal  and 
interest  due  on  the  mortgage,  and  to  tax  the  plaintiff's 
costs,  and  upon  defendant  paying  to  plaintiff  what  the 
Master  finds  due,  within  six  months,  at  a  time  and  place 
to  be  appointed  by  the  Master,  the  plaintiff  is  ordered  to 
reconvey  the  mortgaged  premises  free  from  incumbrances, 
and  to  deliver  up  deeds,  &c.,  but  in  default  of  payment  the 
defendant  is  to  be  foreclosed. 

[  *545  ]  Blinder  a  reference  of  this  description,  the 
Master  cannot  go  into  evidence  as  to  payments  on  account 
of  principal  and  interest,  but  must  proceed  upon  the 
admission  of  the  principal  and  interest  due  upon  the 
mortgage  as  stated  in  the  bill.  Exceptions  to  a  Master's 
report  receiving  such  evidence  were  in  the  case  cited 
allowed. (4)  The  jurisdiction  under  the  statute,  gives  to 

(1)  Hewitt  v.  M'Cartney,  13  Ves.  560,  (2)  Amis  v.  Lloyd,  3  V.  &  B.  15. 

(3)  Bastard  v.  Clarke,  7  Ves.  489,  (4)  Huson  v.  Hewson,  4  Vcs,  105, 
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a  short  order  the  effect  of  a  decree  of  foreclosure.  The 
time  fixed  in  pursuance  of  the  order  for  paying  the  mort- 
gage money  may  be  enlarged  in  the  usual  marmer.(l) 
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After  what  length  of  time  allowed  to  be  filed,  545.  On  what  terms  a  mortgagee  may 
redeem,  546.  What  may  redeem,  547.  Effect  of  dismissing  a  bill  to  redeem,  547. 
When  a  second  or  subsequent  mortgagee  has  possession  of  the  title  deeds,  548.  Rights 
of  the  mortgagees  where  the  mortgaged  premises  are  in  the  hands  of  third  persons, 
549. 

As  a  general  rule  there  can  be  no  redemption  of  a 
mortgage  after  twenty  years'  possession,(2)[«]  unless  cir- 
cumstances are  proved  by  the  mortgagor  showing  an 
acknowledgment  of  his  title  by  the  mortgagee,(3)[6]  or 

(1)  Wakerell  v.  Delight,  9  Ves.  36.     Coop.  27. 

(2)  Whiting  v.  White,  Coop.  4.     Beckford  v.  Wade,  17  Ve..  99.     Anon.  3  Atk.  313. 

(3)  Barron  v.  Martin,  19  Ves.  327. 

[a]  Demarest  v.  Wynkoop,  3  Johns.  Ch.  Rep.  129  ;  Slee  v.  Manhattan  Co.,  1  Paige, 
48  ;  Fenwick  v.  Macy,  1  Dana,  ^19  ;  Hodle  v.  Healy,  6  Madd.  181 ;  Rayner  v.  Oustler, 
GMadd.  274;  Ross  v.  Norvell,  1  Wash.  14;  Lamar  v.  Jones,  3  Har.  &  M'H.  328; 
Wells  v.  Morse,  11  Vermont,  9.  But  possession  by  the  mortgagee,  for  a  period  short  of 
twenty  years,  is  not  enough  :  the  possession  must  be  an  actual,  quiet  and  uninterrupted 
possession,  for  twenty  years,  or  a  period  of  time  sufficient  to  toll  the  right  of  entry  at 
law.  Moore  v.  Cable,  1  Johns.  Ch.  Rep.  385.  But  in  Connecticut,  it  has  been  held, 
that  fifteen  years'  possession,  where  no  statute  disabilities  or  special  circumstances,  equi- 
valent  thereto,  exist,  will  bar  an  equity  of  redemption.  Skinner  v.  Smith,  1  Day,  124; 
Lockwood  v.  Lockwood,  1  Day,  295.  And  length  of  time  is  a  bar  to  a  bill  to  redeem, 
only  where  the  parties,  entitled  to  the  equity  of  redemption,  have  been  tenants  in  fee 
simple:  for,  otherwise,  conveyance  of  the  equity  of  redemption  cannot  be  presumed. 
Cowne  v.  Douglass,  M'Cle.  &  Y.  274. 

[6]  And  in  the  case  of  the  mortgage  of  a  negro  slave  in  1784,  and  the  parties  living  in 
the  same  neighbourhood  all  the  time,  where  the  mortgagor  never  applied  to  redeem 
until  1805,  and  the  mortgagee  replied,  that  he  was  old  and  unwilling  to  have  a  lasv  suit, 
and  that  he  would  deliver  up  the  negro,  if  the  mortgagor  would  pay  the  money  loaned, 
with  interest,  and  charge  nothing  for  the  hire  of  the  negro,  this  was  held  a  recognition 
of  a  then  subsisting  mortgage.  Shepperd  v.  Murdock,  3  Murph.  218;  see  also,  Quint 
v.  Little,  4  Greenl.  495. 

No  length  of  time  is  a  bar  to  a  redemption  of  a  mortgage,  where  there  is  fraud  in  the 
transaction,  or  where,  by  the  agreement  of  the  parties,  at  the  time,  the  mortgagee  is  to 
enter  and  keep  possession  until  he  is  paid  out  of  the  profits.  Marks  v.  Pell,  1  Johns. 
Ch.  Rep.  594. 

The  parties  to  a  conditional  sale,  both  removed  from  the  state  where  the  contract  was 
made,  soon  after  the  time  allowed  for  a  re-purchase  expired ;  twenty-two  years  after- 
wards,  and  after  the  death  of  both,  the  heirs  of  the  vendor  brought  a  bill  to  redeem ; 
and  to  account  for  the  delay,  alleged,  that  the  vender  did  not  know  where  the  vendee 
resided  after  his  removal ;  but,  as  it  did  not  appear  that  he  made  an  inquiry,  with  a  view- 
to  redeem,  or  supposed  he  had  any  right,  it  was  held,  that  these  facts  did  not  justify  a 
decree  for  redemption.  Picken's  ex'rs  v.  Walker's  heirs,  3  Dana,  167. 
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unless  the  mortgagor  has  laboured  under  an  impediment,[c] 
[  *546  ]  and  even  in  that  case,  ^according  to  Lord  Ken- 
yon's  opinion,  there  can  be  no  redemption  after  ten  years 
from  the  time  the  impediment  has  been  removed. (1) 

If  the  mortgagee  in  possession  by  a  solemn  act  shows  it 
to  be  a  mortgage,  such  as  by  receiving  interest,  by  stating 
an  account,  or  by  treating  it  in  any  will  or  deed  as  a 
mortgage,  a  redemption  may  be  decreed  after  twenty 
years.(2)  It  appears  parol  evidence  of  such  acts  may  be 
received,  if  clear  and  unequivocal.(3)  The  delivery  of  an 
account  within  twenty  years  by  a  receiver  and  manager 
of  the  estate  without  any  authority,  (the  employer  being 
in  a  state  which  rendered  him  incapable  of  managing  his 
affairs,)  is  not  sufficient  to  found  a  title  to  redeem. (4)  A 
bill  for  redemption  after  twenty  years,  upon  the  evidence 
of  a  conversation  proved  by  one  witness  only,  was  dis- 
missed.^)^] 

A  mortgagor  cannot  redeem  without  paying  what  is 
really  due,[6]  and  where  a  mortgagee  buys  in  an  incum- 

(1)  Beckford  v.  Wade,  17  Ves.  99.  (2)  Whiting  v.  White,  Coop.  4. 

(3)  Barren  v.  Martin,  19  Ves.  327.  (4)  Barren  v.  Martin,  Coop.  189. 

(5)  Reeks  v.  Postlethwaite,  Coop.  161. 

[c]  An  infant  is  allowed  twenty  years  after  he  arrives  of  age,  to  file  his  bill  for  the 
redemption  of  a  mortgage.  Lamar  v.  Jones,  3  Harr.  &  M'H.  328. 

[a]  But  a  mortgagor's  assent  to  the  sale  and  absolute  conveyance,  by  the  mortgagee, 
for  the  payment  of  the  debt,  and  his  receipt  of  the  overplus,  may  be  proved  by  parol, 
and  his  equity  of  redemption  extinguished  thereby.  Craig  v.  Feland,  4  Monroe,  235. 

[6]  A  mortgagor,  who  goes  into  Chancery  to  redeem,  will  not  be  permitted  to  do  so, 
but  upon  payment,  not  only  of  the  mortgage  debt,  but  of  all  other  debts  due  from  him  to 
the  mortgagee.  But  if  a  mortgagee  seeks  to  foreclose,  in  Chancery,  the  mortgagor  will 
he  permitted  to  redeem,  upon  payment  of  the  mortgage  debt  only  ;  and  if  a  subsequent 
mortgagee,  or  judgment  creditor,  files  a  bill  to  redeem,  he  will  be  permitted  to  do  so, 
upon  the  payment  of  the  mortgage  debt  alone.  Lee  v.  Stone,  5  Gill  &  Johns.  1. 

If  a  mortgagor  comes  in  to  redeem,  he  must  pay  up,  riot  only  the  mortgage  money, 
but  also  subsequent  advances  made  by  the  mortgagee.  Ogle  v.  Ship,  1  A.  K.  Marsh. 
287.  See  Hopkins  v.  Stephenson,  1  J.  J.  Marsh.  344. 

A.  being  indebted  to  B.,  by  bond,  was  arrested  in  New  York,  and  to  secure  the  bond, 
made  a  mortgage  of  his  land  in  Connecticut  to  B.;  after  which,  C.  paid  the  bond  and 
took  an  assignment  of  the  mortgage :  Held,  that  A.  could  not  redeem,  without  paying  to 
C.  the  sum  actually  advanced  by  him,  and  seven  per  cent,  interest.  Mallory  v.  Aspin- 
wall,  2  Day,  280. 

Under  ordinary  circumstances,  a  purchaser  of  a  mortgagee  stands  in  his  place,  and 
must  submit  to  a  redemption,  on  the  same  terms  ;  for,  though  he  may  purchase  for  a 
large  sum,  and  though  he  has  the  legal  title,  yet  he  has  not  equal  equity  with  the  mort- 
gagor ;  for  he  buys  with  notice.  His  title,  being,  on  its  face,  for  the  security  of  money, 
should  put  him  on  inquiry  ;  and  any  thing  which  puts  one  on  inquiry  is  sufficient  notice. 
Henderson  v.  Stewart,  4  Hawks,  256. 

There  are  cases,  however,  where  a  different  rule  prevails ;  as  where  the  purchaser 
advances  the  money,  and  takes  a  conveyance  for  the  benefit  of  the  mortgagor  or  his 
heirs,  and  not  for  his  own  benefit.  But  where  the  clefcndnnt  takes  the  absolute  convey- 
ance to  himself,  and  in  his  answer  denies  the  complainant's  right  to  redeem,  he  must  be 
viewed  as  a  mere  assignee  of  a  mortgagee,  and  must  submit  to  a  redemption,  on  the 
same  terms,  and  is  not  entitled  to  the  sum  which  he  has  actually  advanced.  Ibid. 
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brance,  he  shall  be  allowed  as  against  the  mortgagor  all 
that  is  due  upon  it,  though  he  bought  it  for  less ;  but  it  is 
otherwise  if  the  heir  or  trustee  of  a  mortgagor  buys  in  an 
incumbrance  as  against  subsequent  incumbrancers  and  cre- 
ditors, in  which  case  he  can  only  be  allowed  what  he  has 
paid  for  an  incumbrance. (1) 

A  mortgagor  filing  a  bill  to  redeem  must  pay  the  costs 
of  defendants,[c]  claiming  under  the  mortgagee  upon  the 
principle  that  at  law  the  mortga^s  being  forfeited,  the 
mortgagee  is  at  liberty  to  deal  with  it  as  his  own  pro- 
perty.(2)  Where  upon  a  bill  of  redemption  and  fore- 
closure, the  mortgagee  assigns  his  mortgage  after  a  decree 
for  the  usual  ^accounts,  the  mortgagor  is  not  [  *547  ] 
to  pay  the  costs  of  the  supplemental  bill,  which  is  neces- 
sary to  bring  the  assignee  of  the  mortgagee  before  the 
Court.(3) 

Subsequent  incumbrancers  may  redeem  the  first  mort- 
gagee, though  the  mortgagor  is  foreclosed  by  a  decree,  and 
the  account  taken  in  the  suit  where  such  decree  was 
obtained,  will  not  bind  subsequent  incumbrancers. (4)[a] 
A  judgment  creditor  must  take  out  execution  before  he  is 
entitled  to  redeem  a  mortgagee  of  a  leasehold  estate.(5)[6] 
If  the  executor  has  assets,  the  heir  may  compel  him  to 

(1)  Darcy  v.  Hall,  1  Vern.  48.    Williams  v.  Springfield,  1  Vern.  476. 

(2)  Wetherell  v.  Collins,  3  Madd.  255.  (3)  Barry  v.  Wray,*  3  Ru?s.  465. 
(4)  Morrett  v.  Westerne,  2  Vern.  663.  (5)  Shirley  v.  Watts,  3  Alk.  200. 

[c]  Brockway  v.  Wells,  1  Paige,  617;  Benedict  v.  Oilman,  4  Pnige,  62.  But  a  subse- 
quent mortgagee,  who  seeks  to  redeem  from  the  purchaser  under  a  statute  foreclosure  of 
a  prior  mortgage,  is  not  bound  to  pay  the  costs  of  such  foreclosure,  the  same  being,  aa 
to  his  rights,  wholly  inoperative.  Vroom  v.  Ditmas,  4  Paige,  526. 

[a]  The  holder  of  a  junior  mortgage  or  incumbrance,  or  of  the  equity  of  redemption, 
is  not  bound  by  a  decree  of  foreclosure  to  which  he  was  no  party,  and  will  be  allowed 
to  redeem  the  estate,  although  the  senior  mortgagee  had  no  notice  of  such  claim.  Cooper 
v.  Martin,  I  Dana,  25.     See  Ormsby  v.  Thorpe,  2  Moll.  503,  (12  Eng.  Ch.  Rep.  584.) 

On  a  bill  of  foreclosure,  by  a  subsequent  mortgagee,  he  will  be  entitled  to  redeem  the 
prior  mortgage,  and  then  to  sell  the  whole  estate  for  the  money  due  on  both  mortgages. 
Western  Ins.  Co.  v.  Eagle  Fire  Ins.  Co.,  1  Paige,  284. 

But  an  incumbrancer  pendente  lite,  is  not  entitled  to  redeem,  and  therefore  need  not 
be  made  a  party  to  a  bill  of  foreclosure,  unless  under  special  c  .cumstances;  as  where 
he  became  a  judgment  creditor  after  the  commencement  of  the  suit,  but  before  the 
decree,  and  the  purchaser  at  the  Master's  sale  had  previous  notice  of  the  judgment,  and 
by  a  previous  agreement  with  the  mortgagor,  obtained  from  him  anord<  r  ibr  the  surplus 
moneys,  which  was  accepted  by  the  purchaser.  Burnett  v.  Denniston,  5  Johns.  Chan. 
Rep.  35. 

[b]  A  judgment  creditor  may  file  a  bill  to  redeem.     Hilt  v.  Hnlliday,  2  Litt.  332  ;  Van 
Buren  v.  Olmstead,  5  Paige,  9.     See  Lyon  v.  Johnson,  3  Dana,  546  ;  Tucker  v.  White, 
2  Dev.  &  Bat.  289. 

»Eng.  Chan.  Reps.  iii.  48J. 
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redeem  for  his  benefit.(l)  The  principle  that  where  two 
distinct  estates  are  mortgaged  for  two  distinct  debts,  that 
a  separate  redemption  cannot  be  decreed,[c]  operates  as 
long  as  the  equities  of  redemption  remain  united  in  the 
same  person.(2)  An  equity  of  redemption  cannot  be 
taken  in  execution.(3)[c?] 

Upon  a  bill  to  redeem  a  mortgage,  and  non-payment  at 
the  time  appointed,  it  is  a  motion  of  course  to  dismiss  the 
bill,(4)[e]  and  this  dismissal  is  equivalent  to  a  foreclo- 
sure.^) But  the  dismissal  of  a  bill  to  redeem  for  want 
of  prosecution  has  not  the  effect  of  a  foreclosure.(G)  It 
appears  that  praying  relief  where  a  mortgagee  is  a  party, 
is  the  same  as  praying  to  redeem,  and  that  if,  on  a  refer- 
ence to  the  Master,  the  plaintiff  the  mortgagor  does  not 
redeem,  the  Court  will  dismiss  the  bill.(7)  The  Court 
cannot  enlarge  the  time  for  payment  of  mortgage  money 
upon  a  bill  to  redeem  as  upon  a  bill  of  foreclosure.(8) 

[  *548    ]  *WHERE  A  SECOND  OR  SUBSEQUENT  MORTGAGEE  HAS 
THE  POSSESSION  OF  THE  TITLE  DEEDS. 

In  Head  v.  Egerton,  3  P.  W.  280,  Lord  Talbot  lays  it 
down  that  if  the  first  mortgagee  permits  the  mortgagor  to 
keep  the  title-deeds,  and  the  mortgagor,  showing  a  fair 
title,  mortgages  the  premises  to  a  second  mortgagee,  to 
whom  he  delivers  the  deeds,  the  first  mortgagee  is  acces- 
sory to  drawing  in  the  second.  And  in  Goodtitle  v. 
Morgan,  1  Term  Rep.  755,  and  in  Ryall  v.  Rowles,  1  Ves. 
348  and  360,  the  same  doctrine  is  laid  down  ;  but  subse- 
quent cases,  particularly  Evans  v.  Bicknell,  6  Ves.  183, 
and  Barnett  v.  Weston,  12  Ves.  130,  and  the  cases  cited 
in  the  notes  to  the  last  edition  of  Mr.  Vesey's  Reports, 

(1)  2  Com.  Di£.  Art.  Chan.  606.  (2)  Willie  v.  Lugg,  2  Eden,  78. 

(3)  Lyster  v.  Dolland,  3  Bro.  C.  C.  478.  (4)  Stuart  v.  Worrall,  1  Bro.  C.  C.  581. 

(5)  Cholmley  v.  Duchess  of  Oxford,  2  Atk.  267. 

(6)  Hansard  v.  Hardy,  18  Ves.  460. 

(7)  Hansard  v.  Hardy,  18  Ves.  460.          (8)  Novosielski  v.  Wakefield,  17  Ves.  417. 

[c]  An  equity  of  redemption  is  indivisible.     Franklin  v.  Gorham,  2  Day,  142. 

[d]  The  contrary  is,  as  has  been  already  seen,  (ante,  530, 531,  notes,)  the  prevailing  rule 
in  the  United  States ;  the  mortgage  being  regarded  as  a  mere  security  for  the  debt,  and 
the  estate  continuing,  until  a  foreclosure  and  sale,  in  the  mortgagor. 

[e]  The  decree,  upon  a  bill  to  redeem,  should  fix  the  time  within  which  the  redemp- 
tion is  to  take  place ;  and  should  direct  that  the  complainant's  bill  be  dismissed,  with 
costs,  if  the  money  be  not  paid  within  the  lime  prescribed.     Waller  v.  Harris,  7  Paige, 
167 ;  Shannon  v.  Speers,  2  A.  K.  Marsh.  312  ;  Stapp.  v.  Phelps,  7  Dana,  300. 
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have  very  much  qualified,  if  not  altogether  overturned 
this  decision ;  and  the  first  mortgagee  must  be  guilty  of 
a  negligence  almost  amounting  to  fraud,  to  be  postponed 
to  a  second  mortgagee  in  the  possession  of  the  title-deeds ; 
but  it  may  be  contended,  without  militating  against  the 
decisions  last  referred  to,  that  if  a  first  mortgagee  suffers 
the  title-deeds  to  remain  in  the  mortgagor's  possession, 
where  the  security  is  small,  it  may  amount  to  such  gross 
negligence  that  the  Court  would  postpone  him;  nor  do 
the  circumstances  disclosed  in  the  cases  reported  oppose 
this  conclusion.  Where  a  mortgagor  borrows  a  sum 
relatively  small  to  the  amount  of  the  value  of  the  whole 
estate  ;  where  a  party  mortgages  only  a  share  of  a  pro- 
perty, as  of  a  cargo,  or  where  trustees  have  the  legal 
custody  of  the  deeds,  or  in  any  other  case  in  which  com- 
mon prudence  would  not  require  the  delivery  up  of  the 
deeds,  it  appears  unreasonable  that  the  deeds  should  be 
required  to  be  delivered  up;  but,  if  the  amount  of  the 
first  mortgage  is  nearly  equal  in  value  to  the  estate,  and 
*the  mortgagor  is  entitled  absolutely,  there  seems  [  *549  ] 
no  principle  why  he  should  be  suffered,  by  the  mortgagee 
allowing  the  deeds  to  remain  in  his  possession,  to  draw  in 
another  individual  to  advance  further  sums  on  the  same 
security. 

A  mortgagee  may  refuse  to  part  with  the  deeds,  till  the 
money  is  paid,  but  ought  not  to  deny  an  inspection  in  his 
hands,  after  he  has  had  notice  to  be  paid  off.(l) 

RIGHTS  OF  MORTGAGEES  WHERE    MORTGAGED  PREMISES  ARE  IN 
THE  HANDS   OF  THIRD  PARTIES. 

If  a  sequestration  is  issued  against,  or  a  receiver 
appointed,  of  estates  and  premises,  upon  which  persons 
not  before  the  Court  have  claims,  as  in  the  case  of  a  mort- 
gagee, the  usual  course  of  the  Court  is  to  compel  such 
mortgagee  to  apply  to  be  examined  pro  interesse  suo.  In 
Walker  v.  Bell,  2  Madd.  21,  where  sequestrators  had 
taken  possession  of  certain  mortgaged  estates,  the  mort- 
gagees on  petition  obtained  an  order  to  have  the  rents  and 
profits  of  the  mortgaged  estates  in  the  hands  of  the 
sequestrators  applied  towards  payment  of  their  mortgage 

(1)  Thornhill  v.  Evans,  2  Atk.  331. 
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money,  and  possession  of  the  mortgaged  premises  given 
up  to  them  ;  and  in  Thomas  v.  Brigstocke,a  4  Russ.  64,  the 
Court  in  a  case  where  a  receiver  was  appointed  in  a  suit 
for  establishing  the  will  of  the  mortgagor,  on  the  application 
of  the  mortgagee,  for  the  rents  of  the  mortgaged  premises 
paid  into  court  by  the  receiver,  said  that  the  mortgagee 
should  not  only  have  given  notice  to  the  tenants,  not  to 
pay  their  rents  to  the  receiver,  but  ought  to  have  followed 
up  that  notice  by  moving  to  discharge  the  receiver. 

»Eng.  Chan.  Reps,  iii,  570. 
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CHAPTER  XIII. 

SUING  AND  DEFENDING  IN  FORMA  PAUPERIS. 

In  what  cases  part  of  a  fund  in  Court  is  advanced  to  enable  indigent  persons  to  sue,  550. 
Liberty  to  sue  or  defend  in  forma  pnuperis,  551.  By  next  friend  of  infants  or  married 
women,  552.  Privileges  and  liabilities  of  a  pauper,  552.  Costs  in  a  pauper  suit,  553. 
Effect  of  dismission  of  suit  by  a  pauper,  554. 

IN  Peck  v.  Beechy,a  2  Sim.  40,  the  Court  decided  that 
it  had  no  authority  to  advance  part  of  the  fund  in  the 
cause,  to  enable  indigent  parties  to  prosecute  their  claims 
to  it.  But  in  Freeman  v.  Fairlie,  Lord  Eldon  ordered 
upwards  of  £200  to  be  advanced  to  a  party  to  try  an  issue, 
and  Lord  Lyndhurst  followed  his  example  in  the  same 
cause,  for  the  assistance  of  another  claimant.  As  a  general 
rule,  it  is  usual  for  persons  in  extreme  poverty,  to  obtain 
an  order  for  liberty  either  to  sue  or  defend  in  forma 
pauperis^  that  is,  without  payment  of  any  fee  or  reward. 
This  order  does  not  exempt  them  from  paying  money  out 
of  pocket  for  copying,  paper,  &c.,  to  the  officers  of  the 
Court. 

The  liberty  to  sue  in  forma  pauperis  is  of  much 
antiquity,  and  was  permitted  in  proceedings  in  the  Star 
Chamber.(l)  In  the  ancient  orders  of  the  Court,  a  great 
distinction  is  made  between  suing  and  defending  in  forma 
pauperis.  By  the  98th  of  Lord  Bacon's  Ordinances,  any 
person  was  admitted  to  defend  in  forma  pauperis,  upon 
oath,  but  plaintiffs  were  ordinarily  referred  to  the  Court 
of  Requests,  (*which  appears  to  have  been  a  [  *551  ] 
Court  of  Equity  of  the  same  nature  with  the  Court  of 
Chancery,  but  inferior  to  it,)  or  to  the  provincial  coun- 
sel^]) And,  by  an  Order  of  1623,  a  plaintiff  was  not 
allowed  to  sue,  unless  he  first  brought  a  'certificate  from 
one  of  the  Masters  of  this  court,  both  of  the  likely  good 
of  the  merits  of  the  cause,  and  also  of  his  mean  and  weak 
state.(2) 

All  distinction  between  suing  and  defending  in  forma 
pauperis,  appears,  by  the  modern  practice,  to  be  disregarded 

(1)  Beam.  Ord.  44.  (2)  Beam.  Ord.  50. 
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excepting  that  a  plaintiff  is  required  to  procure  a  certifi- 
cate from  counsel  of  the  propriety  of  the  suit.  A  plaintiff, 
after  he  has  filed  his  bill,  and  procured  such  certificate, 
which  is  written  on  the  petition,  is  allowed  to  obtain  an 
order  upon  a  petition  as  of  course,[a]  supported  by  affi- 
davit, for  liberty  to  sue  in  forma  pauperis,  and  the  order 
appoints  the  party  a  counsel,  and  a  Six  Clerk.  A  defen- 
dant may  petition  for  an  order  to  defend  in  forma  pauperis, 
immediately  the  bill  is  filed,  arid  without  waiting  until  he 
has  entered  his  appearance. [6] 

The  affidavit  is  made  by  the  party,  and  not  by  a  third 
personal)  and  is  to  the  effect  that  such  party  is  not  worth 
5/.,  his  wearing  apparel  and  the  subject-matter  of  the  suit 
excepted.[c]  Where  the  defendant  was  the  vendor,  to  a 

(1)  Wilkinson  v.  Belsher,  2  Bro.  C.  C.  272. 

[a]  Where  an  order  had  been  obtained,  on  an  ex  parte  application,  that  the  complain- 
ant  be  permitted  to  prosecute  in  forma  pauperis,  the  same  was  vacated  with  costs. 
Isnard  v.  Cazeaux,  1  Paige,  39. 

[b]  Welford  v.  Daniell,  9  Sim.  652  ;  S.  C.  3  Lond.  Jurist,  650. 

It  seems  doubtful,  in  New  York,  whether  in  any  case,  a  party  can  defend  in  forma 
pauperis.  Though  this  doubt  grows  out  of  the  peculiar  phraseology  of  the  statute  in 
that  state.  Brown  v.  Story,  I  Paige,  588. 

But  in  New  Jersey,  where  it  appears,  by  affidavit,  that  the  defendant  is  not  worth 
fifty  dollars,  or  is  a  pauper,  receiving  support  from  a  township,  he  may,  upon  application 
to  the  Court,  have  a  solicitor  and  a  counsel  appointed  for  him,  and  be  permitted  to 
defend  in  forma  pauperis,  although  the  act  of  assembly  extends,  in  terms,  only  to  com- 
plainants. Pickle  v.  Pickle,  Halst.  N.  J.  Dig.  177. 

Where  a  report  has  been  made,  that  the  defendant  is  too  poor  to  employ  a  solicitor, 
and  the  defendant  neglects  to  act  upon  that  report,  by  procuring  a  counsel  and  solicitor 
to  be  assigned  to  him,  the  plaintiff  may,  if  he  choose,  proceed  to  take  the  bill  pro  con- 
fcsso.  Crook  v.  Coop,  3  Lond.  Jurist,  651.  Or  the  plaintiff  may,  if  he  choose,  apply  for 
an  order  to  assign  counsel  and  solicitor  to  a  defendant,  who  has  been  found,  by  the 
Master's  report,  too  poor  to  employ  a  solicitor  to  put  in  his  answer.  Wheeler  v.  Cotte- 
rell,  3  Lond.  Jurist,  650. 

[c]  In  New  York,  it  has  been  considered,  that  applications  for  this  privilege  are  not  to 
be  encouraged  ;  and  that  a  party  must  be  an  object  of  charity,  otherwise  the  privilege  of 
suing  in  forma  pauperis,  will  not  be  granted  to  him.     Isnard  v.  Cazeaux,  1  Paige,  39. 

A  party  was  dispaupered,  with  the  costs  of  the  application,  on  affidavits,  which  were 
not  wholly  contradicted,  by  the  party,  that  he  was  not  in  bad  circumstances.  Romilly 
v.  Grint,  2  Beav.  186. 

The  rule  of  permitting  a  party  to  sue  or  defend  in  forma  pauperis,  springs  out  of  the 
benignity  of  the  law,  which  provides  that  every  man,  however  low  and  poor  his  station, 
shall  be  enabled  to  obtain  the  same  measure  of  justice,  as  the  highest  and  most  opulent. 
It  gives  the  pauper  a  right  to  come  into  court  without  expense  ;  otherwise  his  poverty 
would, preclude  him  from  coming  there ;  the  same  commiseration  protects  him,  if  unsuc- 
cessful, from  payment,  because  such  an  order  would  serve  only  to  imprison  him  inter- 
minably. M'Donough  v.  O'Flaherty,  1  Beat.  59. 

Where  a  party,  pending  the  suit,  is  permitted  to  prosecute  the  defence  in  forma 
pauperis,  he  is  not  excused  from  the  payment  of  the  costs,  which  accrued  before  he 
was  admitted  to  defend  in  that  manner.  Brown  v.  Story,  1  Paige,  39  ;  Jones  v.  Peers, 
1  M'Cl.  &  You.  282. 

Upon  a  proper  application,  a  wife  maybe  permitted  to  file  a  bill  against  her  husband, 
for  a  separation,  in  forma  pauperis.  But  this  will  not  be  done,  until  the  Court  has  ascer- 
tained, by  the  report  of  a  Master,  that  she  has  probable  cause  for  filing  such  bill.  Robert- 
son v.  Robertson,  3  Paige,  387. 
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bill  for  the  specific  performance  of  an  agreement  to  sell  a 
small  cottage,  he  was  not  allowed  to  defend  in  forma  pau- 
peris, upon  an  affidavit  that  he  was  not  worth  more  than 
5/.,  except  the  matters  in  question.(l)  The  order  for 
liberty  to  sue  in  forma  pauperis,  is  that  the  plaintiff  in 
respect  of  poverty,  whereof  affidavit  is  made,  is  this  day 
admitted  by  the  Right  Honourable,  &c.,  to  prosecute  this 

suit  in  forma  pauperis,  and ,  who  hath  signed  the 

plaintiff's  petition  ^signifying  his  just  ground  of  [  *552  ] 

suit,  is  hereby  assigned  for  his  counsel,  and  for  his 

Six  Clerk.[a]  The  order  to  defend  is  drawn  up  in  similar 
terms,  except  that  the  counsel  is  selected  by  the  secretary 
from  a  list. 

It  is  said  that  a  next  friend  cannot  sue  in  forma  pau- 
peris,(2)  but  petitions  for  liberty  to  sue  in  forma  pauperis 
on  behalf  of  the  next  friends,  both  of  infants  and  married 
women  are  answered  as  of  course. [6] 

By  Lord  Clarendon's  Orders  it  is*  ordained  that,  after 
an  admittance  in  forma  pauperis,  no  fee,  profit,  or  reward 
shall  be  taken  of  such  party  admitted,  by  any  counsellor 
or  attorney,  for  the  dispatch  of  the  pauper's  business 
during  the  time  it  shall  depend  in  court,  and  he  continued 
in  forma  pauperis,  nor  any  contractor  agreement  be  made 
for  any  recompence  or  reward  afterwards.(S)  But  the 
pauper  must  pay  for  the  labour  of  writing.(4)[c] 

In  pauper  suits,  the  Court  will  not  compel  a  solicitor  to 
act  for  the  pauper,  but  the  course  is  to  assign  him  a 
counsel  and  a  Six  Clerk,  and  it  is  the  duty  of  the  Six 
Clerk  to  appoint  one  of  the  sixty  clerks  of  his  office  to 
act  on  the  part  of  the  pauper.(5)  As  a  party  is  at  liberty 
to  apply  to  sue  in  forma  pauperis,  at  any  time  during  the 
suit,  so,  if  he  subsequently  becomes  of  ability  to  sue,  the 
Court  will  dispauper  him.(4)  If  the  opposite  party  con- 

(1)  Spencer  v.  Bryant,  11  Ves.  49.  (2)  Anon.  1  Ves.  409. 

(3)  Beam.  Ord.  216.  (4)  Wyatt's  P.  R.  32U. 

(5)  Lewis  v.  KennetV  3  Russ.  466. 

[a]  An  order  to  sue  in  forma  pauperis,  is  ineffectual,  until  served,  and  the  party  obtain- 
in?  it,  was  held  liable,  on  that  account,  to  pay  dives  costs.  Ballurd  v.  Culling,  2  Keen, 

[6]  Robertson  v.  Robertson,  3  Paige,  387.  It  would  seem,  also,  that  a  personal  repre- 
sentative cannot  sue  in  forma  pm  peris-  But  if  a  personal  representative  has,  also,  a 
claim,  hiin>«  If,  as  an  incumbraricer,  that  takes  the  case  out  of  the  rule.  Anonymous,  2 
Moll.  :i3S,  (12  Eng.Cn.  Rep.  487.) 

\e]  Puili|KJ  v.  Baker,  I  Car.  &  P.  533,  (11  Eng.  Com;  Law  Rep.  460.) 

•Eng.  Chan.  Reps*  iii.  485. 
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ceives  that  one  suing  or  defending  in  forma  pauperis,  is  not 
entitled  to  do  so,  he  applies  to  the  Court,  by  a  notice  of 
motion,  to  dispauper  him.  A  party  may  under  circum- 
stances be  re-admitted  to  sue  or  defend  in  forma  pauperis. 

If  a  pauper  sells  or  contracts  for  the  benefit  of  the  suit, 
the  Court  will  immediately  dismiss  the  same.(l)  A  pauper 
is  liable  to  be  committed  for  filing  an  improper  bill. (2)  A 
[  *553  ]  ^pauper  plaintiff,  who  had  been  guilty  of  vexatious 
conduct  in  the  suit,  was  ordered  to  be  dispaupered.(3)[a] 
All  notices  of  motion  given  by  a  party  suing  in  forma  pau- 
peris, are  required  to  be  signed  by  the  clerk  in  court.(4) 
And  no  contempts  are  to  issue  on  his  behalf,  unless  signed 
by  the  Six  Clerk,  who  is  responsible  for  their  propriety. (5) 
The  Court  has  power,  upon  the  report  of  one  of  the  Mas- 
ters to  assign  a  solicitor  and  counsel  to  a  prisoner  confined 
for  contempt,  to  put  in  his  answer  and  defend  him  in  forma 
pauperis.(Q)  A  guardian  appointed  under  1  Will.  4,  cap. 
36,  Rule  9,  to  a  prisoner  confined  for  contempt,  being  an 
idiot,  lunatic,  or  person  of  unsound  mind  may,  under  that 
act,  if  the  Court  shall  see  fit,  defend  in  forma  pauperis.  A 
defendant  in  custody  for  contempt,  for  not  answering,  mak- 
ing oath  of  his  inability  to  pay  for  an  office  copy  of  a  bill, 
may  file  his  answer  without  being  compelled  to  take  such 
copy.(?) 

If  a  defendant,  upon  being  brought  before  the  Court 
upon  a  habeas  corpus,  shall  make  oath  (which  shall  be 
administered  to  him  by  the  Registrar,  and  he  shall  be 
examined  in  court,)  that  he  is  unable,  by  reason  of  poverty, 
to  employ  a  solicitor  to  put  in  his  answer,  the  Court  shall 
thereupon  refer  it  to  a  Master  in  rotation  to  inquire  into 
the  truth  of  that  allegation,  and  to  report  thereon  to  the 
Court  forthwith,  and  thereupon  the  Court  may  make  such 
qrder  as  upon  other  reports  of  the  like  nature  under  the 
provisions  thereinafter  contained. (8) 

If  a  pauper  succeeds  with  costs,  the  general  rule  is  only 

(1)  Beam.  Ord.  216.                                  (2)  Pearson  v.  Belchier,  4  Ves.  627. 
(3)  Wagner  v.  Mears,*  3  Sim.  127.          (4)  Gardiner  v. ,  17  Ves.  387. 

(5)  Beam.  Ord.  217. — The  practice  of  procuring  the  notice  of  motion  to  be  signed  by 
the  clerk  in  court,  or  process  of  contempt  by  the  Six  Clerk,  seems  to  have  become  obsolete. 

(6)  1  Will.  4,  cap.  36,  Rule  7.  (7)  1  Will.  4,  cap.  36,  Rule  14. 
(8)  1  Will.  4,  cap.  36,  Rule  6. 

[a]  A  plaintiff,  guilty  of  improper  conduct  in  the  prosecution  of  the  suit,  or  of  any 
wilful  or  unnecessary  delay,  will  be  dispaupered.  Steele  v.  Molt,  20  Wend.  679. 

•Eng.  Chan.  Reps.  v.  45. 
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to  allow  him  pauper  costs ;  viz.  costs  out  of  pocket,  the 
amount  of  which  are  to  be  proved  upon  oath  before  the 
*Master.(l)  But,  as  in  all  other  questions  of  [  *;>54  ] 
costs,  the  Court  has  a  discretion,  and  may  give  dives 
costs  ;  thus,  where  the  defendants  put  in  an  impertinent 
answer  to  the  bill  of  a  pauper  plaintiff,  the  costs  of  imper- 
tinence were  ordered  to  be  taxed  as  dives  costs,  and  to 
be  paid  into  court.(2)  And,  in  an  early  case,  where  a 
defendant  put  in  a  plea  and  demurrer  to  a  pauper  plain- 
tiff's bill,  which  were  both  overruled,  the  defendant  was 
ordered  to  pay  dives  costs ;  the  Court  saying  that  the 
counsel  and  the  clerks  do  not  give  their  labour  to  the 
defendant  but  to  the  pauper.(3)[a] 

The  liberty  to  sue  or  defend  in  forma  pauperis,  is  not 
confined  to  any  particular  proceedings  in  a  suit,  nor  to 
the  parties  on  record  ;  thus  a  party  is  at  liberty  to  prose- 
cute or  defend  an  appeal  in  forma  pauperis.  So  a  person 
coming  in  to  be  examined  pro  interesse  suo,  may  be 
examined  in  forma  pauperis.(4) 

A  plaintiff  suing  in  forma  pauperis,  cannot  amend  by 
leaving  out  defendants,  without  paying  their  costs. (5)[6] 
In  most  cases,  it  would  be  more  merciful  to  the  defendant 
to  allow  the  pauper  so  to  amend. 

The  defendant,  by  indulgence,  having  allowed  a  pauper 
plaintiff  to  dismiss  his  bill  without  costs,  cannot,  upon  his 
filing  a  second  bill,  move  to  dispauper  him.(6)  The  Court 
refused  costs  to  a  pauper  plaintiff  who  had  obtained  a 
decree  on  the  merits,  leaving  the  question  open  whether, 

(1)  2  Eq.  Ca.  Ab.  633. 

(2)  Rattray  v.  George,  16  Ves.  232.  (3)  1  Eq.  Ca.  Ab.  125. 

(4)  James  v.  Dore,  Hilary,  1744.         (5)  Wilkinson  v.  Belsher,  2  Bro.  C.  C.  272. 
(6)  Corbett  v.  Corbett,  16  Ves.  407. 

[a]  This  discretion  will  be  exercised,  according  lo  the  circumstances  of  each  case. 
And  it  was  held,  that  a  plaintiff,  suing  in  forma,  pauperis,  and  recovering  a  legacy 
against  executors,  when  there  was  no  unreasonable  delay,  on  their  parts,  ought  not  to 
recover  dives  costs,  but  only  the  actual  expenses  of  the  suit,  to  be  paid  by  the  executors 
out  of  the  assets.     Williams  v.  Wilkins,  3  Johns.  Ch.  Rep.  (J5. 

[b]  So,  if  a  party,  suing  in  forma  pauperis,  amends  his  bill,  after  answer,  under  the 
common  order,  as  of  course,  it  must  be  upon  payment  of  costs,  as  in  ordinary  cases  ;  and 
if  he  his  a  meritorious  claim  to  amend  without  costs,  he  must  apply  to  the  Court,  by 
special  motion,  upon  affidavit  and  notice  to  the  adverse  party.     Richardson  v.  Richard- 
son, 5  Paige,  58. 

And  a  parly,  suing  as  a  pauper,  is  chargeable  with  the  costs  of  petting  aside  his  pro- 
ceedings  for  irregularity,  or  of  a  contempt,  Murphy  v.  Oldis,  2  Moll.  475,  (12  Eng.  Ch. 
Rep.  5Hf),)  or  of  expunging  impertinent  or  scandalous  matter,  in  the  same  manner  as 
other  suitors.  Richardson  v.  Richardson,  5  Paige,  58. 

VOL.  i.  45 
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if  costs  had  been  decreed,  they  would  have  been  dives 
costs  or  only  money  out  of  pocket.(l) 

If  a  plaintiff  suing  in  forma  pauperis  suffers  a  bill  to  be 
dismissed  for  want  of  prosecution,  it  is  dismissed  with 
[  *555  ]  *costs,  and  if  he  files  a  second  bill  against  the 
same  defendant,  touching  the  same  matter,  the  Court  on 
notice  of  motion  will  order  that  all  proceedings  on  the 
second  suit  be  stayed  until  the  sum  at  which  the  Master 
shall  tax  the  costs  of  the  first  suit  are  paid.(2) 

(1)  Frost  v.  Preston,  16  Ves.  160. 

(2)  Brook  v.  Alcock,  20th  March,  1834.    V.  C. 
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CHAPTER  XIV. 

SECURITY  FOR  COSTS. 

In  what  cases  security  for  costs  is  granted  or  refused,  556.     How  right  to,  may  be  for- 
felted,  558.    Order  for,  how  obtained,  558.     Bond  for,  559.     How  bond  enforced,  560. 

IF  it  appears  upon  the  bill,  that  the  plaintiff  is  residing[a\ 
out  of  the  jurisdiction  of  the  Court,  the  defendant  is  entitled 
as  of  course,  to  an  order  for  the  plaintiff  to  give  security 
for  costs,  and  that  the  defendant  may  not  be  compelled  to 
answer  until  a  stated  time  after  such  security  shall  have 
been  given  ;[6]  but  to  entitle  the  defendant  to  this  order,  all 
the  plaintiffs  must  be  resident  out  of  the  jurisdiction,  since 
if  only  one  of  many  plaintiffs,  is  within  the  jurisdiction  the 
defendant  cannot  obtain  such  order.(l)[c]  Neither  is  it 
sufficient,  that  the  plaintiff  appears  by  the  bill  to  be  out 
of  the  jurisdiction  of  the  Court,  he  must  appear  to  be 
resident  abroad,  or  the  fact  must  be  distinctly  sworn  to ; 

(1)  Walker  v.  Easterby,  6  Ves.  612. 

\a]  As  respects  the  question,  what  constitutes  a  resident,  it  is  well  settled,  that  by 
this  term  is  meant,  not  one  who  has  a  mere  residence  of  a  temporary  nature,  but  one  of 
a.  fixed  and  permanent  character.  Gra.  Prac.  5U5.  See  Matter  of  Wrigley,  8  Wend. 
140 ;  S.  C.  4  Wend.  602;  Roosevelt  v.  Kellogg,  20  Johns.  210;  Boardman  v^  House,  18 
Wend.  512 ;  Frost  v.  Brisbin,  19  Wend.  11  ;  Oliva  v.  Johnson,  5  B.  &  Aid.  908,  (7  Eng. 
Com.  Law  Rep.  299  ;)  S.  C.  1  D.  &  R.  560  ;  Naylor  v.  Joseph,  10  Moore,  522,  (17  Eng. 
Com.  Law  Rep.  155;)  Anonymous,  2  Chit.  Rep.  152,  (18  Eng.  Com.  Law  Rep,  282;) 
Lloyd  v.  Da  vies,  1  Tyrwh.  533  ;  S.  C.  1  Price,  N.  R.  11.  But  it  has  been  held,  that  an 
absence  of  eighteen  months,  will  not  be  considered  as  merely  temporary  ;  Foss  v.  Wag- 
ner,  2  Dowl.  P.  C.  499  ;  Wells  v.  Barton,  id.  160  ;  Taylor  v.  Fraser,  id.  622  ;  Gurney  v. 
Key,  3  Dowl.  P.  C.  559 ;  even  though  it  be  sworn  that  the  party  is  soon  expected. 
Wright  v.  Black,  2  Wend.  258.  See  also,  Gilbert  v.  Gilbert,  2  Paige,  603. 

[b]  Long  v.  Majestre,  1  Johns.  Ch.  Rep.  202.     But,  if  the  non-residence  of  the  plain- 
tiff appears  on  the  face  of  the  bill,  and  the  defendant  demurs,  pleads,  or  takes  any  other 
step  in  the  cause,  or  even  prays  for  time  to  answer,  it  is  a  waiver  of  his  right  to  security 
for  costs.     Goodrich  v.  Pendleton,  3  Johns.  Ch.  Rep.  520 ;  Prior  v.  White,  2  Moll.  361, 
(12  Eng.  Ch.  Rep.  501 ;)  Dyott  v.  Dyott,  1  Mad.  Rep.  186  ;  Eardy  v.  Headford,  2  Moll. 
464,  (12  Eng.  Ch.  Rep.  561 ;)  Hill  v.  Reardon,  6  Mad.  46.    [The  practice,  in  New  York, 
under  a  recent  statute  allows  the  application  to  be  made  at  any  stage  of  the  cause,  if  the 
plaintiff  was  a  non-resident,  at  the  commencement  of  the  suit,  and  continues  so.  Burgess 
v.  Gregory,  1  Edw.  449. J 

If  the  plaintirf  fail  to  comply,  after  a  reasonable  time  allowed,  his  bill  will  be  dis- 
missed. Comae  v.  Grant,  1  Sim.  348;  Breeding  v.  Finley,  1  Dana,  477. 

[c]  Orr  v.  Bowles,  1  Hodges,  23  ;  Anonymous,?  Taunt.  307,  (2  Eng.  Com.  Law  Rep. 
116;)  Anonymous,  2  Crompt.  &  Jerv.  88;  S.  C.  1  Dowl.  P.  C.  300;  Doe  v.  Roe,  1 
Hodges,  315.     But  an  Irish  company  was  compelled,  by  the  C.  P.  in  England,  to  give 
sfcurity  for  costs,  though  many  of  the   members  resided  in  England.     Limerick  and 
Waterfbrd  Railway  Co.  v.  Frazer,  4  Bing.  394,  (15  Eng.  Com.  Law  Rep.  14  ;)  2  Chit. 
Archb.  7th  ed.  1012. 
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thus,  where  the  plaintiff  stated  himself  in  the  bill,  to  be  on 
a  voyage  to  North  America,  and  his  counsel  on  the  motion 
[  *556  ]  ^stated  that  he  intended  to  return,  the  motion 
was  refused,  and  the  Court  observed  that,  as  against  a 
sailor  going  backwards  and  forwards,  or  a  fisherman,  the 
motion  would  be  refused. (l)[a]  And  in  a  case  where  the 
affidavit  stated,  that  the  defendant  had  been  informed  that 
the  plaintiif  intended  to  go  abroad,  and  that  his  brother 
informed  him  that  he  was  then  on  a  voyage  to  the  West 
Indies ;  the  Court  refused  the  motion  for  security  for 
costs,  as  the  plaintiif  might  return  before  the  hearing  of 
the  cause.(2)  So,  where  a  motion  was  made  in  April, 
1808,  that  the  plaintiff  might  give  security  for  costs,  he 
having  gone  to  the  West  Indies ;  the  motion  was  refused 
on  the  affidavit  of  the  plaintiff's  solicitor,  stating  that  the 
plaintiff  had  gone  to  the  West  Indies  in  the  preceding 
July,  for  the  purpose  of  arranging  his  affairs  ;  informing 
the  deponent  that  he  intended  soon  to  return  to  this  coun- 
try where  he  had  left  his  family.(3) 

In  a  case  where  the  plaintiff  was  confined  by  an  order 
of  the  Secretary  of  State,  and  about  to  be  removed  out  of 
the  kingdom  under  the  Alien  Act ;  it  was  ordered  upon 
motion  after  appearance,  and  before  answer,  that  the 
plaintiff  should  give  security  for  costs  according  to  the 
practice,  where  the  plaintiff  is  resident  abroad. (4)[6]  If  an 
ambassador's  servant  brings  a  bill,  he  must  give  security 
to  answer  costs  as  being  a  person  privileged. (5)  Where 
liberty  had  been  given  by  a  decree  to  the  plaintiff  in  this 
court  to  bring  an  action  in  the  King's  Bench,  and  the 
plaintiff  resided  at  Paris,  as  appeared  by  his  bill,  the 
defendant  applied  to  the  judge  at  law,  for  the  usual  order 
[  *557  ]  for  security  ;  the  *judge  referred  the  application 
to  this  court,  and  such  security  was  ordered  to  be  given 
accordingly.(6)[a] 

The  order  for  security  for  costs  was  refused  where  a 

(1)  Green  v.  Charnock,  1  VCR.  39(5.  (2)  Hoby  v.  Hitchcock,  5  Ves.  699. 

(3)  White  v.  Greathead,  15  Ves.  2.  (4)  Seilaz  v.  Hanson,  5  Ves.  261. 

(5)  Goodwin  v.  Archer,  2  P.  VV.  452.  (6)  Desprez  v.  Mitchell,  5  Madd.  87. 

[a]  Ford  v.  Boucher,  1  Hodges,  58. 

[b]  So,  where  it  appeared  that  the  plaintiff  had  been  sentenced  to  transportation,  and 
was  then  on  board  the  hulk.     Dunn  v.  M'Evoy,  1  Hogari,  355. 

[a]  But  a  plaintiff  in  a  cross-bill  will  not  be  compelled  to  give  security  for  costs; 
Thornton  v.  Wilson,  1  Hogan,  20 ;  a  cross-bill  being  regarded,  as  has  been  already 
seen,  (ante,  45D,  note  [/>])  as  a  defence  to  the  original  suit. 
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plaintiff  resided  as  consul  abroad,(l)[6]  and  it  would  be 
refused  it  it  appeared  from  the  bill  that  the  defendant 
resided  abroad  in  an  official  capacity,  or  in  actual  service. 
But  where  it  appears  upon  the  bill  that  the  plaintiff  is  an 
officer  in  his  majesty's  service,  and  out  of  the  jurisdiction, 
the  defendant  will  be  entitled  to  the  usual  security  for 
costs  unless  it  be  distinctly  stated  that  the  plaintiff  is  on 
actual  service.  It  is  not  sufficient  to  state  that  the  plain- 
tiff is  an  officer  of  a  particular  regiment,  and  residing  at  a 
particular  place  out  of  the  jurisdiction,  although  the  regi- 
ment may  in  fact  be  stationed  at  that  place. (2)  If  a 
plaintiff  upon  his  bill  mis-states  his  place  of  residence,  the 
Court  will  order  him  to  give  security  for  costs.(3)[c]  A 
plaintiff  amended  the  bill  by  striking  out  a  defendant  on 
payment  of  costs.  This  defendant  could  not  obtain  pay- 
ment of  these  costs,  nor  find  out  where  the  plaintiff  resid- 
ed ;  two  other  defendants  on  the  above  facts  obtained  an 
order  for  security  for  costs. (4) 

A  foreigner  who  claimed  to  be  a  creditor  of  the  testator 
in  the  cause,  petitioned  to  have  his  claim  referred  to  the 
Master.  After  he  had  made  his  report  the  Court  made 
the  order  upon  consideration  of  his  giving  security  for 
costs. (5) 

A  plaintiff  who  is  a  peer  and  out  of  the  jurisdiction  must 
give  the  usual  security  for  costs. (6) 

The   Court   will   not   compel   the   next   friend   of  an 

(1)  Colebrook  v.  Coles,  Dick.  154.  (2)  Lillie  v.  Lillie,'  2  M.  &  K.  404. 

(3)  Sandys  v.  Long,1-  2  M.  &  K.  487.  (4)  Bailey  v.  Gundry,  1  K.  53. 

(5)  Drevor  v.  Maudesley,  5  Russ.  11. 

(6)  Aldborough  v.  Burton,'  2  M.  &  K.  401. 

[6]  Or  a  judge  in  one  of  the  colonies.  Stanley  v.  Hume,  1  Hogan,  12.  Or  a  com- 
missioner of  foreign  possessions.  Aldborough  v.  Burton,  2  Myl.  &  K.  401,  (8  Eng.  Ch. 
Rep.  54.)  Or  where  it  appeared,  that  the  plaintiff  was  a  naval  officer,  who  had  resided 
sixteen  years  in  Barbadoes,  where  he  held  the  office  of  captain  of  the  Port,  under  the 
appointment  of  the  crown.  Evelyn  v.  Chippendale,  9  Sim.  41)7. 

[c]  But  this  rule  does  not  extend  to  cases,  where  the  mis-statement  is  made  innocently, 
and  from  mere  error.  Simpson  v.  Burton,  1  Beav.  556  ;  S.  C.  3  Lond.  Jurist,  995.  And 
a  misdescription  must  be  such  at  the  time  of  the  bill  being  filed.  Trevanion  v.  S:irgon, 
3  Lond.  Jurist,  121.  See  Bailey  v.  Gundry,  1  Keen,  53  ;  Culvert  v.  Day,  2  You.  &  Coll. 
217.  Nor  is  the  circumstance,  that  a  plaintiff* has  no  fixed  place  of  abode,  and  that  it 
is  difficult  to  find  him,  a  sufficient  ground  for  compelling  him  to  (rive  security  for  costs, 
unless  he  goes  out  of  the  jurisdiction  of  the  Court.  Frascr  v.  Palmer,  3  You.  &  Coll. 
279  ;  S.  C.  3  Lond.  Jurist,  145. 

»Eng.  Chan.  Reps.  viii.  56.  *>Ib.  viii.  94.  elb.  viii.  54. 
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infant  on  the  ground  of  poverty  to  give  security  for 
costs.(l)[cf] 

[  *558  ]  *If  the  plaintiff  is  abroad,  and  the  defendant 
becomes  apprised  of  it,  he  cannot  obtain  security  for  costs, 
if  he  afterwards  takes  any  step  in  the  cause,  such  as 
applying  for  time  to  answer,(2)  or  filing  his  answer  ;(3)[a] 
but  if  the  plaintiff  is  not  stated  to  be  resident  abroad  by 
the  bill,  and  the  defendant  files  his  answer,  or  takes  any 
other  proceedings,  being  ignorant  of  such  residence  abroad, 
it  will  not  prejudice  his  right  to  apply.  And,  if  the  plain- 
tiff goes  out  of  the  jurisdiction  after  answer,  if  the  defen- 
dant applies  before  he  takes  any  proceedings  in  the  cause, 
he  is  entitled  to  security. (4)  In  a  case  where  the  defen- 
dant, by  mistake  filed  his  answer  after  he  knew  that  the 
plaintiff  had  gone  abroad,  (although  the  answer  was  sworn 
long  before,)  the  Court  refused  the  order  for  security.(o) 

If  it  is  stated  on  the  bill,  that  the  plaintiff  is  resident  out 
of  the  jurisdiction  of  the  Court,  as  has  been  before  observed, 
the  defendant  is  entitled  to  the  security  for  costs  upon  a 
motion  or  petition  of  course,  but  otherwise  the  defendant 
gives  a  notice  of  motion,  and  supports  his  application  by 
affidavit.  The  order  in  either  case  runs  to  the  following 
purpose, — that  the  plaintiff  may  procure  some  sufficient 
person  on  his  behalf,  to  give  security  according  to  the 
custom  of  the  Court  by  bond,  to  the  two  senior  Six  Clerks 
of  this  court  not  towards  the  cause,  in  the  penalty  of 
100/.(6)  conditioned  to  answer  costs,  in  case  the  Court 
should  think  fit  to  award  any,  before  the  defendant  shall 
be  obliged  to  put  in  his  answer  to  the  plaintiff's  bill. 

When  the  order  is  completed,  the  plaintiff  gives  the 
[  *559  ]  *name  or  names  of  his  proposed  surety  or  sureties 
to  the  defendant's  clerk  in  court,  and  if  no  objection  is 

(1)  Fellows  v.  Barrett,  1  K.  119. 

(2)  Meliorucchy  v.  Meliorucchy,  2  Ves.  24.     Anon.  12  Ves.  287. — Orders  for  time 
are  now  abolished,  and  I  am  not  aware  of  any  provisions  in  the  New  Orders  which 
prevents  a  defendant,  after   availing  himself  of  the  time  allowed  by  those  Orders  to 
answer,  from  obtaining"  an  order  for  security  for  costs. 

(3)  Craig  v.  Bolton,  2  Bro.  C.  C.  609.  (4)  Weeks  v.  Cole,  14  Ves.  518. 

(5)  Dyott  v.  Dyott,  1  Madd.  187. 

(6)  The  penalty  was  increased  to  this  sum  by  40  N.  O. 

[d]  In  New  York,  it  has  been  held  otherwise.  Fulton  v.  Roosevelt,  1  Paige,  178; 
Lawrence  v.  Lawrence,  3  Paige,  267.  There  would  seem  to  be  great  propriety,  also,  in. 
such  a  rule,  inasmuch  as,  an  infant  may  sue,  as  has  been  already  seen,  (ante,  552,  note  [/>]), 
in  forma  pav peris. 

[a]  So,  if  he  allow  the  time  within  which  he  ought  to  have  put  in  his  answer  to  expire. 
Trevanion  v.  Sargon,  3  Lond.  Jurist,  121. 
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made  within  two  days,  the  plaintiff  draws  up  the  bond, 
and  leaves  the  same  with  his  clerk  in  court,  who  hands  it 
over  to  the  opposite  clerk  in  court.  The  plaintiff  may  if 
he  pleases  tender  a  bond,  on  the  order  being  completed, 
and  the  only  risk  he  runs  is,  in  the  event  of  an  objection 
being  sustained  against  his  proposed  sureties,  that  the 
expense  of  the  bond  will  have  been  uselessly  incurred. 
The  bond  is  copied  on  a  II.  5s.  starnp.(l)  The  defendant 
is  at  liberty  to  require  the  security  of  solvent  persons,(2) 
and  if  the  defendant  is  dissatisfied  with  the  plaintiff's 
sureties,  he  applies  to  the  Court  specially  upon  affidavit.(2) 
A  plaintiff  residing  out  of  the  jurisdiction  was  allowed 
to  pay  120/.  into  court  in  lieu  of  giving  security  for 
costs.(3) 

The  usual  security  for  costs,  by  a  plaintiff  residing  out 
of  the  jurisdiction,  is  not  increased  upon  special  circum- 
stances, unless  the  plaintiff  asking  some  indulgence,  terms 
may  be  imposed  upon  hirn.(4)[a] 

By  the  13  N.  N.  O.  the  day  on  which  the  order  for  the 
plaintiff  to  give  security  for  costs  is  served,  and  the  period 
from  thence  to  and  including  the  day  on  which  such 
security  is  given,  is  not  to  be  reckoned  in  the  compu- 
tation of  the  time  allowed  a  defendant  to  plead,  answer, 
or  demur. 

If  the  plaintiff  by  his  bond  includes  all  the  defendants,  as 
well  those  obtaining  the  order  as  other  defendants  on 
record,  only  one  bond  is  requisite,  but  if  by  his  bond  he 
only  secures  the  costs  of  the  particular  defendant  apply- 
ing, the  other  defendants  are  entitled  to  obtain  security 
for  *costs  by  another  bond,  and  defendants  added  [  *560  ] 
by  amendment  are  entitled  to  a  further  bond. 

Although  the  defendant  may  give  more  than  one  bond, 
yet  he  is  only  bound  to  pay  100/.  amongst  all  the  defen- 
dants,^) the  separate  bonds  being  considered  as  duplicate 
bonds. 

(1)  Much  discussion  has  taken  place  since  the  penalty  has  been  increased,  whether 
the  stamp  should  be  30s.  or  3.5s.,  but  the  prevailing  opinion  together  with  that  of  the 
stamp  office,  is  in  favour  of  35s. 

(2)  ClitFe  v.  Wilkinson,*  4  Sim.  122.         (3)  Cliffe  v.  Wilkinson,'  4  Sim.  12:3. 

(4)  Ogilvie  v.  Herne,  1 1  Ves.  598.  (5)  Lowndes  v.  Robertson,  4  Madd.  465. 

[a]  But,  where  non-resident  complainants  give  security  for  costs,  and  one  of  the  sureties 
becomes  insolvent,  a  new  one  must  be  added,  and  proceedings  stayed  until  it  is  done. 
Bridges  v.  Canfield,  2  Edw.  208. 

»Eng.  Chan.  Rep.  vi.  62. 
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If  the  plaintiff  neglects  to  give  security,  the  defendant 
may  obtain  an  order  for  him  to  give  security,  or  in  default, 
that  the  bill  may  be  dismissed.(l) 

If  the  costs  are  awarded  against  a  plaintiff  residing 
abroad,  who  has  given  security  for  costs,  and  the  sureties 
refuse  to  pay  such  costs,  or  the  100/.,  the  defendant  must 
apply  to  the  Court  for  liberty  to  put  the  bond  in  suit  against 
them,  and  he  then  proceeds  thereon  in  the  Petty  bag  in  the 
manner  explained  hereafter  in  treating  of  proceedings 
against  the  sureties  of  a  receiver. 

(!)  Camac  v.  Grant,*  1  Sim.  348. 
,  aEng.  Chan.  Reps.  ii.  174. 
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CHAPTER  XV. 

ELECTION  TO  PROCEED  EITHER  AT  LAW  OR  IN  EQUITY. 

In  what  cases  defendant  can  compel  plaintiff  to  elect,  561.  Order  to  elect,  562. 
Election  how  made,  562.  Special  election,  563.  Effect  of  dismission  after  election, 
564. 

WHERE  the  plaintiff  sues  both  at  law  and  in  equity  for 
the  same  thing,  this  court  will  put  him  to  make  his  elec- 
tion in  which  court  he  will  proceed.(l)[a]  And  the  same 

(1)  Jones  v.  Earl  of  Strafford,  3  P.  W.  90. 

[a]  Where  the  plaintiff  has  obtained  judgment  at  law,  and,  at  the  same  time,  filed  a 
bill  in  Chancery,  the  Court,  on  the  coming  in  of  the  answer,  will  put  him  to  his  election, 
either  to  proceed  at  law  on  the  judgment,  or  in  the  suit  in  Chancery.  Rogers  v.  Vos- 
burgh,  4  Johns.  Ch.  Rep.  84.  So,  a  plaintiff,  in  a  suit  by  bill  for  tithes,  having  com- 
menced an  action  at  law  for  the  treble  value  of  part  of  the  tithes,  was  ordered,  on  motion, 
to  elect,  within  six  days,  to  proceed  at  law  or  in  equity  only,  and  the  action  at  law  to  be 
stayed  with  costs,  or  the  bill  to  be  dismissed  with  costs,  and  the  costs  of  the  motion. 
Taunton  v.  Glyde,  10  Price,  129.  So,  where  judgment  had  been  given,  at  law,  that  a 
power  of  sale  had  not  been  well  executed,  and  the  defendants  at  law,  under  the  alleged 
execution  of  the  power,  filed  a  bill  in  equity  to  have  the  defect  in  the  execution  of  the  power 
supplied,  and  the  instrument,  by  which  it  had  been  executed,  rectified,  and  at  the  same* 
time  prosecuted  a  writ  of  error  on  the  judgment :  the  suit  in  equity  having  been  brought 
to  a  hearing,  held,  that  the  plaintiffs  in  equity  were  bound  lo  elect,  either  to  have  the 
bill  dismissed,  or  to  abandon  the  writ  of  error.  Cockerel!  v.Cholmeley,  1  Russ.  &.  Myl. 
418,  (4  Eng.  Ch.  Rep.  494  ;)  S.  C.  .3  Russ.  565  ;  S.  C.  6  Bligh,  N.  S.  120.  See  also,  to 
the  same  point,  Gibbs  v.  Perkinson,  4  Hen.  &  Munf.  415.  So,  where  a  creditor  filed  a 
bill  to  set  aside,  or  to  obtain  relief  against,  a  judgment  at  law,  confessed  by  his  debtor, 
in  favour  of  a  third  person,  on  the  ground  of  fraud ;  and,  during  the  pendency  of  his 
suit  in  equity,  he  proceeded  at  law,  recovered  a  judgment,  and  issued  execution,  under 
which,  the  property  of  the  debtor  was  advertised  for  sale;  the  Court  ordered  the  plaintiff 
to  make  his  election,  either  to  stay  execution  during  the  continuance  of  the  injunction, 
or  to  consent  to  have  the  injunction  dissolved ;  and,  the  plaintiff  refusing  to  make  an 
election,  the  injunction  was  forthwith  dissolved.  Livingston  v.  Kane,  3  Johns.  Ch. 
Rep.  22. 

Any  decisive  act  of  the  party,  with  knowledge  of  his  rights,  and  of  the  fact,  determines 
his  election,  in  the  case  of  inconsistent  remedies.  As  where  the  plaintiffs  sued  the 
defendant,  on  his  contract,  at  law,  and  a  few  days  before  the  trial  of  the  cause,  discovered 
facts  amounting  to  a  fraudulent  concealment  by  the  defendant,  but  proceeded  to  take  a 
verdict,  for  the  amount  claimed,  on  which  judgment  was  entered  up;  and  they  after- 
wards filed  their  bill  in  this  court,  for  relief  against  the  contract,  on  the  ground  of  the 
fraud  :  field,  that  by  going  to  trial,  and  taking  judgment,  the  plaintiffs  had  made  their 
election  of  their  remedy  at  law  ;  and  that  the  remedies  at  law  and  in  equity  being  incon- 
sistent, they  were  bound  by  that  election.  Sanger  v.  Wood,  3  Johns.  Ch.  Rep.  416. 

The  right  to  compel  a  party  to  elect,  arises,  where  a  plaintiff  is  pursuing  two  reme- 
dies to  establish  a  right ;  but  a  party,  having  two  defences,  the  one  legal,  the  other  equi- 
table, may  u*e  both  to  protect  his  possession.  Morris  v.  Williams,  2  Moll.  347,  (12  Eng. 
Ch.  Rep.  493.) 

Where  a  suit  was  commenced  in  this  court,  in  consequence  of  an  inequitable  defence 
interposed  lo  a  suit  at  law  for  the  same  cause  of  action,  the  Court  refused  to  compel  the 
plaintiff  to  elect,  in  which  suit  he  would  proceed,  no  attempt  having,  since  the  filing  of 
the  bill,  been  made  to  proceed  in  the  suit  at  law.  "  It  appears  from  his  bill,"  says  Chan- 
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rule  prevails  where  a  plaintiff  is  suing  here  and  in  a  foreign 
court  of  law.  (Amsterdam.)(l)  An  exception  is  made  in 
favour  of  a  mortgagee  who  is  entitled  to  proceed  both  at 
law  and  in  equity.(2)  The  practice  of  compelling  a  plain- 
tiff to  elect  is  of  much  antiquity.  Lord  Bacon's  18th 
Ordinance  thus  states  it : — "  Double  vexation  is  not  to  be 
admitted,  but  if  the  party  sue  for  the  same  cause  at  com- 
mon law  and  in  Chancery,  he  is  to  have  a  day  given  to 
make  his  election  where  he  will  proceed,  or  in  default  of 
such  election  to  be  dismissed."(3) 

The  defendant  must  file  a  sufficient  answer  ;(4)[6]  and 
the  time  must  have  elapsed  for  excepting  to  that  answer 
before  he  can  put  the  plaintiff  to  his  election  to  proceed  at 
law  or  in  equity ,(5)[c]  And  an  order  to  elect  obtained 
before,  but  not  served  till  after  exceptions  had  been  filed, 
[  *562  ]  was  discharged.(5)  *Where  an  answer  was 
excepted  to,  and  the  Court  was  satisfied  that  both  the  suit 
in  equity  and  at  law  were  for  the  same  object,  they  put 
the  plaintiff  under  terms  to  procure  the  Master's  report  as 
to  the  sufficiency  of  the  answer  within  four  days.(6)  The 
defendant  having  pleaded  to  part,  and  answered  the  remain- 
der of  the  bill,  is  not  entitled  to  an  order  to  elect.(7) 

The  order  to  elect  is  obtained  as  of  course  upon  the 
simple  allegation  that  the  plaintiff  is  prosecuting  the  defen- 
dant, both  at  law  and  in  equity  for  one  and  the  same  mat- 
ter, whereby  the  defendant  is  doubly  vexed,  and  is,  that 
the  plaintiff,  his  clerk  in  court,  and  attorney  at  law,  having 
notice  thereof,  shall,  within  eight  days  after  such  notice,[a] 
make  his  election  in  which  court  he  will  proceed  ;  and  that 
if  the  plaintiff  shall  elect  to  proceed  in  this  court,  then  that 

(1)  Pieters  v.  Thompson,  Coop.  294.  (2)  Lyster  v.  Dolland,  1  Ves.  431. 

(3)  Beam.  Ord.  11. 

(4)  Jones  v.  Earl  of  Strafford,  3  P.  W.  90.    Coupland  v.  Bradock,  5  Madd.  14.  Brown 
v.  Poyntz,  3  Madd.  25.     Tillotson  v.  Ganson,  1  Vern.  103. 

(5)  Browne  v.  Poyntz,  3  Madd.  25.  (6)  Hogue  v.  Curtis,  1  J.  &  W.  451. 
(7)  Fisher  v.  Mee,  3  Mer.  45. 

cellor  Walworth,  "  that  the  conduct  of  the  defendants  has  driven  him  into  this  court ; 
and,  since  that  time,  he  has  taken  no  steps  at  law.  If  he  should  attempt  to  proceed  at 
law,  it  will  then  be  in  time  to  apply  and  compel  him  to  elect.  He  has  been  compelled, 
on  this  application,  to  come  here  to  resist  an  improper  claim  for  costs ;  and  the  motion 
must  be  denied,  with  costs  to  be  paid  by  the  defendants."  Thompson  v.  Graham,  1 
Paijre,  452. 

[6]  Hamilton  v.  Gillespie,  4  Stew.  130  ;  Rogers  v.  Vosburgh,  4  Johns.  Ch.  Rep.  84. 

[c]  Per  Lord  Cottenham,  (March  26,  1839,)  Leicester  v.  Leicester,  3  Lond.  Jur.  308. 

[a]  Where  a  complainant  has  a  right  to  elect,  the  Court  will  allow  him  a  reasonable 
time  for  that  purpose  ;  and  if  he  fail  to  do  so,  the  bill  will  be  dismissed.  Brocken  v. 
Martin,  3  Yerg.  55. 
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an  injunction  shall  be  granted  to  stay  proceedings  at  law ; 
and  that  if  he  shall  elect  to  proceed  at  law,  or  in  default 
of  such  election  by  the  time  aforesaid,  the  order  directs 
that  the  bill  be  dismissed  with  costs  to  be  taxed  by  one  of 
the  Masters  of  the  Court.(l) 

If  the  plaintiff  elects  to  proceed  in  equity,  he  instructs 
his  clerk  in  court  to  elect  for  him,  which  election  is  drawn 
up  in  the  following  form,  and  left  with  the  clerk  in  the 
Report  office  to  be  filed. 

In  Chancery.  Between  A.  B.  Plaintiff. 

C.  D.  Defendant. 

In  pursuance  of  an  order,  dated  the day  of , 

the  plaintiff  hereby  elects  to  proceed  in  this  court. 

Dated  this of 

(Signed  by  plaintiff's  clerk  in  court.) 

*If  the  plaintiff  elects,  the  injunction  issues  [  *563  ] 
without  further  order,  upon  production  of  an  office  copy 
of  the  election. 

The  plaintiff  is  not  at  liberty,  after  an  order  for  elec- 
tion, to  proceed  either  at  law  or  in  equity  until  he  has 
elected.(2)  After  an  order  to  elect  to  proceed  at  law  or 
in  equity,  a  receiver  appointed  by  this  court  cannot 
distrain  for  rents  unless  the  plaintiff  undertakes  to  pro- 
ceed in  equity  only,(3)  but  the  Court  under  the  particular 
circumstances  of  each  case  will  give  liberty  to  pro- 
ceed.(2) 

Though  the  order  to  compel  an  election  to  proceed  at 
law  or  in  equity  is  of  course,(4)  yet  if  obtained  upon  a 
false  suggestion  that  the  suits  are  for  the  same  matter,  the 
plaintiff  may  move  to  discharge  the  order.  If  it  appears 
clear  to  the  Court  that  they  are  not  for  the  same  matter, 
the  Court  decides  without  a  reference;  if  doubtful,  a  refer- 
ence is  directed  to  the  Master.(5)  If  the  Master  reports 
that  the  suits  are  not  for  the  same  matter,  the  plaintiff 
applies  to  discharge  the  order  to  elect,  with  costs.(l) 
Pending  the  reference,  in  general  all  proceedings  are 
stayed,; 6)  but  the  parties  may,  by  taking  proceedings, 
waive  the  benefit  of  the  order.(7) 

(1)  Boyd  v.  Hoinzelman,  1  V.  &  B.  382.         (2)  Carwick  v.  Young,  2  Swanst.  243. 

(3)  Mills  v.  Fry,  Coop.  107.  (4)   Anon.  1  Ves.91. 

(5)  Mi 'Is  v.  Fry,  3  V.  &  B.  9.     Anon.  2  Madd.  395. 

(6)  Mills  v.  Fry,  3  V.  do  B.  (J.  (7)  Amory  v.  Brodrick,»  Jac.  530. 

•Eiig.Chan.  Reps.  iv.  251. 
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A  plaintiff  is  sometimes  allowed  to  elect  specially,  that 
is,  to  proceed  to  a  certain  extent  in  one  court  without 
prejudice  to  his  proceedings  in  the  other  court.  The 
order  for  a  special  election  is  obtained  on  motion,  notice 
of  which  is  required  to  be  served  on  the  defendant's  clerk 
in  court ;  thus  a  party  was  allowed  to  make  a  special 
[  *564  ]  election  to  ^proceed  at  law  in  an  ejectment  for 
the  lands,  and  in  equity  for  an  account  of  profits.(l) 

A  dismission  upon  an  election  to  proceed  at  law  has 
not  the  effect  of  a  decree ;  but  the  plaintiff  may,  after  he 
has  failed  at  law,  bring  a  new  bill.(2) 

(1)  Anon.  1  Vern.  105,  but  see  3  Atk.  130. 

(2)  Countess  of  Plymouth  v.  Bladen,  2  Vern,  32. 
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CHAPTER  XVI. 

REFERENCE  WHERE  TWO  SUITS  ARE  FOR  THE  SAME  PURPOSE, 

IF  two  actions  at  law  are  brought  in  the  same  name, 
and  for  the  same  matter,  the  pendency  of  one  may  be 
pleaded  in  abatement  of  the  other,  but  if  two  such  bills 
are  brought  in  Chancery,  this  court  takes  a  more  particu- 
lar method,  referring  it  by  motion  to  the  Master  to  inquire 
whether  both  are  for  the  same  matter,  and  if  so,  may  stop 
the  proceedings  in  the  last.(l)  But  to  justify  the  Court 
in  making  such  a  reference,  the  suit  must  be  instituted  in 
the  names  of  the  same  persons  ;(2)  except  in  the  case  of 
two  bills  filed  by  different  next  friends  on  behalf  of  an 
infant.(l)(2)  Thus  the  Court  will  not  grant  the  reference 
where  several  suits  are  instituted  for  tithes,(3)  nor  to  stay 
proceedings  in  either  of  two  bills  brought  for  the  same 
purpose,  one  by  the  ^assignees  of  the  party  [  *565  ] 
interested,  and  the  other  by  the  party  himself;  but  if  such 
suits  proceed  to  a  hearing,  the  Court  will  dismiss  that 
which  is  improperly  brought.(4) 

A  motion  by  defendants  in  tithe  suits,  (in  all  of  which 
the  same  defence  was  made)  that  the  suits  might  be  con- 
solidated, was  refused.(5)  Where  there  were  two  suits  to 
take  executors'  accounts,  the  prosecution  of  the  first  was 
under  the  circumstances  stayed,  and  the  prosecution  of 
the  decree  in  the  second  suit,  given  to  the  plaintiff  in  the 
first  suit.(6)[a]  After  a  decree  for  the  administration  of 

(1)  Gage  v.  Lord  Stafford,  1  Ves.  544.  (2)  Gage  v.  Bulkeley,  1  Amb.  103. 

(3)  Keighley  v.  Brown,  16  Ves.  344.  (4)  Gage  v.  Bulkeley,  1  Amb.  103. 

(5)  Manchester  College  v.  Isherwood,1  2  Sim.  476. 

(6)  Hawkes  v.  Barrett,  5  Madd.  17. 

[a]  Where  several  suits  are  brought  by  different  legatees,  for  general  legacies,  and 
the  estate  is  insufficient  to  pay  them  all,  the  Court  will  direct  an  account  of  the  estate  to 
be  taken  in  one  cause  only,  and  in  the  meantime  direct  the  proceedings  in  all  the  other 
suits  to  be  s'iiyed.  Ross  v.  Crary,  1  Paige,  416. 

On  a  bill  by  a  mortgagee,  for  an  account  and  for  foreclosure  and  sale,  after  a  decree 
in  a  creditor's  suit,  under  which,  the  plaintiff  in  the  second  suit  had  gone  in,  before  the 
Master,  and  proved  his  charge  before  he  filed  his  bill ;  an  application  to  stay  the  pro- 
ceedings in  the  second  cause,  as  involving  the  same  accounts,  was  refused  ;  the  plaintiff, 

•Eng.  Chan.  Reps.  ii.  506. 
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a  trust,  the  Court  will  stay  proceedings  in  a  second  suit 
for  the  same  objects ;  but  not,  if  the  second  suit  has  a 
further  purpose,  as  removing  the  trustees  for  default.(l) 

Where  two  suits  are  instituted  by  different  next  friends, 
the  Court  will  order  a  reference  to  see  which  is  most  pro- 
per, because  the  Court,  as  guardian  of  infants,  will  take 
care  that  what  is  done  is  for  their  benefit.(2)[6]  But  it  is 
not  usual  to  grant  this  reference  after  a  decree  has  been 
made  in  one  of  the  suits.(3)[c]  A  motion  to  refer  it  to  the 
Master  to  see  which  of  two  suits  is  most  for  the  infant's 
benefit,  is  granted  as  of  course  upon  the  simple  allegation 
of  counsel  that  both  suits  are  for  the  same  purpose,  the 
party  taking  the  reference  at  the  risk  of  costs.(4)  The 
order  of  reference  being  drawn  up,  each  party  supports 
the  propriety  of  the  suit  instituted  by  him  by  carrying  in 
a  statement  of  facts  supported  by  evidence,  and  the  Mas- 
ter draws  his  conclusion  and  reports  according  to  such 
evidence.  It  is  competent  to  the  Master  on  such  a  refer- 
ence to  point  out  to  the  Court  any  improvement  that  may 
[  *566  ]  be  made  in  the  *frame  of  the  suit,  and  to  report 
any  special  circumstances  which  may  be  for  the  infant's 
benefit. (4) 

If  the  Master  reports  that  one  suit  is  more  beneficial 

(1)  Shephard  v.  Towgood,  6  Madd.  374.  (2)  Anon.  3  Atk.  G03. 

(3)  Taylor  v.  Oldham^  Jac.  527.  (4)  Sullivan  v.  Sullivan,  2  Mer.  40. 

having  more  speedy  and  effectual  relief,  being  entitled  to  go  on ;  as  where  there  are 
litigated  points,  beyond  that  of  the  amount  of  his  demand,  he  is  required  to  go  on,  in  hig 
separate  suit,  up  to  such  point  as  all  ulterior  relief  can  be  equally  had  in  the  suit  first 
instituted;  and  as  to  staving  the  proceedings  in  the  first  suit,  while  properly  conducted, 
the  Court,  however  anxious  to  guard  against  unnecessary  expense,  has  no  authority. 
Uniaeke  v.  Rochford,  1  Moll.  216,  (12  Eng.  Ch.  Rep.  10.>.) 

[b]  Of  several  suits  instituted  on  behalf  of  infants,  and  for  the  protection  of  their  pro- 
perty, the  Court  will  give  a  preference  to  that,  which  is  capable,  from  its  frame,  of  being 
most  beneficially  and  effectually  prosecuted,  notwithstanding  that,  in  point  of  form,  the 
relief  sought  by  another  is  more  extensive.    Campbell  v.  Campbell,  2  Myl.  &  Cr.  25. 
And  where  two  suits  on  behalf  of  infants,  by  different  next  friends,  were  referred  to  the 
Master,  to  ascertain  which  was  most  for  tiieir  benefit,  and  the  Master  reported  in  favour 
of  the  second  suit;  it  was  held  not  sufficient,  in  opposition  to  the  report,  to  show  mere 
priority,  but  that  some  distinct  reason  must  be  given,  why  the  Master  had  arrived  at  a 
wrong  decision.     Talhot  v.  Kurl  of  Shrewsbury,  4  Lond.  Jurist,  1030,  per  Sir  Lancelot 
Shadwcll,  V.  C.  Nov.  10,  1340. 

[c]  In  a  later  case,  however,  (Nov.  20,  1838,)  where  two  bills  had  been  filed  by  differ- 
ent next  friends,  Sir  Lancelot  Shadwell  gaunted  a  motion  to  restrain  proceedings  in  one 
of  the  euits,  in  which  a  decree  had  been  obtained.     Narmey  v.  VVynn,  2  Lond.  Jurist, 
962.     And  the  order  was  subsequently,  (Jan.  17,  18.'i!),y  affirmed  by  Lord  Tottenham, 
v/iio  held   also,  that  it  would  be  irregular  to  strike  out  the  next  friend  of  the  suit  in 
which  a  decree  had  been  made,  where  no  charge  was  made  against  him,  and  insert  the 
next  friend  in  the  suit  in  which  there  was  no  decree.     S.  C.  on  appeal,  3  Lond.  Jurist, 
498. 

•Eng.  Chan.  Rep.  iv.  249, 
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than  the  other,  his  report  is  confirmed  by  a  petition,  which 
also  prays  that  the  other  suit  may  be  stayed,  which  is 
usually  granted  unless  the  Master's  judgment  is  impugned. 
This  may  be  done  either  by  a  petition  for  the  Master  to 
review  his  report,  or  the  point  may  be  raised  on  the  peti- 
tion to  confirm  the  report  if  the  facts  are  therein  sufficiently 
stated  to  raise  the  question.  The  terms  upon  which  the 
suit  is  stayed  are  in  the  discretion  of  the  Court,  and 
depend  upon  the  circumstances  attending  the  institution 
and  prosecution  of  the  suit. [a] 

If  a  reference  is  directed  to  the  Master  to  inquire  which 
of  two  suits  is  most  for  the  benefit  of  an  infant,  the  time 
between  the  order  of  reference  and  the  Master's  report  is 
not  excluded  in  the  computation  of  time  allowed  to  the 
defendant  in  either  cause  to  answer,  and  the  Court  decided 
that  an  attachment  issued  for  want  of  answer  immediately 
after  the  Master's  report,  if  the  time  allowed  by  the  gene- 
ral orders  to  answer  had  expired,  was  regular,  and  by  a. 
parity  of  reasoning,  the  plaintiffs  may,  pending  this  refer- 
ence, compel  an  answer.(l) 

Infants  being  made  co-plaintiffs  with  adults  in  two  suits 
relative  to  the  same  matter,  the  Court  will  not,  before  a 
decree  on  the  Master's  report  that  one  suit  is  more  for 
the  benefit  of  the  infant,  dismiss  the  bill  in  the  other  suit 
unless  by  consent,(2)  and  the  only  order  the  Court  will 
make  before  decree,  will  be  to  stay  the  prosecution  of  one 
of  the  suits,  upon  payment  of  costs. 

(1)  Campbell  v.  Campbell,  MS.  23d  February,  1836. 

(2)  Mortimer  v.  West,  Forde  v.  West,  1  Swanst.  358. 

[a]  There  being  two  suits,  instituted  by  different  persons  as  the  next  friends  of  an 
infant,  the  bill  of  one  of  them  was  ordered  by  Sir  Lancelot  Shad  well,  to  be  taken  off  the 
file,  with  costs  against  such  next  friend,  without  a  reference  to  the  Master,  the  circum, 
stances  being  sufficiently  apparent  Askew  v.  Riddle,  2  Lond.  Jurist,  917. 
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CHAPTER  XVII. 

SCANDAL  AND  IMPERTINENCE. 

What  is  scandalous  and  impertinent,  567.  Who  may  obtain  reference  for,  569.  Within 
what  time,  569.  Reference  for,  how  waived,  569.  In  what  manner  interrogatories 
and  depositions  are  referred  for,  570.  Order  to  refer,  572.  Proceedings  upon,  and  Mas- 
ter's report,  573.  Proceedings  in  Master's  office  how  referred,  574.  Exceptions  to 
Master's  report,  574. 

SCANDAL  is  any  thing  alleged  in  a  bill,  answer,  or  other 
pleading,  in  such  language  as  is  unbecoming  the  Court  to 
hear,  or  as  is  contrary  to  all  good  manners,  or  any  thing 
set  forth,  which  chargeth  some  person  with  a  crime  not 
necessary  to  be  shown  in  the  cause.(l) 

Impertinence  is  where  the  pleadings  are  stuffed  with 
long  recitals,  or  with  long  digressions  of  matters  of  fact, 
which  are  altogether  unnecessary,  and  totally  immaterial 
to  the  point  in  question,  as  where  a  long  deed  is  stated, 
which  is  not  prayed  to  be  set  forth  in  hcec  verba.(l)[a] 

(1)  Wyatt's  P.  R.  383. 

[a]  Facts  not  material  to  the  decision,  are  impertinent,  and,  if  reproachful,  are  scan- 
dalous. Woods  v.  Morrell,  1  Johns.  Ch.  Rep.  103. 

The  best  test,  to  ascertain  whether  matter  be  impertinent,  is  to  try  whether  the  sub- 
ject of  the  allegation  could  be  put  in  issue,  and  would  be  matter  proper  to  be  given  in 
evidence  between  the  parties.  Ibid. 

If  the  plaintiff  put  impertinent  questions,  he  must  take  the  answer  to  them,  though  it 
be  impertinent.  Ibid. 

Separate  exceptions  to  the  same  matter,  the  one  for  scandal  and  the  other  for  imper- 
tinence, cannot  be  allowed  ;  as  nothing  in  a  pleading  can  be  considered  as  scandalous, 
which  is  not  also  impertinent.  M' In  tyre  v.  Trustees  of  Union  College,  6  Paige,  239. 

An  exception  for  impertinence  will  be  overruled,  if  the  expunging  of  the  matter 
oxcepted  to  will  leave  the  residue  of  the  clause,  which  is  not  covered  by  the  exception, 
either  false  or  wholly  unintelligible.  Ibid. 

The  complainant  cannot  except  to  a  part  of  the  defendant's  answer,  as  impertinent, 
which  refers  to  and  explains  the  meaning  of  a  schedule  annexed  to  such  answer,  with- 
out  also  excepting  to  the  schedule  itself,  as  impertinent.  Ibid. 

If  a  defendant,  in  his  answer,  sets  up  a  distinct  matter,  in  avoidance,  which  is  not 
called  for  by  the  bill,  the  same,  if  irrelevant  or  immaterial,  may  be  excepted  to,  for  imper- 
tinence, or  the  complainant  may  have  the  benefit  of  the  objection  upon  the  hearing. 
Spencer  v.  Van  Duzen,  1  Paige,  555. 

If  a  bill  against  executors  calls,  specifically  and  particularly,  for  accounts  in  all  their 
various  details,  a  very  voluminous  schedule,  containing  a  copy  from  the  books  of 
account,  specifying  each  item  of  debit  and  credit,  will  not  be  impertinent;  though  it 
would  be  otherwise,  if  the  bill  had  not  thus  called  for  it.  Scudder  v.  Bogert,  1  Edw. 
372. 

Where  a  complainant  avers  the  alienism  of  parties,  as  a  ground  for  their  not  being 
entitled  under  a  will,  it  is  not  impertinent,  in  a  defendant,  to  allege  in  his  answer,  that 
the  complainant,  who  also  claims  rights  under  the  same  will,  is  an  alien.  Jolly  r. 
Carter,  2  Edw.  209, 
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Nothing  is  scandalous  that  is  strictly  relevant  to  the 
merits.(l)[6]  Thus  a  matter  in  an  answer  relevant 
according  to  the  case  made  by  the  bill  is  not  scandalous, 
whatever  may  be  the  nature  of  it.(2)  If  a  bill  be  filed 
by  a  cestuique  trust,  for  the  purpose  of  removing  a  trustee, 
it  is  not  scandalous  or  impertinent  to  challenge  every  act 
of  the  trustee  as  misconduct,  nor  to  impute  to  him  any 
corrupt  or  improper  ^motive  in  the  execution  of  [  *568  ] 
the  trust,  nor  to  allege  that  his  conduct  is  the  vindictive 
consequence  of  some  act  on  the  part  of  the  cestuique  trust, 
or  some  change  in  his  situation  ;  but  it  is  impertinent,  and 
may  be  scandalous,  to  state  any  circumstances  as  evidence 
of  general  malice  or  personal  hostility,  because  the  fact  of 

(1)  Fenhoulet  v.  Passavant,  2  Ves.  24. 

(2)  Lord  St.  John  v.  Lady  St.  John,  1 1  Ves.  526. 

An  executor,  in  setting  forth  in  his  answer,  the  account  or  inventory  of  the  estate 
which  came  to  his  hands,  should  not  add  copies  of  the  appraiser's  and  executor's  oaths, 
and  of  the  surrogate's  certificate.  These  may  serve  as  evidences  of  the  correctness  of 
the  inventory  ;  but,  in  pleading,  in  general,  it  is  not  necessary  or  proper  to  set  forth  the 
evidence  on  which  the  defendant  means  to  rely.  Such  matter  will  be  impertinent  in 
pleading.  Ibid. 

[h]  Thus,  a  statement  in  an  answer,  introduced  to  show  the  temper  with  which  a  bill 
is  filed,  and  the  oppressive  course  pursued  by  the  complainant,  is  not  scandalous  or 
impertinent;  inasmuch  as  it  may  have  an  effect  upon  the  costs.  Desplaces  v.  Goris,  1 
Edw.  350. 

So,  it  has  been  held,  that  an  executor,  who  is  called  to  account,  is  not  subject  to  an 
exception  for  scandal  and  impertinence,  for  saying,  in  his  answer,  that  some  of  the  pro^ 
perly  is  withheld  from  him,  under  a  forged  deed  possessed  by  the  complainant;  lor  his 
silence  might  prejudice  him  hereafter.  Jolly  v.  Carter,  2  Edw.  209. 

So,  also,  fraud  upon  the  provisions  of  a  law  or  corrupt  swearing,  in  order  to  come 
within  the  benefit  of  a  statute,  is  a  matter  which  may  be  inquired  into  in  equity ;  and 
therefore,  it  is  not  impertinent  and  scandalous  in  an,  answer  to  say,  that  fraudulent  and 
corrupt  means  were  pursued  by  the  complainant  to  procure  his  naturalization,  and  that 
although  he  had  gone  through  the  form  of  becoming  a  citizen,  yet  he  was  still  an  alien, 
Ibid. 

But  where  the  defendant,  who  was  insolvent,  had  recovered  judgment  against  the 
complainant,  in  an  action  of  slander,  and  the  latter  filed  his  bill  to  set  off  another  judg-. 
ment  against  the  defendant,  which  had  been  assigned  to  the  complainant  by  F.,  during 
the  pendency  of  the  slander  suit;  and  the  defendant,  by  his  answer,  after  denying  that 
the  assignment  was  made  absolutely  and  in  good  faith,  and  averring  that  it  was  made 
without  consideration  and  was  merely  colourable,  proceeded  to  charge  the  complainant 
with  having  uttered  the  slanderous  words,  for  which  the  defendants  judgment  waa 
recovered,  at  the  instigation  of  F.,  and  to  aid  him  in  a  design  to.  destroy  the  defendant's 
character,  under  a  promise  of  indemnity  from  F.,  and  that  F.'s  judgment  was  assigned  to 
the  complainant,  in  pursuance  of  suchjpromise  of  indemnity  :  Held,  that  these  charges  in 
the  answer  were  not  material  to  the  defence,  and  were  scandalous  and  impertinent. 
Somers  v.  Torrey,  5  Paige,  54. 

And  it  was  held,  by  Chancellor  Walworth,  in  a  late  case,  that  an  allegation,  in  an, 
answer,  that  the  defendant  believes  his  character  is  much  better  than  that  of  the  com- 
plainant, or  thiit  of  the  solicitor  who  drew  the  bill,  was  scnndalous  and  impertinent : 
although  the  charges,  in  the  bill,  impeached  tlie  conduct  of  the  defendant  or  of  his  soli- 
citor,  in  reference  to  the  subject  of  the  suit.  Rees  v.  Evans,  in  Chan.  N.  Y.  Jan.  25,, 
Id  11  ;  Barb.  Abstr.  Dec.  in  Ch.  6. 

See  further,  as  to  scandal  and  impertinence,  HofF.  Mast,  in  Ch.  317,  et  seq, 

46* 
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malice  or  hostility,  if  established,  affords  no  necessary  or 
legal  inference  that  the  conduct  of  the  trustee  results  from 
such  motive,  and  because  such  a  course  of  proceeding 
tends  to  render  a  bill  in  equity  an  instrument  of  inquisition 
into  the  private  life  of  every  trustee.(l) 

A  few  unnecessary  words  in  a  bill  do  not  render  it  imper- 
tinent.[a]  In  a  bill  for  an  account,  it  is  not  impertinent  to 
set  out  at  length  letters  sent  to  the  defendant,  demanding 
the  account,  though  the  bill  contains  a  general  allegation 
that  applications  have  been  made  to  the  defendant  to 
account,  and  the  usual  charge  as  to  letters  in  the  posses- 
sion of  the  defendant.(2) 

Statements  in  answer  to  a  bill  of  revivor,  which  merely 
show  irregularity  and  misconduct  in  the  former  proceed- 
ings in  the  suit,  are  impertinent ;  statements  in  an  answer 
are  impertinent,  if  they  are  neither  called  for  by  the  bill 
nor  material  to  the  defence,  with  reference  to  the  order  or 
decree  which  may  be  made  on  the  bill.(3)  In  answer  to 
the  common  interrogatory,  to  set  forth  the  catalogue  of  the 
auctioneer,  with  all  the  minute  particulars  and  prices,  is 
impertinent ;  the  answer  should  state  that  the  household 
furniture  was  sold  by  auction  at  such  time  and  place,  and 
by  such  a  person,  and  produced  such  a  sum  ;(4)  but  pro- 
lixity in  setting  forth  important  documents  is  not  imper- 
tinence.^) 

[  *569  ]  *Every  proceeding]/?]  before  the  Court,  if  made 
the  vehicle  of  scandal  or  impertinence,  may  be  referred.(G) 
So  may  an  affidavit  in  lunacy  or  bankruptcy,  and  any 
proceeding  in  the  Master's  office. (7) 

A  stranger  to  the  record  cannot  move  to  refer  the  bill 
for  scandal ;  the  reason  assigned  by  the  Vice-Chancellor 

(1)  Earl  of  Portsmouth  v.  Fellows,  5  Madd.  450. 

(2;  Del  Pont  v.  De  Tastet,*  1  T.  &  R.  486. 

(3)  Wagstaffv.  Bryans,1'  1  R.  &  M.  28. 

(4)  Beaumont  v.  Beaumont,  5  Madd.  52.         (5)  Lowe  v.  Williams,-:  2  S.  &  S.  574. 
(6)  Erskine  v.  Garthshore,  18  Ves.  114.          (?)  Ex  parte  Le  Heup,  18  Ves.  221. 

[a]  As  where  a  defendant,  in  his  a»swcr,  reserves  to  himself,  the  right  to  file  a  bill  in 
the  nature  of  a  cross-bill ; — it  not  being  the  statement  of  a  fact,  and  being  free  from  the 
objection  of  prolixity.  Desplaces  v.  Goris,  1  Ed\v.  350. 

[a]  A  Master's  report  cannot  be  excepted  to,  for  irrelevancy  or  impertinence.  The 
proper  course,  in  such  a  rase,  is  to  apply  to  the  Court,  by  motion  to  expunge  the  imper- 
tinent maiter,  if  either  party  is  aggrieved  by  the  introduction  of  such  matter  into  the 
report.  Tyl<  r  v.  Simmons,  G  Paige,  127. 

As  to  scandal  or  impertinence  in  an  affidavit,  see  ante,  81,  note  [a]. 

Chan.  Rep.  xi.  264.  '  Ib.  i.v.  310.  «Ib,  5.  595. 
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was  that  he  had  no  right  to  take  an  office  copy  of  the  bill, 
which  would  be  requisite  to  enable  him  to  attend  before 
the  Master,  and  that  his  remedy  was  an  action  at  law.(l) 
In  Coffin  v.  Cooper,  6  Ves.  514,  Lord  Eldon  was  inclined 
to  think  a  stranger  might  refer  for  scandal.  The  remedy 
appears  to  be  prescribed  by  one  of  Lord  Bacon's  ordin- 
ances, which  directs  that  "  If  there  be  contained  in  any 
bill,  answer,  or  pleadings,  or  interrogatory,  any  matter 
libellous,  or  slanderous  against  any  that  is  not  a  party  to 
the  suit  or  against  such  as  are  parties  to  the  suit  upon 
matters  impertinent  or  in  derogation  of  the  settled  autho- 
rities of  any  of  his  Majesty's  courts,  such  bills,  answers, 
pleadings,  or  interrogatories  shall  be  taken  off  the  file  and 
suppressed,  and  the  parties  severally  punished  by  commit- 
ment or  ignominy,  as  shall  be  thought  fit,  for  the  abuse  of 
the  Court ;  and  the  counsellors  at  law  who  have  set  their 
hands  shall  likewise  receive  reproof  or  punishment  if  cause 
be."(2)[6]  One  defendant  may  refer  the  answer  of  another 
defendant  for  scandal.(3) 

As  a  general  rule  a  reference  for  scandal  may  be  made 
at  any  time,  but  it  is  otherwise  as  to  mere  impertinence.(4) 
After  an  answer  or  a  submission  to  answer,  the  bill  may 
be  referred  for  scandal,  but  not  for  impertinence.(5)[c] 

(1)  4  Madd.  252.  (2)  Beam.  Ord.  25.  (3)  Coffin  v.  Cooper,  6  Ves.  514. 

(4)  Fenhoulet  v.  Passavant,  2  Ves.  24.     Anon.  2  Ves.  631. 

(5)  Anon.  2  Ves.  631. 

[6]  The  counsel,  whose  name  is  put  to  a  pleading  containing  scandalous  or  impertin- 
ent matter,  is  personally  liable  to  the  adverse  party,  for  the  costs  of  the  proceedings  to 
expunge  the  scandal  or  impertinence.  Doe  v.  Green,  2  Paige,  349  ;  Somers  v.  Torrey, 
5  Paige,  54;  Emerson  v.  Dallison,  1  Rep.  in  Ch.  194.  So,  if  a  solicitor  file  a  scandalous 
affidavit,  he  is  guilty  of  a  contempt  of  the  Court,  and  may  be  personally  charged  with 
the  expense  of  taking  it  off  the  files.  Ex  parte  Wake,  1  Mont.  &,  Bligh,  259.  So,  the 
attorney  for  the  defendants,  having  made  certain  scandalous  and  impertinent  statements 
in  his  deposition,  as  a  witness  for  his  clients,  in  reply  to  the  last  interrogatory,  was 
compelled  to  pay  the  costs  of  expunging  such  matter :  and  though,  in  general,  the 
examiner  would  be  held  liable  for  the  costs  of  expunging  scandalous  and  impertinent 
matter  from  the  depositions,  yet,  it  seems,  he  will  not  be  so  held  liable,  where  the  wit- 
ness  is  an  attorney  in  the  cause.  Gude  v.  Mumfbrd,  2  You.  &  Coll.  445. 

[c]  Ferrar  v.  Ferrar,  1  Dick.  173  ;  In  re  Burton,  1  Rose,  380;  Keeling  v.  Hoskins,  2 
Russ.  319.  And  where  exceptions  for  impertinence,  were  riled,  to  an  amended  bill,  after 
the  time  for  answering  had  expired,  and  an  application  had  been  made  to  the  plain- 
tiff's  solicitors,  to  join  in  a  commission  to  take  the  answer  of  the  defendants,  and  also 
'after  an  order  had  been  made,  for  delivery  out  of  Court  of  papers  to  enable  the  defen- 
dants to  frame  their  answer,  Lord  Langdale,  M.  R.,  ordered  the  exceptions  to  be  taken 
off  the  file,  for  irregularity,  with  costs.  Beavan  v.  Waterhouse,  2  Beav.  58;  S.  C.  3 
Loud.  Jurist,  531. 

In  Nedby  v.  Nedby,  8  Sim.  334,  (1 1  Eng.  Ch.  Rep.  465,)  the  defendant,  after  the  lime 
allowed  by  the  new  orders,  fur  demurring,  had  expired,  referred  the  bill  for  scandal  and 
impertinence;  and  the  Master  having  reported  in  the  affirmative,  he  put  in  a  demurrer 
for  want  of  parties,  which  the  Vice  Chancellor,  (Sir  Lancelot  Shadwell,)  held  to  be 
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But  in  Abergavenny  v.  Abergavenny,  2  P.  W.  311,  it  is 
[  *570  ]  said  after  an  answer,  *the  bill  cannot  be  referred 
for  scandal.  A  defendant,  though  not  served  with  a  sub- 
pcena,  may  appear  and  refer  a  bill  for  impertinence.(l) 

A  plaintiff  cannot  refer  an  answer  for  impertinence  after 
replication  or  an  undertaking  to  speed  the  cause,  but  he 
may  refer  it  for  scandal  at  any  time. (2)  A  reference  of 
an  answer  for  impertinence  is  waived  by  a  subsequent 
reference  for  insufficiency's )[a]  But  notwithstanding 
this  an  order  may  be  obtained  to  refer  an  answer  for 
impertinence  after  the  expiration  of  two  months  from  filing 
the  answer,  the  4th  N.  O.  only  applying  to  exceptions  for 
insufficiency. (4) 

A  party  cannot  refer  an  affidavit  for  impertinence  filed 
in  support  of  a  motion,  if  after  the  affidavit  was  filed,  he 
has  filed  any  affidavit  in  opposition  to  the  motion.(5)[7>] 
An  affidavit  made  in  support  of  a  state  of  facts  may  be 
referred  for  scandal,  but  not  for  impertinence,  by  a  party 

(1)  Fell  v.  Christ  College,  2  Bro.  C.  C.  279. 

(2)  Barnes  v.  Saxby,  cited  in  note  to  Mortimer  v.  West,  3  Swanst.  232,  but  see  Kin- 
worthy  v.  Allen,  1  Bro.  C.  C.  400,  where  Lord  Thurlow  said  there  was  no  rule  for 
referring1  an  answer  for  impertinence. 

(3)  Pellew  v. ,  6  Ves.  4.56.  (4)  Bradbury  v.  Booker,*  4  Sim.  325. 

(5)  Keetling  v.  Hopkins,*  2  Russ.  319. 

regular,  as  the  defendant  was  not  bound  to  answer,  until  the  record  was  purified  from 
the  scandalous  and  impertinent  matter.  This  order  was  subsequently  affirmed  by  Lord 
Cottenham.  S.  C.  2  Myl.  &,  Cr.  49. 

After  the  time  for  answering  had  expired,  the  defendant,  on  the  5th  of  November, 
delivered  exceptions  to  the  bill,  for  impertinence,  and  on  the  7th  of  November,  obtained 
an  order  to  refer  them.  On  the  same  day  that  the  order  of  reference  was  obtained,  the 
plaintiff  issued  an  attachment  for  want  of  an  answer.  On  a  motion  to  discharge  tho 
order  of  reference,  for  irregularity,  it  was  held  by  Lord  Langdale,  M.  R.,  that  the  defen- 
dant was  entitled  to  deliver  exceptions,  after  the  expiration  of  the  time  for  answering, 
until  an  attachment  was  sealed,  and  that  the  delivery  of  the  exceptions  was  such  a  sub- 
stantial proceeding,  as  to  defeat  the  plaintiff's  right  to  an  attachment.  Petty  v.  Lonsdale, 
3  Lond.  Jurist,  1070.  But  exceptions  delivered  to  a  bill,  for  impertinence,  will  not  stay 
an  attachment  sealed  afterwards;  and  whether  regularly  issued  or  not,  the  attachment 
must  be  discharged,  before  the  exceptions  can  be  referred  ;  for  the  Court  is  the  only 
judge  of  the  regularity  of  its  own  orders.  The  exceptions  must  be  referred,  before  the 
time  of  answering  is  out.  S.  C.  3  Lond.  Jurist,  1186. 

[a]  If  exceptions  are  taken  to  an   answer,  both  for  insufficiency  and  impertinence, 
they  must  be  taken  and  referred  at  the  same  time.     Woods  v.  Morrell,  1  Johns.  Ch. 
Rep.  103  ;  Livingston  v.  Livingston,  in  Chan.  N.  Y.  cited  1  Hoff.  Ch.  Prac.  280,  note  1. 

[b]  The  defendant  filed   an  affidavit,  in  support  of  a  motion  ;  the  plaintiff  filed  an 
affidavit,  in  opposition,  which  the  defendant  referred  for  impertinence,  and  then  filed 
farther  afijdavits  in  support  of  his  motion,  but  not  in  reply  to,  or  in  any  manner  noticing, 
any  of  the  passages,  in  the  plaintiff's  affidavit,  which  were  alleged  to  be  impertinent: 
Held,  that  the  reference  was  not  waived.     Bickford  v.  Skevves,  8  Sim.  206,  ( 1 1  Eng.  Ch. 
Rep.  39!) ;)  S.  C.  2  Lond.  Jurist,  440.    See  Keeling  v.  Hoskins,  2  Russ.  319. 

But  an  affidavit  cannot  be  referred  for  impertinence,  after  another  affidavit  has  beea 
filed  in  reply  to  it.  Chiinelli  v.  Chauvct,  1  You.  3d4. 

*Eng.  Chan.  Reps.  vi.  147.  »Ib.  iii.  129. 
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who  has  filed  in  support  of  a  counter  statement  of  facts 
an  affidavit  which  appears  to  be  an  answer  to  the 
former.(l) 

An  order  for  referring  a  defendant's  examination  for 
impertinence  cannot  be  obtained  as  of  course,  if  the  plain- 
tiff had  proceeded  on  the  exnmination.(2) 

It  seems  clear  that  the  practice  is  not  to  refer  interro- 
gatories and  depositions  for  impertinence  before  the  hear- 
ing by  a  common  order,  though  they  may  be  referred  for 
scandal. 

In  White  v.  Fussell,  19  Ves.  113,  LordEldon  expressed 
himself  undecided  on  the  practice,  though  the  reporter 
lays  down  that  interrogatories  and  depositions  cannot  be 
referred  for  impertinence  alone  without  scandal,  which  as 
the  order  *was  refused,  may  be  assumed  to  be  [  *571  ] 
correct.  In  Pyncent  v.  Pyncent,  3  Atk.  571,  depositions 
were  referred  for  impertinence  ;  the  Master  reported  them 
impertinent ;  exceptions  were  taken  to  his  report,  which 
coming  on  to  be  heard,  were  ordered  to  stand  over  till 
the  hearing,  the  Court  being  doubtful  whether  depositions 
could  be  referred  for  impertinence  only.(3)  In  Cocks  v. 
Worthington,  2  Atk.  234,  it  is  laid  down  that  this  court 
will  order  depositions  to  be  referred  for  scandal  and  imper- 
tinence to  a  Master.  In  Eastham  v.  Liddel,  12  Ves.  201, 
depositions  were  referred  for  scandal  upon  a  motion  of 
course. 

All  the  above  cases  seem  to  imply  that  if  scandal  and 
impertinence  are  both  complained  of,  the  reference  is  of 
course  before  the  hearing,  but  not  if  impertinence  is  alone 
complained  of,  and  the  reason  given  for  the  practice  is 
that  the  question  must  be  decided  at  the  hearing,  as,  to 
judge  of  impertinence,  the  Court  must  hear  the  cause.(4) 
The  same  reason  appears  to  exist  if  scandal  is  complained 
of,  since  it  is  decided  by  the  cases  before  cited,  that 
nothing  is  scandalous  which  is  relevant,  and  to  decide  on 
relevancy  the  merits  must  be  gone  into. 

If  a  party  is  advised  that  any  pleading  or  other  matter 
depending  before  the  Court,  is  either  scandalous  or  imper- 
tinent, he  takes  exceptions  in  writing  to  such  pleading  or 

(1)  In  Re  Burton,  1  Ruts.  380.  (2)  Johnson  v.  Ure,»  2  S.  &  S.  578. 

(3)  3  Atk.  556.  (4)  Osmond  v.  Tindall,b  1  Jac.  625. 

*Eng.  Chan.  Reps.  i.  597.  »Ib.  iv.  295. 
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other  matter.  These  exceptions  are  drawn  and  signed  by 
counsel,[a]  and  describe  the  particular  passages  which  are 
considered  to  be  scandalous  or  impertinent.(l)  In  taking 
exceptions  for  impertinence,  pursuant  to  1 1  N.  O.  it  is  not 
necessary  that  each  allegation  should  be  the  subject  of  a 
separate  exception,  and  that  each  exception  should  state 
the  matter  complained  of  as  impertinent,  but  each  excep- 
tion may  include  a  great  portion  of  the  answer,  and  be 
[  *572  ]  ^described  as  extending  from  a  specified  word  in 
a  specified  folio,  to  another  specified  word  in  another  speci- 
fied folio.(2)[o]  Each  exception  for  impertinence  must  be 
supported  in  /o/o,  or  fail  altogether ;  and  each  exception 
will  be  overruled,  if  it  includes  any  one  passage  which  is 
not  impertinent.(2)[6] 

The  exceptions  are  copied  on  unstamped  paper  and  left 
with  the  clerk  in  court  of  the  party  excepting,  who  dates 
them,  and  immediately  hands  them  over  to  the  clerk  in 
court  of  the  party  against  whom  the  exceptions  are  taken ; 
this  is  called  delivering  the  exceptions.  The  solicitor  of 
the  party  excepting  obtains  an  order  upon  a  petition  or 
motion  as  of  course,  to  refer  it  to  the  Master  to  look  into 
the  plaintiff's  bill  or  the  defendant's  answer,  (as  the  case 
may  be)  to  see  whether  the  same  is  scandalous  or  imper- 
tinent. 

This  order  must  be  obtained  within  six  days  after  the 
delivery  of  the  exceptions.(3)  It  may  be  obtained  imme- 
diately after  the  exceptions  are  delivered,  the  Order  of  the 
Court  not  requiring  (as  in  the  case  of  exceptions  for  insuffi- 
ciency) any  time  to  intervene  between  the  delivering  oi 

(1)  11  N.  O.  (2)  Wagstaff  v.  Bryan,*  1  R.  &  M.  30.  (3)  11  N.  O. 

[a]  Yatcs  v.  Hardy,  1  Jac.  223,  (4  Eng.  Ch.Rep.  301  ;)  Candlerv.  Partington,  6  Mad. 
102;  1  HofT.Ch.Pr.  196. 

[a]  Exceptions  for  scandal  or  impertinence  must  point  out  the  exceptionable  matter, 
with  sufficient  certainty  to  enable  the  adverse  party  and  the  officers  of  the  Court  to  ascer- 
tain, what  particular  parts  of  the  pleading  or  proceeding  are  to  be  stricken  out,  if  the 
exceptions  are  allowed.  Whitmarsh  v.  Campbell,  1  Paige,  645  ;  Franklin  v.  Keeler,  4 
Paige,  382. 

If  several  parts  of  the  answer,  or  other  proceeding  are  deemed  impertinent,  each  part 
should  form  the  subject  of  a  separate  exception.  Ibid.  But  where  the  subject-matter  of 
each  exception  depends  on  one  principle,  they  should  be  embraced  in  a  single  exception. 
And  where  exceptions  for  impertinence  were  unnecessarily  prolix,  in  setting  out  the 
matter  excepted  to  at  length,  in  the  exceptions,  the  Court  refused  the  complainant  costs 
of  the  reference,  although  all  the  exceptions  were  allowed.  German  Y.  Machin,  6  Paige, 
288;  Franklin  v.  Keeler,  4  Paige,  382, 

[6]  Desplaces  v.  Goris,  1  Edw.  353. 

»Eng.  Chan.  Reps.  iv.  312. 


SCANDAL  AND  IMPERTINENCE.  572 


the  exceptions  and  obtaining  the  order  to  refer  them. 
The  order  contains  a  direction  to  the  Master  to  expunge 
any  such  scandalous  or  impertinent  matter  as  he  shall 
certify  to  be  contained  therein,  and  gives  the  Master 
liberty  without  further  order  to  tax  the  costs  of  such  refer- 
ence and  consequent  thereon,  and  to  direct  by  whom  the 
same  shall  be  paid.(I)[c] 

This  order  is  considered  as  abandoned,  unless  the  party 
obtaining  the  same  procures  the  Master's  report  within  a 
fortnight  from  the  date  of  such  order,  or  unless  the  Master, 
within  the  fortnight,  shall  certify  that  a  further  time,  to  be 
stated  in  his  certificate,  is  necessary,  in  order  to  enable 
him  to  make  a  satisfactory  report ;  in  which  case  the  order 
is  to  *be  considered  as  abandoned,  if  the  report  [  *573  ] 
be  not  obtained  within  the  further  time  so  stated.(2) 

If  the  Master  is  of  opinion  that  the  pleading  is  not 
impertinent  or  scandalous,  he  gives  his  certificate  to  that 
effect,  which  is  filed  in  the  Report  Office,  but  does  not 
require  any  confirmation  by  the  Court.(3)  If  the  Master 
is  of  opinion  that  the  pleading  is  impertinent  or  scandal- 
ous, he  certifies  accordingly,  which  certificate  is  filed  as 
above.  A  warrant  is  then  taken  out  to  expunge,  which 
must  not  be  returnable  before  four  days  after  the  report 
has  been  filed,  to  give  the  opposite  party  an  opportunity 
to  except  to  such  report. (4)  On  the  return  of  this  war- 
rant the  petitioner's  clerk  in  court  attends  with  the  record, 
and  the  impertinence  is  expunged.  The  Master  then 
taxes  the  costs,  and  certifies  that  he  has  expunged  and 
taxed  costs.  A  party  may  take  exceptions  to  a  Master's 
report  of  impertinence,  at  any  time  before  the  impertinent 
matter  is  actually  expunged,  and  the  practice  in  this  respect 
is  not  altered  by  the  22  N.  N.  O.(5)  The  date  of  the 
Master's  report  of  impertinence  is  taken  as  the  date  of  the 
answer,  in  computing  the  time  for  taking  exceptions  for 
insufficiency.(G) 

(1)  23  N.  N.O.  (2)  12N.O. 

(3)  Martyn  v.  Brou^hton,  3  Svvanst.  233,  (n.)  (4)  22  N.  N.  O. 

(5)  Evans  v.  O\vcn,»  2  M.  &  K.  3:£.  (6)  Dyer  v.  Dyer,  1  Mer.  1. 

[c]  If  an  answer  contain  impertinent  or  scandalous  matter,  it  will  he  referred,  in  order 
that  it  be  expunged  at  the  cost  of  the  party  filinjr  the  answer.  Mason  v.  Mason,  4  Hen. 
*Muaf.414. 

As  to  the  mode  in  which  these  costs  are  ascertained,  where  there  are  several  excep- 
tions, some  of  which  arc  allowed,  and  others  disallowed,  see  ante,  290,  notes  [a]  [b]. 
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The  19th  N.  O.  which  directs,  "that  the  time  which 
occurs  between  the  last  seal  after  Trinity  Term  and  the 
first  seal  before  Michaelmas  Term,  or  between  the  last 
seal  after  Michaelmas  Term  and  the  first  seal  before 
Hilary  Term,  shall  not  be  reckoned  in  the  computation  of 
time  which  is  allowed  to  a  party  for  filing,  delivering,  or 
referring  exceptions  to  any  answer,  or  for  obtaining  a 
Master's  report  upon  any  exceptions,"  appears  to  include 
within  its  operation  the  computation  of  time  allowed  for 
obtaining  the  Master's  report  of  impertinence  and  scandal, 
[  *574  ]  *and  for  delivering  and  referring  exceptions  for 
scandal  and  impertinence  in  any  answer,  but  not  in  a  bill. 

Before  the  General  Orders  of  1828,  it  was  a  motion  or 
petition  of  course  to  refer  to  any  proceeding  in  the  Mas- 
ter's office,  either  for  impertinence  or  scandal.  By  the 
73  N.  O.  the  necessity  for  an  order  is  dispensed  with,  and 
the  party  may  take  out  a  warrant  for  the  Master  to 
examine  such  proceedings,  who,  if  he  finds  the  same  scan- 
dalous or  impertinent,  may  expunge  such  impertinent  or 
scandalous  matter. 

Where  a  bill  is  referred  for  scandal  and  found  scandal- 
ous, a  motion  cannot  be  made  for  an  injunction  until  the 
scandalous  matter  is  expunged.(l)  Where  a  bill  is  refer- 
red for  impertinence  before  the  time  for  answering  is  out, 
the  plaintiff  cannot  have  the  common  injunction  as  of 
course.(2) 

EXCEPTIONS  TO  A  REPORT  OF  SCANDAL  AND  IMPERTINENCE. 

If  either  of  the  parties  be  dissatisfied  with  the  Master's 
report,  he  may  take  exceptions  thereto.  If  a  party 
excepts  to  a  report  finding  an  answer  not  scandalous  nor 
impertinent,  he  must  show  specially  wherein  it  is  imper- 
tinent or  scandalous :  it  is  not  sufficient  to  say  generally 
is  scandalous  or  impertinent.(3)  By  22  N.  N.  O.  scan- 
dalous or  impertinent  matter  cannot  be  expunged  until  four 
days  after  filing  the  Master's  report,  but  after  it  has  been 
expunged  exceptions  to  a  report  of  impertinence  cannot  be 
taken,  nor  be  set  down  for  argument. (4)  The  same  rule 

(1)  Davenport  v.  Davenport,  GMadd.  251.      (2)  Neale  v.  Wadeson,  1  Bro.  C.  C.  574. 

(3)  Craven  v.  Wright,  2  P.  W.  181,  hut  see  contra,  Mackworth  v.  Bri?<rs,  2  Atk.  1*2. 

(4)  See    Wadman   v.   Birch,  3  Swanst.  230,  (n.)      David  v.  Williams,1  1  Sim.  17. 
Norway  v.  Rowe,  1  Mer.  135. 
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applies  to  scandal.(l)  Where  a  report  of  scandal  or 
impertinence  has  been  excepted  to,  the  Master  cannot  tax 
the  costs  of  the  reference  under  22  N.  O.  without  further 
order.(2) 

If  a  bill  be  referred  for  scandal  and  impertinence,  and 
so  reported,  and  exceptions  are  taken  to  the  Master's 
report,  and  allowed,  the  plaintiff  is  entitled  to  the  costs  of 
the  reference.(3)  A  report  of  impertinence  having  been 
obtained  by  surprise,  the  Master  was  ordered  to  abstain 
from  acting  under  the  order  to  expunge  until  the  excep- 
tions had  been  argued. (4) 

In  Osborn  v.  Tindall,(5)  the  Lord  Chancellor  directed 
that  it  should  be  considered  as  a  General  Order,  in  cases 
where  upon  exceptions  to  the  Master's  report  of  imper- 
tinence, the  decision  of  the  Court  below  would  have  the 
effect  of  its  going  back  to  the  Master  to  expunge  the 
impertinence,  and  that  decision  is  appealed  from,  that  the 
impertinence  is  not  to  be  expunged  until  the  appeal  has 
been  heard. 

(1)  2  Eq.  Ca.  Ab.  68. 

(2)  Desanges  v.  Gregory,1  6  Sim.  473.          (3)  Bromficld  v.  Chichester,  1  Amb.  464. 
(4)  Mortimer  v.  West,  3  Swanst.  228.          (5)  23rd  May,  1822. 
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CHAPTER  XVIII. 

NE  EXEAT  REGNO. 

Nature  of  the  writ,  576.  In  what  case  granted,  577.  By  and  against  whom  granted, 
578.  How  the  writ  is  obtained^  578.  Affidavit  in  support  of  motion  for  writ,  579* 
Order  for,  583.  In  what  amount  writ  is  marked,  583.  Effect  of  defendant  going 
abroad  after  he  has  bailed  the  writ,  584.  On  what  grounds  writ  is  discharged,  584, 

THIS  writ  was  originally  issued  in  attempts  against  the 
safety  of  the  state,  and  may  be  applied,  subject  to  respon- 
sibility in  those  who  give  the  advice,  to  prevent  any  subject 
from  quitting  the  country,  and  oblige  him  to  give  security 
to  abide  the  decree.[a]  "  How,"  observes  Lord  Eldon,  in 
the  case  cited,  "  it  happened  that  this  great  prerogative 
writ,  intended  by  the  laws  for  great  political  purposes,  and 
the  safety  of  this  country,  came  to  be  applied  between 
subject  and  subject,  I  cannot  conjecture."(  I ) 

In  39th  Ordinance  of  Lord  Bacon,  it  is  thus  laid  down : 
"  Writs  of  ne  exeat  regnum  are  properly  to  be  granted 
according  to  the  suggestion  of  the  writ  in  respect  of 
attempts  prejudicial  to  the  King  and  State,  in  which  case 
the  Lord  Chancellor  will  grant  them  upon  prayer  of  any 
of  the  principal  secretaries,  without  cause  showing ;  or 
upon  such  information  as  his  Lordship  shall  think  of 
weight,  but  otherwise  also  they  may  be  granted  according 
[  *577  ]  to  the  practice  of  *long  time  used  in  case  of 
interlopers  in  trade,  great  bankrupts,  in  whose  estate  many 
subjects  are  interested,  or  other  cases  that  concern  multi- 
tudes of  the  King's  subjects ;  also  in  cases  of  duels  and 
divers  others.(2) 

The  writ  is  only  granted  in  the  case  of  an  equitable 
debt  or  demand,(3)  and  has  become  a  species  of  equi- 

(1)  Flack  v.  Holm,  U.  &  W.  4l4.  (2)  Beam.  Ord.  40* 

(3)  Amsinck  v.  Barclay,  8  Ves.  5(J4. 

[a]  The  object  and  design  of  the  writ  of  ne  exeat  regno,  as  used  by  Court  of  Chan- 
cery, is  to  hold  the  party  amenable  to  justice,  and  to  render  him  personally  responsible 
for  the  performance  of  their  orders  and  decrees.  Johnson  v.  Clendenin,  5  Gill  &  Johns. 
463. 

It  is  not,  in  this  country,  a  prerogative  writ ;  it  is  a  writ  of  right,  in  a  proper  case, 
Gibert  v.  Colt,  1  Hopk,  500. 
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table  bail,(l)  and  is  not  granted  for  a  mere  legal  demand 
for  which  the  defendant  may  be  held  to  bail,(2)  except  in 
a  matter  of  account  where  bail  may  be  had  both  at  law 
and  in  equity, (l)[a]  or  in  a  suit  in  the  Spiritual  Court  for 

(1)  Flack  v.  Holm,  1  J.  &  W.  413.  (2)  Pearne  v.  Lisle,  1  Amb.  75. 

[a]  In  Virginia,  a  writ  of  ne  exeat  cannot  be  granted,  unless  1.  There  is  a  precise 
amount  of  debt  positively  due  ;  2.  It  must  be  an  equitable  demand,  on  which  the  plain- 
lift' cannot  sue  at  law,  except  in  cases  of  account,  and  a  few  others  of  concurrent  juris- 
diction ;  3.  The  defendant  must  be  about  to  quit  the  country,  proved  by  affidavits  as 
positive  as  those  required  to  hold  to  bail  at  law.  Rhodes  v.  Cousins,  6  Rand.  188. 

In  Alabama,  writs  of  ne  exeat  may  be  properly  granted  in  the  following  cases:  1. 
Where  the  demand  is  exclusively  equitable,  whether  a  sum  certain  be  due  or  not,  and 
the  defendant  is  about  to  remove  beyond  the  jurisdiction  of  the  Court ;  2.  Where  the 
Courts  of  law  and  equity  have  concurrent  jurisdiction,  the  defendant  being  about  to 
remove,  and  where  bail  has  not  been  obtained,  it  will  be  granted  in  aid  of  the  action  at 
law  ;  3.  Where  the  two  Courts  have  concurrent  jurisdiction,  and  no  action  at  law  has 
been  commenced,  but  a  suit  in  equity  instituted,  the  removal  of  the  defendant  will  bo 
restricted;  4.  In  cases  of  extreme  necessity,  and  where  it  becomes  necessary  to  prevent 
a  failure  of  justice.  But  as  to  the  last,  quaere  ?  Lucas  v.  Hickman,  2  Stew.  11. 

In  New  York,  it  is  also  a  general  principle,  that  a  writ  of  ne  exeat  cannot  issue,  where 
a  debt  is  due  and  recoverable  at  law,  but  that  it  is  applicable  only  to  equitable  demands, 
in  the  nature  of  debts  actually  due.  Seymour  v.  Hazard,  I  Johns.  Ch.  Rep.  1  ;  Brown 
v.  Haff,  5  Paige,  235.  While,  at  the  same  time,  according  to  the  rule  laid  down  in  the 
text,  it  may  be  granted,  in  case  of  a  bill  filed  for  an  account,  although  the  defendant 
might  have  been  arrested  at  law  ;  this  being  a  case,  in  which  the  Courts  of  law  and 
equity  have  a  concurrent  jurisdiction.  Porter  v.  Spencer,  2  Johns.  Ch.  Rep.  169  ;  Mit- 
chell v.  Bunch,  2  Paige,  606.  In  carrying  out  the  principle,  that  it  will  be  granted, 
where  an  equitable  debt  exists,  it  has  "been  held,  that  where  a  wife  had  filed  a  bill  for 
alimony,  &c.  against  her  husband,  and  it  appeared  that  he  had  abandoned  her,  without 
any  support,  and  threatened  to  leave  the  state,  a  ne  exeat  should  be  granted,  on  the  peti- 
tion of  the  wife.  Denton  v.  Denton,  1  Johns.  Ch.  Rep.  264.  See  also  Buford  v.  Francisco, 
3  Dana,  68.  So,  also  it  may  be  granted,  on  a  bill  for  a  specific  performance;  but  to 
entitle  the  complainant  to  a  writ  of  ne  exeat,  upon  a  bill  for  a  specific  performance  of  a 
contract,  against  a  vendee,  he  must  show  a  debt  actually  due,  and  must,  therefore,  show 
affirmatively,  that  he  is  able  to  make  a  good  title  to  the  premises  agreed  to  be  sold. 
Brown  r.  Haff,  5  Paige,  235.  Nor  can  a  bill  quia  timet,  upon  a  contract  for  personal 
services,  to  be  performed  at  a  future  time,  be  filed,  for  the  purpose  of  obtaining  equitable 
bail,  although  there  is  danger  that  the  defendant  may  leave  the  state,  before  the  time  for 
the  performance  of  the  contract  arrives.  De  Rivafinoli  v.  Corsetti,  4  Paige,  264.  Nor, 
in  a  case  of  trust,  is  a  mere  apprehension  that  the  defendant  will  misapply  funds  in  his 
hands,  or  abuse  his  trust,  sufficient  ground  for  a  ne  exeat.  Woodward  v.  Schalzell,  3 
Johns.  Ch.  Rep.  412.  Nor  will  it  be  granted,  where  the  plaintiff's  demand  is  purely 
legal,  or  where  the  defendant  is  an  executor  or  administrator,  and  there  is  no  affidavit 
that  assets  have  come  to  his  hands.  Smedberg  v.  Mark,  6  Johns.  Ch.  Rep.  138.  And 
where  the  defendant,  who  was  a  resident  of  Cape  Breton,  as  the  master  of  a  merchant 
vessel,  executed  a  bond  at  Turk's  Island,  in  the  penalty  ol'one  thousand  pounds,  with  the 
complainant  as  his  surety,  conditioned  that  the  vessel  of  which  he  was  master,  would 
not,  upon  her  departure  from  the  Bahama  Islands,  carry  out  of  the  government  thereof 
any  slave  or  servant,  without  the  leave  of  the  owner  or  master ;  and  upon  the  sailing  of 
the  vessel,  a  slave,  who  had  concealed  himself,  without  the  knowledge  of  the  defendant, 
was  transported  from  Turk's  Island  to  New  York  ;  whereupon  a  bill  was  filed  against 
the  defendant,  to  compel  him  to  indemnify  the  complainant,  as  his  surety  in  the  bond, 
and  for  a  ne  exeat ;  Held,  that  the  complainant  was  not  entitled  to  a  ne  exeat,  until  he 
had  been  actually  sued,  and  a  judgment  recovered  against  him,  on  the  bond,  as  such 
surety.  Gibbs  v.  Mennard,  6  Paige,  258.  But  where  a  defendant,  who  had  been  sued 
at  law  and  held  to  bail,  in  a  case  not  of  equity  jurisdiction,  was  about  to  depart  from  the 
state,  with  his  bail,  who  had  sold  his  property,  Chancellor  Kent,  from  the  necessity  of 
the  case,  and  to  prevent  a  failure  of  justice,  granted  the  writ.  Porter  v.  Spenrer,2  Johns, 
Ch.  Rep.  169. 

In  North  Carolina,  the  rule  that  Courts  of  equity  interfere,  by  ne  exeat,  only  in  cases 
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alimony  ;(1)  but  it  does  not  issue  for  alimony  after  a 
decree  in  the  Ecclesiastical  Court  pending  an  appeal  from 
that  decree,  nor  is  it  granted  for  interim  alimony  before  a 
decree.(2) 

As  a  general  rule,  the  writ  of  ne  exeat  can  only  be  issued 
for  an  equitable  debt  actually  payable  ;(3)  but  it  was 
granted  in  respect  of  a  debt  for  which  the  plaintiff  had 
made  himself  liable  on  the  defendant's  account,  but  which 
he  had  not  yet  paid. (4)  The  writ  was  refused  to  enforce 
costs  taxed  in  a  chancery  suit,(5)  but  was  granted  against 
a  solicitor  whom  the  Master,  on  reference  of  his  bill  for 
taxation,  had  reported  to  be  overpaid  by  60/.(6)  In  ano- 
ther case,  the  writ  was  refused  against  an  attorney  upon 
a  legal  demand,  on  the  ground  that  he  could  not  be  held 
to  bail. (7)  A  ne  exeat  regno  was  refused,  the  affidavit 
amounting  to  no  more  than  suspicion  of  the  party's  inten- 
[  *578  ]  tion,  and  no  precise  sum  sworn  to  as  due.(8)  *A 
writ  of  ne  exeat  may  be  granted  to  restrain  a  party  from 
going  to  Scotland,  as  that  kingdom,  when  the  writ  was 
framed,  was  to  all  intents  and  purposes  foreign  parts; 
nor  in  this  respect  has  the  Union  altered  the  case.(9)  But 
a  doubt  is  raised  as  to  its  preventing  a  party  going  to 
Ireland  ;  the  application  was  refused  against  a  member  of 
parliament  who  lived  in  Ireland  ;(10)  but  a  party  against 
whom  this  writ  had  issued  having  gone  into  Ireland  with- 
out having  answered,  he  was  sent  for  by  special  order 
from  the  King,  arid  made  to  answer  the  contempt,  and 
abide  the  justice  of  the  Court. (11) 

(1 )  Anon.  2  Atk.  210.  (2)  Street  v.  Street,'  1  T.  &  R.  322. 

(.3)  Whitehouse  v.  Partridge,  3  Swanst.  377. 

(4)  Sealy  v.  Laird,  3  Swanst.  368,  n.             (5)  Goodman  v.  Sayers,  5  Madd.  471. 
(6)  2  Eq.  Ca.  Ab.  778.  (7)  Gardner  v. ,  15  Ves.  444. 

(8)  Shearman  v.  Shearman,  3  Bro.  C.  C.370. 

(9)  Bernal  v.  Marquis  of  Donegal,  11  Ves.  46.     Done's  case,  1  P.  W.  263. 

(10)  Bernal  v.  Marquis  of  Donegal,  1 1  Ves.  43.  (11)1  Eq.  Ca.  Ab.  133. 

of  equitable  demands,  applies  where  money,  not  property,  is  the  subject  of  controversy . 
Edwards  v.  Massey,  1  Hawks,  359. 

In  Maryland,  a  writ  of  ne  exeat  cannot  be  granted,  for  a  debt  founded  on  a  promis- 
sory note  not  due  ;  it  can  only  issue  where  the  demand  is  an  equitable  one.  Cox's  Ex'rs 
v.  Scott,  5  Har.  &  Johns.  384. 

In  South  Carolina,  the  Court  rescinded  an  order  for  a  ne  exeat,  the  demand  of  the 
plaintiff  being  a  simple  note  of  hand,  and  purely  legal,  upon  which  he  could  have  had 
bail  at  law.  Nixon  v.  Richardson,  4  Desau.  108. 

*Eng.  Chan.  Rep.  xi.  178. 
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BY  AND  AGAINST  WHOM  THE  WRIT  MAY  BE  GRANTED. 

A  writ  of  ne  exeat  cannot  be  granted  where  the  plaintiff 
resides  out  of  the  jurisdiction/ 1)  and  was  refused  where 
the  defendant  lived  out  of  the  kingdom,[fl]  and  the  trans- 
action was  on  the  faith  of  having  justice  where  he 
resided. (2)  And  an  order  for  a  ne  exeat  was  discharged, 
the  demand  being  for  negroes  in  Antigua,  and  the  defen- 
dant about  to  go  there  where  he  will  be  amenable. (2) 

The  writ  was  granted  at  the  suit  of  an  English  subject 
against  a  Russian,  generally  resident  and  carrying  on 
business  in  partnership  at  St.  Petersburgh,  and  in  this 
country  only  for  a  temporary  purpose,  upon  a  balance  of 
account  in  respect  of  goods  consigned  to  him  and  his 
partner,  and  it  was  held  that  exemption  from  arrest  for  a 
debt  of  the  same  nature,  by  the  laws  of  Russia,  was  not  a 
sufficient  ground  for  discharging  the  writ  where  one  of  the 
parties  is  *an  Englishman,  and  resident  in  this  [  *579  ] 
country.  But  a  doubt  is  raised  whether  the  writ  would 
be  granted,  where  the  debt  had  been  contracted  while  the 
plaintiff  and  defendant  resided  in  a  foreign  country,  by 
the  laws  of  which  an  arrest  for  debt  is  not  permitted. (3)[a] 
If  the  parties  are  here,  the  Court  has  jurisdiction  to  grant 
the  writ  upon  contracts  as  to  land  in  the  West  Indies. (4) 

(1)  Hyde  v.  Whilfield,  19  Ves.  342.     Smith  v.  Nethersole,  2  R.  &  M.  450. 

(2)  Robertson  v.  Wilkie,  1  Amb.  177.  (3)  Flack  v.  Holm,  U.  &  W.  405. 
(4)  Jackson  v.  Petrie,  10  Ves.  164. 

fa]  A  writ  of  ne  exeat  may  issue  against  citizens  of  other  states,  and  foreigners,  while 
here.  Gibert  v.Colt,  1  Hopk.  500.  And  it  may  be  granted,  in  a  suit  between  foreigners., 
and  in  respect  to  demands  arising  abroad.  Mitchell  v.  Bunch,  2  Paige,  606  ;  and  see, 
on  this  subject,  the  very  elaborate  judgment  of  Chancellor  Walworth,  in  the  case  last 
cited. 

[«]  It  would  seem,  however,  in  analogy  to  the  rule  at  law,  by  which  one  foreigner 
may  arrest  another  in  this  country,  for  a  debt  which  accrued  in  a  foreign  country,  while 
both  resided  there,  though  the  law  of  the  foreign  country  does  not  allow  of  arrest  for 
debt,  that  it  may  issue  in  such  a  case.  De  la  Vega  v.  Vianna/l  Barn.  &  Adol.  284,  (20 
Eng.  Com.  Law  Rep.  387.)  "  A  person  suing  in  this  country,"  says  Lord  Tenterden, 
in  this  case,  "  must  take  the  law  as  he  finds  it.  He  cannot,  by  virtue  of  any  regulation 
in  his  own  country,  enjoy  greater  advantages  than  other  suitors  here,  and  he  ought  not, 
therefore,  to  be  deprived  of  any  superior  advantage  which  the  law  of  this  country  may 
confer.  He  is  to  have  the  same  rights,  which  all  the  subjects  of  this  kingdom  are  entu 
tied  to."  The  principle  is,  in  an  action  between  parties  on  a  contract  made  between 
them  in  a  foreign  country,  that  the  contract  is  to  be  interpreted  according  to  the  foreign 
law,  but  the  remedy  must  be  taken  according  to  the  law  here.  JVIcKenaie  v.  McLcod, 
10  Bing.  385,  (25  Eng.  Com.  Law  Rep.  175;)  Trirnbey  v.  Vignier,  1  King.  N.  C.  }r>l, 
(27  Eng.  Com.  Law  Rep.  336;)  Whittemore  v.  Adams,  2  Covven,  626  j  Andrews  v. 
Herriot,  1  Cowcn,  528,  529,  note;  Graham's  Prac.  2d  cd.  128,  129,  and  the  cases  there 
cited.  See  also  Mitchell  v.  Bunch,  2  Paige,  606, 
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A  residuary  legatee  cannot  have  a  writ  of  ne  exeat  regno 
against  a  debtor  of  the  testator  on  the  ground  that  he 
colludes  with  the  executor.(l)  Two  residuary  legatees 
filed  a  bill  against  the  agent  of  a  party  claiming  to  be  the 
representative  of  the  testator,  which  agent  had  a  bond  in 
his  possession,  and  they  applied  for  a  ne  exeat ;  the  Court 
said  the  bill  must  be  amended  by  making  the  obligor  a 
party.(2) 

The  plaintiffs  being  creditors,  moved  to  prevent  a  defen- 
dant who  as  next  of  kin  was  applying  for  administration, 
but  who  resided  generally  out  of  the  kingdom,  from  going 
out  of  the  kingdom  until  he  had  answered;  but  the  Court 
only  ordered  that  he  should  give  security  to  abide  by  the 
decree  that  should  be  made  at  the  hearing.(3) 

As  in  an  account  both  parties  are  actors,  a  ne  exeat  lies 
for  a  defendant  in  an  account  against  a  co-defendant.(4) 
A  ne  exeat  regno  was  granted  against  husband  and  wife 
executrix,  the  plaintiff  undertaking  not  to  serve  more  than 
one  of  the  writs.(5)  A  ne  exeat  was  granted  against  a 
married  woman  executrix,  her  husband  having  left  the 
kingdom  and  taken  away  his  effects  ;(6)  although  in  the 
case  next  cited  it  is  said  it  cannot  be  sustained  against  a 
[  *580  ]  feme  covert  *administratrix.(7)  The  writ  should 
not  be  granted  against  a  purchaser  at  the  suit  of  the 
vendor,  unless  the  Court  deems  it  quite  clear  that  there 
must  be  a  decree  for  the  specific  performance  of  the  con- 
tract.(8)[a] 

Where  a  covenant  in  an  agreement  for  a  lease  was 
broken  and  a  verdict  obtained  for  1500/.  as  damages  for 
the  breach,  but  the  plaintiff  in  the  action  died  before  the 
judgment  was  perfected,  so  that  the  damages  were  lost  at 
law,  the  Court  on  a  bill  by  his  representatives  for  specific 
performance  of  the  agreement,  refused  a  writ  of  ne  exeat 
lor  the  amount.(9) 

The  application  for  the  writ  should  be  as  prompt  as 
possible.(lO)  A  writ  of  ne  exeat  regno  was  discharged 

(1)  Graves  v.  Griffith,  1J.  &  W.  (M6.  (2)  Storey  v.  Higgins,  3  Bro.  C.  C.  476. 

(3)  Baker  v.  Dumarcsque,  2  Atk.  65. 

(4)  2  Eq.  Ca.  Ab.  5.     Done's  case,  1  P.  W.  263.     (5)  Moore  v.  Hudson,  6  Mndd.  218. 
(6)  Ternegand  v.  Glass,  1  Amb.  62.  (7)  Parnell  v.  Taylor,  1  Turn.  96. 

(8)  Morris  v.  M'Neil,*  2  Russ.  604.  (9)  Jenkins  v.  Parkinson,1- 2  M.  &  K.  5. 

(10)  Jackson  v.  Pctrie,  10  Ves.  164, 

[a]  Brown  v.  Huff,  5  Paige,  235,  cited  ante,  577,  note  [a]. 

»Eng.  Chan.  Reps.  iii.  252.  fclb.  vii.  233. 
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with  costs,  having  issued  against  the  captain  of  an  East 
India  ship  when  just  sailing  for  India,  after  considerable 
residence  in  this  country,  upon  his  paying  into  court  the 
balance  previously  found  due  by  a  mutual  agent  after 
deducting  his  own  costs.(l) 

HOW  THE  WRIT  IS  OBTAINED. 

A  bill  must  be  filed  before  the  plaintiff  can  move  for  a 
writ  of  ne  exeat  regno,  and  before  any  affidavit  in  support 
of  the  motion  can  be  sworn,(2)[6]  but  the  writ  may  be 
granted  although  not  prayed  for  by  the  bill.(3)[c]  It  is 
granted  upon  an  exparte  application  of  the  plaintiff,(4) 
which  may  be  made  before  the  defendant  has  been  served 
with  a  subpoena. (5)[o?J 

In  support  of  this  motion  the  plaintiff  procures  from  his 
clerk  in  court  a  certificate  of  the  bill  having  been  filed, 
*and  an  affidavit  that  the  defendant  is  greatly  [  *581  ] 
indebted  to  the  plaintiff,  and  of  his  intention  to  go  beyond 
the  seas,  to  the  great  damage  and  prejudice  of  the  com- 
plainant. 

The  plaintiff's  affidavit  to  ground  the  writ  of  ne  exeat 
regno  should  state  a  debt,  and  that  it  is  an  equitable 
demand  upon  which  the  plaintiff  cannot  sue  at  law,  and  it 
must  be(6)  positive,  that  the  defendant  is  indebted  to  him  in 
a  certain  sum  ;(7)[a]  and  is  required  to  be  as  positive  as 

(1)  Dick  v.  Swintcn,  1  V.  &  B.  371 .  (2)  Anon.  6  Madd.  276. 

(3)  Moore  v.  Hudson,  6  Madd.  218.    Collinson  v. ,  18  Ves.  353. 

(4)  Elliott  v.  Sinclair,*  Jac.  545.  (5)  Russell  v.  Ashy,  5  Ves.  96. 

(6)  The  Master's  report  of  a  debt  absolutely  confirmed,  is  sufficient  without  an  affi- 
davit of  debt.    Collinson  v. ,  18  Ves.  353. 

(7)  Rico  v.  Gualtier,  3  Atk.  501.     Sherman  v.  Sherman,  3  Bro.  C.  C.  370.     Roddam 
v.  Hetherington,  5  Ves.  91.    Jackson  v.  Petric,  10  Ves.  164. 


[b]  Mattocks  v.  Tremaine,  3  Johns  Ch.  Rep.  75  ;  Hughes  v.  Tryon,  1  Beat.  327. 

[c]  Gibert  v.  Colt,  1  Hopk.  498  ;  1  Hoff.  Ch.  Prac.  91. 

[d]  And  where,  upon  an  application  to  discharge  a  defendant  from  arrest,  on  a  ne 
exeat,  on  the  ground  that  he  was  not  served  with  a  subpoena  at  the  time  he  was  arrested 
on  the  ne  exeat,  it  appeared  that  the  complain  ants  took  out  a  subprena,  when  the  ne  exeat 
was  issued,  and  made  a  bona  fide  attempt  to  serve  the  same,  but  were  unable  to  do  so, 
the  Court  held,  that  there  was  no  irregularity  which  could  entitle  the  defendant  to  set 
tiie  same  aside.      Georgia  Lumber  Co.  v.  Bissell,  in  Chan.  N.  Y.  July  20,  184J,  Barb. 
Abstr.  Dec.  Ch.  47. 

[a]  The  plaintiff',  though  in  a  matter  of  account,  must  swear  positively  to  a  debt  or 
balance  due  to  him  from  the  defendant;  yet  he  need  not  swear  to  a  certain  sum,  but 
according  to  his  belief  as  to  the  amount.  Thome  v.  Hulsey,  7  Johns.  Ch.  Rep.  180. 
So,  though  the  affidavit  be  made  by  executors  or  administrators.  Gibert  v.  Colt,  1  Hopk. 
500. 

»Eng.  Chan.  Reps.  iv.  258. 
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in  a  case  of  legal  bail,(l)  excepting  when  the  bill  is  brought 
for  an  account  only,  then  the  plaintiff  swearing  that  he 
believes  the  balance  in  his  favour  would  amount  to  so 
much,  will  entitle  him  to  the  writ.(2)[6]  If  the  plaintiff 
swears  so  much  is  due(3)  upon  an  account  without  enter- 
ing into  any  explanation,  it  is  sufficient ;  but  if  he  swears 
that  so  much  is  due  and  then  explains  how  it  arises,  and 
in  making  out  the  account  it  happens  that  such  sum  is  not 
due,  the  plaintiff  is  not  entitled  to  the  writ.(4) 

The  affidavit  must  state  an  intention  to  go  abroad ;  that 
the  defendant  will  hide  himself,  is  not  sufficient.  A  gene- 
ral affidavit  of  belief  of  the  defendant's  intention  to  quit 
the  kingdom  is  sufficient,  without  the  circumstances  upon 
which  that  belief  is  founded ;  but  it  is  better  to  set  forth 
the  grounds  of  belief.(5)  The  affidavit  must  be  positive 
that  the  defendant  is  going  abroad  or  to  some  declaration 
that  he  is  ;[c]  this  declaration  must  have  been  made  by 
[  *5S2  ]  *himself,  and  not  by  a  third  person.(G)  Thus 
an  affidavit  that  the  deponent  is  informed  that  the  defend- 
ant's regiment  has  been  ordered  abroad,  is  insufficient.(T) 
But  the  writ  was  granted  upon  an  affidavit,  not  of  the 
plaintiff,  but  of  another,  to  belief  of  the  defendant's  inten- 
tion to  quit  the  kingdom  upon  information  received  from 
two  persons  of  the  family  that  they  were  about  to  go  to 
the  Isle  of  Man.  The  Lord  Chancellor  said  that  persons 
of  the  defendant's  family  were  not  likely  to  come  forward 
and  make  affidavit.(S) 

It  is  sufficient  to  state  in  the  affidavit  that  the  debt  will 
be  endangered,  without  stating  that  the  defendant  is  going 
abroad  to  avoid  the  jurisdiction.(9) 

The  Court  acts  on  evidence  of  intention  to  go  abroad, 
without  regard  to  denial.(lO)  The  defendant's  affidavit,  or 

(1)  Flack  v.  Holm,  1  J.  &  W.  408.     Hyde  v.  Whilfield,  19  Ve*.  342. 

(2)  Rico  v.  Gualtier,  3  Atk.  501.     Jackson  v.  Petrie,  10  Ves.  164. 

(3)  In   Anon.  2  Ves.  489,  it  is  said  that  an  affidavit  must  not  only  state  that  the 
defendant  is  equitably  indebted  in  a  specific  sum,  but  must  mention  the  fact  on  vvhifh 
it  arises. 

(4)  Flack  v.  Holm,  1  J.  &  W.  408.  (5)  Russell  v.  Asby,  5  Ves.  96. 

(6)  Oldham  v.  Oldham,  7  Ves.  410.     Jones  v.  Alephsin,  16  Ves.  470. 

(7)  Hannay  v.  M'Entire,  11  Ves.  54.  (8)  Collins-on  v. ,  18  Ves.  353. 

(9)  Etches  v.  Lance,  7  Ves.  417.     Stewart  v.  Graham,  19  Ves.  313.    Tomlinson  v. 
Harrison,  8  Ves.  32. 

(10)  Whitehouse  v.  Partridge,  3  Swanst.  375. 

[b]  The  form  of  the  affidavit  must  necessarily  vary,  according  to  the  nature  of  the 
duty,  to  enforce  which  the  hill  is  filed. 
[cj  See  form,  3  Huff.  Ch.  Prac.  23,  24. 
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evidence  of  the  plaintiff's  admission  that  no  debt  is  due, 
will  not  avail  against  a  positive  affidavit.(l)  Nor  will  a 
writ  of  ne  exeat,  granted  upon  declaration  or  facts  as  evi- 
dence of  the  intention  to  go  abroad,  be  discharged  upon 
the  affidavit  denying  such  intention.(2)  A  wife's  affidavit 
to  ground  an  application  for  a  writ  of  ne  exeat  against  her 
husband  cannot  be  received.(3)[a] 

The  Court  refused  an  order  to  amend  without  prejudice 
to  a  writ  of  ne  exeat  regno.(4)  But  obtaining  an  order  of 
course  to  amend  does  not  discharge  the  ne  exeat  where  the 

O 

amendments  do  not  vary  the  substance  of  the  plaintiff's 
case.(5) 

*The  order  being  drawn  up,  passed,  and  entered,  [  *583  ] 
is  left  with  the  plaintiff's  clerk  in  court,  who  makes  out 
the  writ,  which  is  directed  to  the  sheriff,  commanding  him 
to  cause  the  defendant  personally  to  come  before  him,  and 
give  sufficient  bail  or  security  in  the  sum  mentioned  in  the 
order,  and  adequate  to  the  nature  of  the  case,  that  the  said 
defendant  will  not  go,  or  attempt  to  go,  into  parts  beyond 
the  seas  without  leave  of  the  Court,  and  in  case  the  defen- 
dant shall  refuse  to  give  such  bail  or  security,  then  the 
sheriff  is  commanded  to  commit  him,  the  said  defendant, 
to  the  next  prison,  there  to  be  kept  in  safe  custody  until 
he  shall  do  it  of  his  own  accord  ;  and  when  the  sheriff  has 
taken  such  security  he  is  to  certify  the  same  to  the  Court. 
The  writ  is  taken  to  the  Lord  Chancellor  to  be  signed, 
with  the  order  annexed  •  to  it.  By  Lord  Bacon's  85th 
Ordinance,  no  writ  of  ne  exeat  regno  is  to  pass,  without 
warrant  under  the  Lord  Chancellor's  hand,  and  signed  by 
him.(6) 

In  all  cases,  the  writ  is  marked  for  a  certain  sum,  which 
is  named  in  the  order.  In  ordinary  cases,  the  Court  does 
not  mark  this  writ  for  more  than  is  due  ;  thus,  when  issued 
for  alimony,  it  is  only  marked  with  the  sum  actually 

(1)  Jones  v.  Alephsin,  16  Ves.  470.  (2)  Amsinck  v.  Barklay,  8  Ves.  594. 

(3)  Sedgwick  v.  Walking,  3  Bro.  C.  C.  11. 

(4)  Grant  v.  Grant/  2  Sim.  14.  (5)  Grant  v.  Grant,  5  Russ.  189. 
(6)  Beam.  Ord.  38. 

[a]  It  has,  however,  been  held  by  Chancellor  Kent,  that  on  application  for  a  writ  of 
ne  exeat  by  a  wife  against  her  husband,  pending  a  suit  for  alimony,  &r.,  her  affidavit  is 
admissible,  the  proceeding  being  ex  parle,  and  the  wife,  in  that  respect,  considered  as 
independent  of  her  husband.  Denton  v.  Denton,  1  Johns.  Ch.  Rep.  441. 

•Eng.  Chan.  Reps.  ii.  289. 
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due.(l)  And  there  is  no  instance  where  the  writ  has  been 
marked  with  the  value  of  the  annuity  given  for  alimony ; 
so,  if  the  plaintiff  is  assignee  of  a  bond  that  would  be  due 
on  the  1st  day  of  July,  he  cannot  have  the  writ  on  the 
30th  of  June,  for  the  money  must  be  due.(2)[a] 

A  defendant  having  gone  abroad  after  answer,  without 
permission,  an  order  was  made  that  the  other  defendant, 
the  father  of  the  one  out  of  the  kingdom,  should  pay  into 
court  the  sum  for  which  the  writ  was  marked,  he  having 
[  *584  ]  ^agreed  to  be  answerable  for  his  son,  or,  in 
default,  that  proceedings  might  be  had  upon  the  bond 
given  by  the  son,  and  his  surety.(3)  Under  similar  cir- 
cumstances, the  defendant  having  gone  abroad,  supposing, 
by  putting  in  his  answer,  he  had  satisfied  the  condition  of 
the  bond,  the  plaintiff  moved  that  the  bond  might  be 
ordered  to  be  delivered  over  to,  and  put  in  suit  by  the 
plaintiff  against  the  defendant  and  his  sureties.  The 
order  was,  that  the  money  be  paid  into  court  within  six 
months,  by  the  sureties,  who  were  to  pay  the  costs  of  the 
application.(4) 

A  defendant  being  committed  for  want  of  his  answer, 
his  bail  to  the  sheriff,  under  a  ne  exeat,  moved  that  he 
might  be  charged  in  the  custody  of  the  warden  of  the 
Fleet,  upon  the  writ,  and  that  the  bail  might  be  discharged, 
which  motion  was  refused.(5) 

If  the  sheriff  takes  the  defendant  he  must  give  sufficient 
bail  in  the  amount  mentioned  in  the  writ.[a] 


1 I )  Shaftoe  v.  Shafloe,  7  Ves.  171.    Haffey  Y.  Haffey,  14  Ves.  261. 

(2)  Dawson  v.  Dawson,  7  Ves.  173.  (3)  Musgrave  v.  Medex,  1  Mer.  49. 
(4)  Utten  v.  Utten,  1  Mer.  51.                     (5)  Stapylton  v.  Peill,  19  Ves.  615. 

[a]  The  Court  determines  the  amount  in  which  the  defendant  shall  be  held  to  bail ; 
and  the  sheriff  must  take  a  bond  in  the  amount  directed,  as  the  penal  sum.  Gibert  v. 
Colt,  1  Hopk.  496. 

[a]  And  this  amount  is  the  penalty  of  the  bond.    Gibert  v.  Colt,  1  Hopk.  496. 

The  sheriff  is  answerable  for  the  sufficiency  of  the  sureties  which  he  takes  upon  a 
writ  of  ne  exeat.  Boehm  v.  Wood,  1  T.  &  R.  340,  (1 1  Erg.  Ch.  Rep.  181.)  But  where 
he  has  taken  bail  upon  the  writ,  if  the  defendant  leaves  the  state,  the  Court  will  allow 
the  sheriff  a  reasonable  time  to  produce  the  defendant ;  or  in  case  he  cannot  be  produced, 
will  allow  a  reasonable  time  to  the  sheriff,  to  prosecute  the  bond,  and  to  recover  the 
amount  which  the  sheriff  is  ordered  to  pay.  Brayton  v.  Smith,  6  Paige,  489. 

And  where  the  defendant  in  the  ne  exeat  cannot  procure  such  security  as  will  satisfy 
the  sheriff,  or  if  he  wish  to  leave  the  state,  before  the  termination  of  the  suit,  it  is  his 
right,  and  the  proper  course  on  his  part,  is,  to  move  the  Court  to  discharge  the  ne  exeat, 
upon  his  giving  sufficient  security  to  answer  the  complainant's  bill,  and  to  render  him- 
self amenable  to  the  process  of  the  Court,  during  the  progress  of  the  suit,  and  such  as 
may  be  issued  to  compel  the  performance  of  the  final  decree  :  and  upon  such  application, 
the  Court  will  take  such  security  as  it  may  deem  sufficient,  and  will  discharge  the  sheriff 
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A  defendant,  in  custody  under  ne  exeat  regno,  is  not 
bound  to  answer  before  he  moves  to  discharge  the  writ.(l) 
Yet  it  is  laid  down,  in  Russell  v.  Asby,  5  Ves.  96,  that  a 
defendant  must  appear  and  answer,  and  upon  his  answer 
he  may  move  to  set  aside  the  writ,  but  not  upon  affidavit. 
If  the  defendant's  objection  to  the  ne  exeat  is  for  irregula- 
rity in  the  order,  or  in  the  process,  or  in  the  frame  of 
the  bill,  there  can  be  no  doubt  of  his  being  allowed  to 
move  to  discharge  it  without  answering,  but  it  is  con- 
ceived that  he  cannot  move  on  the  merits  until  he  has 
answered.[&] 

In  a  case  where  the  defendant  had  been  previously 
arrested,  at  the  suit  of  the  plaintiff,  for  the  same  debt  and 
discharged,  and  the  plaintiff  filed  a  bill  and  obtained 
the  writ  of  ne  exeat  regno,  it  was  discharged  on  that 
ground.(2)[c]  *And  where,  taking  the  affidavit  of  [  *585  ] 
the  plaintiff',  and  the  answer  of  the  defendant  together,  there 
was  a  strong  prima  facie  case  that  nothing,  was  due  from 

(1)  Grant  v.  Grant,*  3  Russ.  598.  (2)  Raynes  TV  Wyse,  2  Mer.  472, 


from  liability.  Ibid.;  Mitchell  v.  Bunch,  2  Paige,  606  ;  M"Na>mara  v.  Dwyer,  7  Faig e, 
239. 

But  where  the  defendant  had  been  arrested  on  a  ne  exeat,  and  had  given  the  usual 
bail  to  the  sheriff,  upon  such  arrest,  and  afterwards,  by  an  agreement  between  him  and 
the  complainant,  the  ne  exeat  was  discharged,  upon  his  executing  the  usual  bond  to 
answer  the  bill  and  abide  the  decree;  it  was  held,  that  as  the  defendant  had  not,  ia  his 
arrangement,  reserved  his  right  of  questioning  the  propriety  of  issuing  the  ne  exeat,  he 
was  precluded  from  moving  that  the  bond  be  given  up  and  cancelled-,  upon  the  ground 
that  the  ne  exeat  was  improvidently  issued.  Jessup  v.  Hill,  7  Paige,  95.  Ordinarily, 
however,  where  the  defendant  gives  the  usual  security  to  the  sJreriff,  upon  the  ne  exeat, 
he  does  not  thereby  preclude  himself  from  applying,  upon  the  bill  only,  or  upon  the 
coming  in  of  the  answer,  to  have  the  writ  discharged  and  the  bond  to  the  sheriff  given 
up  and  cancelled.  But  where  the  defendant,  for  his  own  convenience,  applies  to  the 
Court,  and  gives  the  usual  bond  to  abide  the  decree,  without  asking  to  Reserve  the  right 
of  applying  to  can-eel  the  bond,  the  right  to  raise  the  question  as  to- the  propriety  of  hold- 
ing him  to  bail  originally,  will  be  deemed  to  have  been  waived.  Ibid. 

Where  the  defendant  in  a  ne  exeat  has  been  proceeded  against,  and  committed  to  jail, 
for  not  complying  with  a  final  decree  of  the  Court,  in  the  cause,  ami  afterwards  escapes 
from  custody,  his  sureties  upon  the  ne  exeat  bond  are  not.resprmsible,  and  the  Court,  as 
respects  them,  may  order  the  bond  to  be  cancelled.  The  obligations  devolved  upon  the 
•ureties,  in  this  respect,  bear  a  close  resemblance  to  the  duties  and  responsibilities  of 
bail  at  common  law.  Johnson  v.  Clendenin,  5  Gill  &  Johns.  463. 

[l>]  The  motion  should  be  made,  however,  without  unreasonable  delay.  And  accord- 
ingly, where  an  application  to  discharge  a  ne  exeat  was  not  madefy  ontil  after  the  cause 
had  been  noticed  for  a  final  hearing,  it  was  refused.  Miller  v.  Miller,  1  Saxt.  N.  J.  Ch. 
Rep.  336. 

[cj  And  where  a  defendant,  in  a  bill  for  an  account  and  pnymenf  of  demands  founded 
on  contract,  had  been  discharged  under  an  insolvent  act  from  imprisonment,  a  writ  of 
ne  exeat,  subsequently  issued  against  him,  was  discharged.  Ashwoflh  ?.  Wrigley,  1 
Paige,  30 1-. 
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the  defendant  to  the  plaintiff,  the  writ  was  discharged.(l) 
The  writ  will  not  be  discharged  although  it  appears  to 
have  issued  for  a  sum  greatly  exceeding  that  for  which  it 
can  be  sustained,  but  the  amount  for  which  it  is  marked 
will  be  reduced.(2) 


[  586  ]  CHAPTER  XIX. 

INJUNCTION. 

Nature  of,  and  when  granted,  586.  In  what  cases  injunction  granted,  587.  Injunc- 
tion to  restrain  the  Bank  from  making  a  transfer,  590.  Injunction  after  a  judgment 
at  law,  59L  To  stay  process  upon  an  award,  592.  Special  injunction,  at  what 
stages  of  a  suit  granted,  593.  When  obtained  exparte,  and  when  on  notice,  594. 
Affidavits  in  support  of  motion  for,  595.  To  what  extent  affidavits  are  allowed  to  be 
read  after  answer,  596.  Notice  of  injunction,  598.  Injunction  how  obtained  and 
served,  598.  Effect  of  an  injunction,  599.  Dissolving  the  special  injunction,  600. 
The  common  injunction  to  stay  proceedings  at  law,  601.  For  want  of  appearance, 
602.  For  want  of  answer,  603.  After  plea,  answer,  or  demurrer,  603.  For  want 
of  appearance  or  answer  where  a  defendant  is  a  plaintiff  at  law  and  is  abroad,  605. 
Under  special  circumstances,  607.  Effect  of  the  common  injunction  and  breach  of, 
611.  To  extend  common  injunction  to  stay  trial,  611.  To  dissolve  the  common 
injunction,  614.  To  show  cause  against  dissolving  injunction,  616.  By  filing  excep- 
tions for  insufficiency,  618.  Or  for  impertinence,  620.  To  show  cause  on  the  merits, 
621.  Reviving  injunction,  622.  Breach  of  an  injunction,  623.  Effect  of  the  amend- 
ment of  a  bill  and  other  proceedings  on  the  common  injunction,  624. 

AN  injunction  is  a  writ  issuing  out  of  the  Court  of 
Chancery,  by  virtue  of  which  a  person  is  restrained 
from  proceeding  with  a  suit  in  another  court,  or  from 
committing  waste,  damage,  or  injury  to  the  property  of 
another. 

The  writ  issues  pursuant  to  an  order  which  is  obtained 
upon  motion,  but  before  the  application  can  be  made,  it  is 
essential  that  a  bill  should  have  been  filed,  there  being  no 
instance  of  this  writ  having  been  granted  without  the 
institution  of  a  suit.(3)[a]  The  bill  must  not  only  pray 

(1)  Leo  v.  Lambert,*  3  Russ.  417. 

(2)  Grant  v.  Grant,1"  3  Russ.  598.  (3)  4  Inst,  92.    1  Vern.  156. 

[a]  There  are  cases  in  which  proceedings  may  be  instituted  in  this  court,  otherwise 
than  by  bill  And  in  such  cases,  it  has  been  held,  even  where  a  statutory  provision 
exists,  prohibiting  the  issuing  of  an  injunction  until  the  bill  is  filed,  thnt  such  provision 
relates  only  to  those  cases,  where  the  Court  obtains  its  jurisdiction  of  the  cause  in  no 
other  way  than  by  a  proceeding  by  bill.  Matter  of  Hemiup,  2  Paige,  316. 
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for  the  ^injunction  in  the  prayer  for  relief,  but  also  in  the 
prayer  of  process.(l)[a] 

A  special  injunction  may  be  applied  for  at  any  stage  of 
the  proceedings.  It  must  be  applied  for  on  behalf  of  a 
party  to  the  suit,  although  it  may  be  issued  to  restrain  a 
person  who  is  not  a  party.(2)[6]  After  answer  the  Court 
gave  the  plaintiff  liberty  to  amend  his  bill  by  praying  an 
injunction. (3) 

IN  WHAT  CASES  AN  INJUNCTION  IS  GRANTED.[c] 

This  court  will  not  grant,  an  injunction  against  enforcing 

(1)  Wood  v.  Beadell,*  3  Sim.  273.  (2)  Cassamajor  v.  Strode,b  1  S.  &  S.  381. 

(3)  Jacob  v.  Hall,  12  Vcs.  458. 

[a]  The  injunction,  when  issued,  should,  upon  its  face,  contain  sufficient  to  apprise 
the  party  upon  whom  it  is  served,  what  he  is  restrained  from  doing,  without  the  neces- 
sity of  resorting  to  the  complainant's  bill,  to  ascertain  what  the  injunction    means. 
Sullivan  v.  Judah,  4  Paige,  444.     And  it  must  be  sufficiently  explicit,  on  its  face,  by 
defining  the  property  or  matter  enjoined,  so  that  the  party  may  thereby  be  clearly  adver- 
tised of  what  he  is  prohibited  from  doing.     Moat  v.  Holbein,  2  Edw.  188. 

[b]  Walker  v.  Devereaux,  4  Paige,  229.     An  injunction  is  never  granted  against  per- 
sons who  are  not  parties  to  the  suit.     And  accordingly,  it  will  not  lie,  to  restrain  per- 
sons, not  parties,  from  paying  notes  to  the  defendant.     Fellows  v.  Fellows,  4  Johns.  Ch. 
Rep.  25.     And,  in  general,  an  injunction  will  not  be  allowed,  nor  a  decree  rendered 
against  an  agent,  where  the  principal  is  not  made  a  party  to  the  suit;  but  if  the  princi- 
pal be  not  himself  subject  to  the  jurisdiction  of  the  Court,  (as  in  the  case  of  a  sovereign 
state,)  the  rule  may  be  dispensed  with.     Osborn  v.  Bank  of  the  United  States,  9  Wheat. 
738. 

It  is  erroneous,  also,  to  decree  a  perpetual  injunction  to  stay  proceedings  in  a  suit 
against  third  persons,  not  parties  or  privies  to  the  suit  in  which  the  injunction  is  issued. 
Waller  v.  Harris,  7  Paige,  168. 

A  defendant  cannot  object,  that  another  person,  not  a  party  to  the  suit,  is  also  enjoined. 
If  such  person  makes  the  application,  the  Court  will  discharge  the  injunction,  so  far  as 
it  affects  his  interest.  Tradesmen's  Bank  v.  Merritt,  1  Paige,  302. 

[c]  It  would  be  impossible,  within  the  reasonable  compass  of  a  note,  to  follow  the 
author  into  a  recapitulation  of  the  cases  in  which  courts  of  equity  have  extended  pre- 
ventive protection  against  injury  by  the  granting  of  writs  of  injunction.     The  most 
ordinary  objects  of  this  writ,  as  enumerated  by  Mr.  Eden,  are:  "to  stay  proceedings  in 
courts  oHaw,  in  the  spiritual  courts,  the  courts  of  admiralty,  or  in  some  other  court  of 
equity ;  to  restrain  the  endorsement  or  negotiation  of  notes  or  bills  of  exchange,  the  sale 
of  land,  the  sailing  of  a  ship,  the  transfer  of  stock,  or  the  alienation  of  a  specific  chattel; 
to  prevent  the  wasting   of  assets  or  other  property,  pending  litigation  ;  to  restrain  a 
trustee  from  assigning  the  legal  estate,  or  from  setting  up  a  term  of  years,  or  assignees 
from  making  a  dividend  ;  to  prevent  the  removing  out  of  the  jurisdiction,  marrying,  or 
having  any  intercourse,  which  the  Court  disapproves  of,  with  a  ward ;  to  restrain  the 
commission  of  every  species  of  waste  to  houses,  mines,  timber,  or  any  other  part  of  the 
inheritance;  to  prevent  the  infringement  of  patents,  and  the  violation  of  copyright,  either 
by  publication  or  theatrical  representation  ;  to  suppress  the  continuance  of  public  or 
private  nuisances  ;  and  by  the  various  modes  of  interpleader,  restraint  upon  multiplicity 
of  suits,  or  quieting  possession  before  the  hearing,  to  stop  the  progress  of  vexaiious  liti- 
gation.    Tucse,  however,  (continues  the  author  referred  to,)  are  far  from  being  all  the 
instances,  in  which  this  species  of  equitable  interposition  is  obtained.     It  would  indeed 
be  difficult  to  enumerate  them  all;  for  in  the  endless  variety  of  cases,  in  which  a  plain- 

»Eng.  Chan.  Rep.  v.  117.  blb.  i.  195. 
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a  forfeiture  for  breach  of  covenant  to  keep  insured  ;  the 
case  of  rent  being  the  only  one  in  which  a  court  of  equity 
will  interfere  by  injunction  to  restrain  proceedings  at  law 
upon  a  breach  of covenant^ 1)  An  injunction  will  not  be 
granted  as  between  tenants  in  common,  except  as  to 
destruction  ;  but  if  one  is  occupying  tenant  to  the  other, 
it  varies  the  case.(2)  An  injunction  will  lie  against 
ploughing  up  pasture,  upon  a  covenant  to  manage  in  a 
husband-like  manner  ;(3)  also  to  restrain  a  defendant  who 
began  to  take  coals  in  his  own  land,  and  worked  into  that 
of  the  plaintiff  ;(4)  to  restrain  the  negotiation  of  bills  of 
.  exchange  void  in  their  creation  ;(5)  to  restrain  a  person 
from  sowing  land  with  a  pernicious  crop  ;(6)  to  restrain  a 
transfer  during  a  litigation  in  the  Ecclesiastical  Court  upon 

(1)  White  v.  Warner,  2  Mer.  459.  (2)  Twort  v.  Twort,  16  Ves.  128. 

(3)  Drury  v.  Molins,  6  Ves.  328.  (4)  Mitchell  v.  Dors,  6  Ves.  147. 

(5)  Lloyd  v.  Gurdon,  2  Swanst.  180.  (6)  Pratt  v.  Brett,  2  Madd.  62. 

tiff  is  entitled  to  relief,  if  that  relief  consists  in  restraining-  the  commission  or  the  con- 
tinuance  of  some  act  of  the  defendant,  a  court  of  equity  administers  it  by  means  of  the 
writ  of  injunction.'*  Eden  on  Injunc.  1,2. 

An  injunction  is  a  writ  issuing  out  of  this  court,  and  granted  upon  special  cause 
shown,  either  by  bill  or  petition,  (see  ante,  586,  note  [a]),  duly  verified,  to  restrain  the 
defendant  from  doing  the  particular  act,  which,  according  to  the  complainant's  bill,  is 
alleged,  if  done,  to  be  detrimental  to  the  rights  of  the  complainant.  It  is  either  tem- 
porary or  perpetual  { — temporary,  where  it  is  issued  in  order  to  prevent  irreparable 
injury,  or  preserve  the  subject-matter  of  the  controversy,  until  a  hearing  of  the  parties, — 
and  perpetual,  where  it  forms  a  distinct  subject  of  relief.  The  variety  of  cases  to  which 
both  may  be  applied,  depending  as  they  do,  upon  the  interminable  change  of  situation, 
in  which  the  rights  of  parlies,  requiring  the  protection  of  this  court,  may  be  placed,  is 
almost  inconceivable  ;  and  perhaps  the  best  rule  that  can  be  laid  down  in  regard  to  them 
is,  that  whether  temporary  or  perpetual,  they  will  in  all  cases  be  granted,  where  a  pro- 
per case  for  equitable  interference  is  shown,  and  where  irreparable  injury  would  result, 
but  for  the  interposition  of  this  peculiar  power  of  the  Court  of  Chancery,  in  preventing 
the  commission  of  injuries.  Gra.  on  Jurisd.  575,  576. 

"It  may  be  remarked,"  says  Mr.  Justice  Story,  "that  courts  of  equity  constantly 
decline  to  lay  down  any  rule,  which  shall  limit  their  power  and  discretion,  as  to  the 
particular  cases,  in  which  injunctions  shall  be  granted  or  withheld.  And  there  is  wis* 
dom  in  this  course ;  for  it  is  impossible  to  foresee  all  the  exigencies  of  society,  which 
may  require  their  aid  and  assistance,  to  protect  rights  or  redress  wrongs.  The  jurisdic- 
tion of  these  courts,  thus  operating  by  way  of  special  injunction,  is  manifestly  indispen- 
sable, for  the  purposes  of  social  justice,  in  a  great  variety  of  cases,  and  therefore  should 
be  fostered  and  upheld  by  a  steady  confidence.  At  the  same  time  it  must  be  admitted,  that 
the  exercise  of  it  is  attended  with  no  small  danger,  both  from  its  summary  nature  and 
its  liability  to  abuse.  It  ought,  therefore,  to  be  guarded  with  extreme  cautjon,  and 
applied  only  in  very  clear  cases  ;  otherwise,  instead  of  becoming  an  instrument  to  pro- 
mote the  public  as  well  as  private  welfare,  it  may  become  a  means  of  extensive,  and, 
perhaps,  of  irreparable  injustice."  2  Story's  Eq.  Jur.  227.  See  also,  the  remarks  of 
Lord  Cottenham,  in  Brown  v.  Newall,  2  Myl.  &  Cr.  570 ;  S.  C.  1  Lond.  Jurist,  423  ; 
nnd  of  Mr.  Justice  Baldwin,  in  Bonaparte  v.  Camden  and  Amboy  Rail  Road  Co.,  1 
Baldw.  218. 

The  student  will  find  the  principles,  above  stated,  fully  illustrated  in  2  Story's  Eq. 
Jur.  154—227,  and  in  the  cases  cited  in  1  Wheeler's  Am.  Ch.  Dig.  607—626  ;  3  Barb. 
&  Harr.  Eq.  Dig.  437 — 452 ;  and  in  the  indexes  to  the  American  Reports,  generally,  title, 
Injunction. 
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the  will  ;(1)  to  restrain  an  executrix  whose  husband  is  not 
amenable  to  the  process  of  this  court,  from  getting  in  the 
assets  of  a  testator  ;(2)  to  stay  waste  in  favour  of  an 
infant  in  ventre  sa  mere  ;(3)  to  ^restrain  a  tenant  [  *588  ] 
from  year  to  year  under  notice  to  quit  from  doing  damage, 
and  from  removing  the  crops,  manure,  &c.,  except  accord- 
ing to  the  custom  of  tbe  country  ;(4)  against  an  ejectment 
under  a  deed  of  appointment  obtained  by  a  husband  from 
his  wife  by  undue  influence  and  oppression. (5) 

A  reversioner  may  have  an  injunction  against  the  tenant 
for  life,  who  threatens  and  insists  on  his  right  to  commit 
waste. (6)  A  patron  of  a  living  against  the  incumbent  to 
restrain  waste ;  and  the  Attorney  General  against  a 
bishop,  but  they  cannot  pray  an  account  for  their  own 
benefit  as  patrons.(7)  A  patron  may  stay  waste  against 
the  widow  of  a  rector  during  vacancy. (8) 

If  the  acts  of  waste  are  trivial  and  the  plaintiff  has  been 
dilatory  in  his  proceedings,  the  Court  will  not  grant  an 
injunction.(9) 

An  injunction  will  not  be  granted  to  quiet  possession 
unless  the  party  has  been  in  possession  three  years  before 
filing  his  bill,  and  upon  the  same  title  and  not  upon  any 
title  by  lease  or  otherwise  determined,  or  unless  the  cause 
has  been  heard  and  determined. (10)  An  injunction  was 
granted  restraining  the  vendor,  a  defendant  to  a  bill  for  a 
specific  performance,  from  conveying  the  legal  estate,  upon 
the  ground  that  the  plaintiff  might  be  put  to  expense  by 
the  necessity  of  making  another  party  when  the  cause 
might  be  just  ready  for  hearing.(ll)  An  injunction  to 
restrain  the  sailing  of  a  vessel  containing  goods  sold  to  a 
^person  who  had  become  insolvent,  but  over  [  *589  ] 
which  the  plaintiff  retained  a  right  of  stoppage  in  transitu 
was  re  fused. (12) 

Where  there  has  been  a  length  of  exclusive  enjoyment 
under  a  patent,  the  Court  will  grant  an  injunction  in  the 
first  instance,  without  previously  putting  the  party  to 
establish  his  right  by  an  action  at  law ;  otherwise,  where 

(I)  Kingr  v.  King,  6  Ves.  172.  (2)  Taylor  v.  Allen,  2  Atk.  212. 

(3)  Wallis  v.  Hodson,  2  Atk.  117.  (4)  Onslow  v. ,  16  Ves.  173. 

(5)  Peel  v. ,  15  Ves.  157.  (6)  Gibson  v.  Smith,  2  Atk.  182. 

(7)  Knijjht  v.  Mosely,  1  Amb.  175,  176. 

(8)  Hoskins  v.  Featherstone,  2  Bro.  C.  C.  551. 

(9)  Barry  v.  Barry,  1  J.  &  W.  651. 

(10)  Lady  Poines's  Case,  I  Vern.  156.     Beam.  Ord.  15. 

(II)  Echliffv.  Baldwin,  16  Ves.  267.          (12)  Goodhart  v.  Lowe,  2  J.  &  W.  349. 
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the  patent  is  recent.(l)  An  injunction  was  denied  to  stay 
an  interloper's  trading  to  the  East  Indies  till  the  validity 
of  the  East  India  Company's  patent  had  been  tried.(2) 
An  injunction  was  granted  upon  an  affidavit  of  an  intended 
marriage  with  a  male  infant,  aged  eighteen  years,  restrain- 
ing communication  with  him  till  further  order,  and  that 
service  of  the  order  at  the  house  which  appeared  to  be  the 
last  place  of  abode,  though  apparently  shut  up,  should  be 
good  service.(3) 

A  plaintiff,  in  applying  for  an  injunction  to  stay  waste, 
must  show  his  title,  and  in  a  bill  for  an  injunction  against 
waste,  if  the  plaintiff  states  that  the  defendant  claims  by 
an  adverse  title  to  his,  he  states  himself  out  of  court  as  to 
the  injunction.(4)  An  injunction  cannot  be  granted  where 
the  defendant  upon  his  answer  claimeth  an  estate  of  inhe- 
ritance, except  it  be  where  he  claimeth  the  land  in  trust, 
or  upon  some  other  special  ground. (5)  An  injunction 
was  granted  restraining  a  defendant  from  cutting  down 
trees,  alleged  by  him  to  be  standing  on  a  part  of  the  waste 
of  a  manor  of  which  he  was  lord.  The  plaintiffs  were 
trustees  for  the  sale  of  the  estate,  of  which  this,  they 
alleged,  formed  part.  At  first,  the  Court  doubted  whether 
[  *590  ]  an  injunction  *could  be  granted  in  the  case  of 
trespass,  where  the  title  was  disputed. (6) 

A  threat  to  commit  waste  is  sufficient  to  entitle  a  plain- 
tiff to  come  into  this  court  to  restrain  a  defendant  from 
doing  it.  And  it  is  not  necessary  to  stay  till  the  waste  is 
actually  committed  where  the  intention  appears,  and  the 
person  insists  on  his  right  to  do  it. (7) 

If  a  party  is  desirous  of  preventing  the  Bank  from 
making  a  transfer,  he  may  serve  a  subpoena  on  the  Bank 
although  not  parties,  together  with  a  notice(8)  not  to 
permit  a  transfer,  which  has  all  the  immediate  effect  of 

(1)  Hill  v.  Thompson,  3  Mer.  622. 

(2j  East  India  Company  v.  Sandys,  1  Vern.  127. 

(3)  Pearce  v.  Crutchfield,  14  Ves.  206.  (4)  Pillswortb  v.  Hopton,  6  Ves.  51. 

(5)  Lord  Bacon's  28th  Ordinance.     Beam.  Ord.  16. 

(6)  Kinder  v.  Jones,  17  Ves.  lit).  (7)  Gibson  v.  Smith,  2  Atk.  182. 
(8)  The  notice  may  run  in  the  following  form : — 

In  Chancery.  Between  A.  B.,  Plaintiff. 

C.  D.,  Defendant. 

The  Subpoena  served  herewith,  is  sued  forth  in  a  suit  intended  to  restrain  the  defen- 
dant A.  B.  from  transferring  or  receiving  the  dividends  on  the  following  Stock,  viz. : 

1.  Consols  standing,  &c.  &c. 

Yours,  &c. 

Dated .  Plaintiff's  Solicitor. 

To  the  Governor  and  Company  of  the  Bank  of  England. 
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obtaining  an  injunction.  If  the  adverse  party  is  desirous 
of  making  the  transfer,  he  may  obtain  an  order  that  the 
Bank  may  be  at  liberty  to  permit  a  transfer,  unless  the 
plaintiff  shall  move  for  an  injunction  within  a  given  time.(l) 
If  an  application  is  made  to  the  Bank  to  permit  the  trans- 
fer, notice  will  be  given  to  the  plaintiff,  that  unless  an 
injunction  be  obtained  within  a  given  time,  the  transfer 
will  be  made. 

Although  a  person  against  whom  a  verdict  had  been 
obtained  had  afterwards  acquired  a  demand  to  a  greater 
amount  against  the  party  who  obtained  it,  yet  he  is  not 
entitled  to  an  injunction  to  restrain  proceedings  on  the 
verdict.(2) 

*  Where  a  bill  comes  in  after  an  arrest  at  the  [  *591  ] 
common  law  for  a  debt,  no  injunction  shall  be  granted 
without  bringing  the  principal  money  into  court,  except 
there  appear  in  the  defendant's  answer  or  by  sight  of  writ- 
ings, plain  matter  tending  to  discharge  the  debt  in  equity ; 
but  if  an  injunction  be  awarded  and  disobeyed,  in  that 
case  no  money  shall  be  brought  in  or  deposited  in  regard 
of  the  contempt.(3)  After  a  verdict  at  law,  and  a  bill  tiled 
for  an  injunction,  which  is  obtained  for  want  of  the  defen- 
dant's answer,  the  money  is  to  be  brought  into  court  or 
the  injunction  dissolved. (4) 

An  injunction  is  not  granted  to  restrain  the  sheriff  from 
selling  property  taken  under  an  execution,  unless  it  has 
been  previously  obtained  against  the  defendant  to  stay 
execution ;  and  the  sheriff,  thus  enjoined,  must  sell  under 
subsequent  execution,  sued  out  by  other  parties,  unless 
the  plaintiff  will  indemnify  him. (5) 

By  the  23d  of  Lord  Bacon's  Ordinances  it  is  laid  down 
"  that  suits  after  judgment  may  be  admitted  according  to 
the  ancient  custom  of  the  Chancery  ;"  and  by  the  34th, 
"  that  decrees  upon  suits  brought  after  judgment  shall 
contain  no  words  to  make  void  or  weaken  the  judgment, 
but  shall  only  correct  the  corrupt  conscience  of  the  party, 
and  rule  him  to  make  restitution,  or  perform  other  acts, 

(1)  Ross  v.  Shearer,  5  Madd.  458,  and  G  Madd.  1. 

(2)  Whyte  v.  O'Brien,*  1  S.  &  S.  551.  (3)  Beam.  Ord.  15. 

(4)  Culley  v.  Hickling,  2  Bro.  C.  C.  182.       (5)  Protheroe  v.  Forman,  ^  Swanst.  234. 

»Eng.  Chan.  Reps.  i.  281 
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according  to  the  equity  of  the  case."(l)  A  judgment  is 
not  let  to  examine  in  equity,  so  the  truth  of  the  judgment 
is  not  examined  ;  as  where  judgment  against  the  truth  of 
an  acquittance  without  a  seal,  or  where  the  money  was 
paid  alter  the  day .(2) 

If  an  injunction  is  obtained  upon  the  bill  being  filed 
after  execution  has  been  executed,  and  at  the  time  of  the 
[  *592  ]  injunction  being  obtained,  the  goods  are  not 
yet  out  of  the  hands  of  the  sheriff,  then  if  the  sheriff  pro- 
ceeds to  sell  without  process,  he  will  be  ordered  to  pay  the 
money  into  court.  It  was  formerly  the  practice  in  such  a 
case  to  make  the  sheriff  a  party  by  supplemental  bill,  if 
the  money  had  come  into  his  hands  since  the  injunction 
issued ;  or  by  the  original  bill,  if  the  money  was  in  his 
hands  at  the  time,  but  the  Court  said,  we  have  now  got 
into  a  looser  practice.(3) 

This  court  has  no  jurisdiction,  by  injunction,  to  stay 
process  of  a  court  of  law  upon  an  award,  made  a  rule  of 
another  court  under  stat.  9  &  10  Will.  3,  c.  15,  which 
confines  the  judgment  to  set  aside  the  award  obtained  by 
corruption,  &c.,  to  the  Court  of  which  the  submission  is 
made  a  rule.  An  award  made  in  the  course  of  a  cause 
may  be  set  aside  in  another  court,  the  application  not 
being  limited,  as  it  is  by  the  second  section  of  the  act  of 
parliament.(4) 

SPECIAL  INJUNCTION. 

Injunctions  may  be  divided  into  two  classes, — the  spe- 
cial injunction,  or  that  process  by  which  one  party  is 
prevented  from  inflicting  an  injury  on  the  property  of 
another ;  and  the  common  injunction,  or  that  process  by 
which  a  party  is  restrained  from  proceeding  in  a  court  of 
law.[a] 

(1)  Beam.  Ord.  18,  19.  (2)  Beam.Ord.  18,  19,  (n.) 

(3)  Franklyn  v.  Thomas,  3  Mer.  235.          (4)  Gwinett  v.  Bannister,  14  Vea.  530. 533. 

[a]  It  would  seem,  that,  in  this  country,  the  distinction  between  a  common  and  spe- 
cial injunction  does  not  exist,  in  the  sense  in  which  it  is  understood  in  the  English 
practice.  See  1  Hoff.  Ch.  Prac.  78.  Sec,  also,  2  Story's  Eq.  Jur.  177, 178.  All  injunc- 
tions with  us,  are  special  in  one  sense,  inasmuch  as  they  must  be  allowed  by  the  Court, 
or  an  officer,  to  whom,  in  this  respect,  the  powers  of  the  Court  are  delegated.  They 
arc,  ordinarily,  granted  upon  the  hill  alone:  though  in  special  cases,  depending  upon 
peculiar  circumstances,  they  will  be  withheld,  until  the  defendant  can  have  an  oppor- 
tunity to  answer  the  bill.  Elmslie  v.  The  Delaware  and  Schuylkill  Canal  Co.,  4  Whart. 
424.  See  Rose  v.  Hamilton,  1  Desau.  137. 
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A  special  injunction  may  be  granted  at  any  stage  of  a 
suit,  according  to  the  remedy  sought  to  be  prevented. 
When  the  grievance  sought  to  be  restrained  is  very 
pressing,  a  special  injunction  may  be  applied  for  upon  a 
certificate  *of  the  bill  having  been  filed,  and  an  [  *593  ] 
affidavit(l)  verifying  the  statements  in  the  bill,  without 
either  serving  the  defendant  with  a  subpoena  to  appear,[a] 
or  with  a  notice  of  motion  for  the  injunction.  In  cases  of 
less  urgency  the  Court  grants  an  injunction  before  answer, 
but  will  require  the  defendant  to  be  served  with  a  notice 
of  motion.  In  other  cases  the  Court  will  not  grant  an 
injunction  until  the  hearing  of  the  cause.  This  is  the 
rule  with  respect  to  a  perpetual  injunction,  which  is  never 
granted  before  the  hearing.  An  injunction  to  stay  waste 
is  generally  granted  on  filing  the  bill,  and  showing  that 
waste  may  be  committed.  Where  the  plaintiff's  right 
appears  by  matter  of  record,  an  injunction  may  be 
granted  before  answer,  as  in  the  case  of  a  new  invention 
by  letters-patent,  or  in  the  case  of  book-vending.(2) 

An  injunction  to  restrain  defendants  from  negotiating 
a  bill  of  exchange  given  for  goods  not  delivered,  was 
issued  on  a  certificate  of  the  bill  having  been  filed,  and 
was  ordered  to  be  served  with  the  subpoena.(3)  A  special 
injunction  may  be  granted  against  obstructing  ancient 
lights  upon  affidavit  before  appearance,  and  without  notice ; 
and  although  the  plaintiff  has  commenced  an  action  previ- 
ous to  filing  the  bill.(4)  In  Back  v.  Stacy,  2  Russ.  121, 
a  similar  injunction  was  granted,  exparte.  An  injunction 
to  stay  proceedings  in  the  Lord  Mayor's  Court  upon  an 
attachment,  was  granted  on  certificate  of  bill  filed,  and  on 
an  affidavit  of  merits. 

Where  a  tenant  defending  an  ejectment  brought  by  his 
landlord,  makes  default  at  the  trial,  and  makes  use  of  the 
interval  to  do  all  the  mischief  he  can  by  breaches  of  cove- 
nant, and  wilful  waste,  an  injunction  will  be  granted 

(1)  All  affidavits  must  be  sworn  after  the  bill  is  on  the  file. 

(2)  Anon.  1  Ves.  476. 

(3)  Patrick  v.  Harrison,  3  Bro.  C.  C.  476.     Hood  v.  Aston,  1  Russ.  412. 

(4)  Attorney  General  v.  Nichol,  3  Mer.  687  ;  but  service  of  the  subpoena  appears  to 
have  been  required  in  this  case,  as  reported  in  16  Ves.  338. 

[a]  It  seems  to  be  irregular,  to  take  out  an  injunction  without  taking  out  a  subpoena  ; 
and  the  Court  declared,  that  if  it  was  done  again,  it  would  dissolve  the  injunction.  But 
after  a  party  has  put  in  an  answer,  it  is  loo  late  to  object  to  the  want  of  a  subpoena. 
Halst.  N.  J.  Dig.  178. 
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upon  ^motion,  and  in  the  vacation  upon  petition  ;  but 
it  was  refused  where  no  ejectment  had  been  brought.(l) 
The  plaintiff  having  previously  established  his  right  at 
law,  an  injunction  before  answer  was  granted  to  prevent 
irreparable  mischief,  as  moving  earth  and  stones  from  the 
bank,  whereby  the  inundation  of  the  sea  was  kept  out.(2) 
An  injunction  to  restrain  the  setting  up  of  an  outstanding 
term  in  bar  of  an  ejectment,  will  not  be  granted  upon 
motion ;  it  can  only  be  upon  the  hearing. (3) 

The  common  injunction  issued  upon  an  attachment 
or  dedimus,  does  not  stay  proceedings  in  the  Spiritual 
Court,  a  special  injunction  is  necessary. (4)  An  injunc- 
tion was  granted  under  the  circumstances,  to  restrain 
proceedings  in  the  Court  of  Sessions  in  Scotland. (5) 

An  injunction  is  not  only  obtained  at  various  stages  of 
a  suit,  but  is  sometimes  obtained  on  an  exparte  applica- 
tion, while  in  others  it  is  necessary  to  serve  the  defendant 
either  personally  or  (if  he  has  appeared)  through  his  clerk 
in  court  with  a  notice  of  motion  for  the  injunction. 

If  the  defendant  appears  to  the  bill,  whether  upon  being 
served  with  a  subpoena  or  gratuitously,  a  special  injunc- 
tion cannot  be  granted  without  serving  him  with  a  notice 
of  motion.(6)[a] 

The  peculiar  circumstances  of  the  case  may  however 
vary  the  general  rule  ;  thus,  an  injunction  was  allowed  to 
be  moved  for  exparte  in  a  pressing  case,  after  the  defen- 
dant had  entered  an  appearance ;  but  the  counsel  having 
been  instructed  to  oppose  the  motion,  although  no  notice 
[  *595  ]  had  *been  given,  the  Court  allowed  them  to  be 
heard.(7)  Although,  in  very  urgent  cases,  in  the  nature 
of  waste,  an  injunction  will  sometimes  be  granted  exparte, 
even  after  appearance,  yet  if  in  such  a  case  an  injunction 
has  been  obtained  upon  the  suggestion  of  non-appearance, 
and  it  turns  out  that  an  appearance  had  in  fact  been 

(1)  Lathropp  v.  Marsh,  5  Ves.  259.  (2)  Chalk  v.  Wyatt,  3  Mcr.  6S8. 

(3)  Barney  v.  Luckott,*  1  S.  &  S.  419.    Northey  v.  Pearce,  Idem"  420. 

(4)  Anon.  1  P.  W.  301.  (5)  Bushby  v.  Munday,  5  Madd.  297. 

(6)  Marasco  v.  Boiton,  2  Ves.  112.  Collard  v.  Cooper,  6  Madd.  190.  Perry  v.  Wel!er,b 
3  Russ.  519. 

(7)  Acraman  v.  Bristol  Dock  Company,6  1  R.  &  M.  321,  and  see  Allard  v.  Jones,  15 
Ves.  605. 

[a]  Bloomfield  v.  Snowden,  2  Paige,  355. 

•Eng.  Chan.  Reps.  i.  213.  1b.  iii.  506.  'Ib.  v.  447. 
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entered  at  the  time  when  the  injunction  had  been  moved 
for,  the  order  will  be  discharged.(l)[a] 

A  special  injunction  cannot  be  obtained  pending  a 
demurrer,  but  the  Court  will  appoint  an  early  day  for 
hearing  the  demurrer.(2)  A  special  injunction  may  be 
granted  in  the  vacation  as  well  as  in  the  term,  or  whether 
the  Court  be  actually  sitting  or  not,  the  Court  being 
always  considered  as  open. (3)  If  an  injunction  is  applied 
for  in  the  long  vacation,  after  the  Court  has  risen,  instead 
of  the  plaintiff  moving  for  the  injunction,  he  presents  a 
petition,  (which  should  contain  the  substance  of  the  bill) 
supported  by  affidavit. 

Every  application  for  a  special  injunction  before  answer, 
excepting  in  an  interpleader  suit,[6]  is  supported  by  an  affi- 
davit of  merits  verifying  the  statements  in  the  bill.  The 
affidavit  must  not  be  sworn  until  after  the  bill  had  been 
filed.  It  is  usually  made  by  the  plaintiffs  or  one  of  them, 
but  may  be  sworn  to  by  any  person  acquainted  with  the 
facts  :[c]  thus  an  injunction  was  granted  to  restrain  the 


(1)  Harrison  v.  Cockerell,  3  Men  1.  (2)  Cousins  v.  Smith,  13  Ves.  164. 

(3)  Temple  v.  Bank  of  England,  6  Ves.  770. 

[a]  In  a  case  where  notice  would  be  prejudicial,  the  Court  should  be  applied  to  for 
an  order  to  show  cause,  and  for  an  injunction  ad  interim.  JBloomfield  v.  Snowden,  2 
Paige,  356. 

[6]  Sedgwick  v.  Clegg,  4  Lond.  Jurist,  742  ;  (July  27,  1840,  per  Sir  Lancelot  Shad- 
well,  V.  C. ;)  Walbanke  v.  Sparks,  1  Sim.  385. 

[c]  See  the  form  of  an  oath  by  an  attorney  in  fact ;  3  Hoff.  Ch.  Prac.  18 :  by  a  cashier, 
on  behalf  of  a  corporation.  Ibid. 

The  bill  ^should  also  be  verified  by  the  complainant  himself,  or  by  one  of  the  com- 
plainants, if  there  be  more  than  one.  When  made  by  an  agent,  an  excuse  must  be 
shown,  why  it  is  not  made  by  the  complainant.  And  in  a  recent  case  in  New  York, 
Chancellor  Walworth  held,  that  where  a  complainant  resides  at  a  distance  from  his  deb- 
tor, and  the  collection  of  the  debt  has  been  entrusted  to  an  attorney  or  agent,  near  the 
residence  of  the  debtor,  for  the  purpose  of  collection,  who  has  conducted  the  proceedings 
at  law,  and  is  better  acquainted  with  the  circumstances  of  the  defendant  than  the  com- 
plainant himself,  that  is  a  sufficient  cause  for  allowing  the  bill  to  be  verified  by  such  agent 
or  attorney.  Veeder  v.  Moritz,  in  Chan.  N.  Y.  Jan.  22,  1842,  Barb.  Abstr.  Dec.  Ch.  87. 

And  where  the  complainant  seeks  for  an  injunction  or  other  ex  parte  relief,  founded 
upon  the  supposition  that  the  allegations  in  the  bill  are  true,  the  material  charges,  upon 
which  the  injunction  or  other  ex  parte  relief  is  founded,  must  be  sworn  to  by  some  one 
who  is  acquainted  with  the  facts  ;  and  that  a  simple  allegation  of  the  belief  of  the  party 
by  whom  the  bill  is  verified,  is  not  sufficient.  Ibid. 

The  complainant  is  not  entitled  to  an  injunction,  ex  parte,  upon  a  bill  verified  by  his 
own  oath  only,  where  the  facts,  upon  which  the  injunction  rests,  are  not  within  his  own 
knowledge.  In  such  a  case,  he  should  state  the  facts,  in  his  bill,  as  upon  his  informa- 
tion and  belief,  and  annex  the  affidavit  of  the  person  from  whom  he  obtained  the  infor- 
mation, or  of  some  other  person,  who  can  swear,  positively,  to  the  truth  of  the  material 
allegations  of  the  bill.  Where  such  affidavits  cannot  be  procured,  the  complainant,  upon 
showing  a  sufficient  excuse,  in  the  bill,  will  be  entitled  to  an  order  to  show  cause  why 
an  injunction  should  not  be  granted ;  and  upon  a  bill,  thus  framed,  and  verified  by  the 
complainant's  oa'th  as  to  his  information  and  belief,  the  injunction  master  may  allow  a 
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publication  of  a  work,  sold  as  the  plaintiff's,  upon  affidavit 
by  the  plaintiff's  agent  (the  plaintiff  himself  being  abroad) 
of  circumstances  making  it  highly  probable  that  it  was  not 
[  *596  ]  *the  plaintiff's  work,  and  the  defendant  refusing 
to  swear  as  to  his  belief  that  it  was  so.(l) 

In  questions  of  waste,  the  affidavit  as  to  information  of 
the  intention  is  not  sufficient ;  it  must  go  either  to  the  act 
or  to  the  threat.(2)  To  stay  waste,  the  affidavit  must  set 
out  a  particular  title.(3)  In  an  affidavit  in  support  of  an 
injunction  as  to  a  patent,  the  party  must,  at  the  time 
of  applying,  swear  as  to  his  belief,  that  he  is  the  original 
inventor.(4) 

If  the  plaintiff,  instead  of  applying  for  the  injunction 
upon  affidavit,  waits  until  the  defendant  has  answered,  he 
must  rest  his  case  upon  the  disclosures  made  by  the 
answer,  and  he  is  not  entitled,  either  for  the  purpose  of 
obtaining  or  continuing  an  injunction,  to  read  any  affidavits 
in  support  of  his  motion,  in  opposition  to  the  answer.fa] 
The  policy  of  preventing  irreparable  injury  has  introduced 
an  exception  to  the  rule  in  cases  of  waste  or  of  mischief 
analogous  to  waste,  but  this  exception  does  not  extend  to 
questions  of  title,  nor  to  injunctions  for  restraining  the 
negotiation  of  bills  of  exchange.(5)  In  Morphett  v.  Jones, 
19  Ves.  350,  the  Court  said,  "there  are  many  cases  of 
injunction  where  you  may  reply  to  the  answer  by  affidavit 
not  on  the  question  of  title,  but  on  mere  facts,  as  in  the 
instances  of  waste,  on  such  question  of  fact  though  not  on 
the  title,  affidavits  in  reply  to  the  answer  may  be  read." 

Affidavits  were  admitted  on  motion  after  answer  for  an 
injunction  and  receiver  in  a  case  of  partnership  by  analogy 
[  *597  ]  *to  waste.  It  was  observed  that  the  Court,  with 
a  view  in  each  case  to  have  sufficient  and  no  more  than 
sufficient  information,  does  exercise  a  discretion  in  hearing 

(1)  Lord  Byron  v.  Johnston,  2  Mer.  29.  (2)  Hannay  v.  M'Entirc,  11  Ves.  54. 

(3)  Whitelegg  v.  Whitelegg,  1  Bro.  C.  C.  57.          (4)  Hill  v.  Thompson,  3  Mer.  622. 

(5)  Morgan  v.  Goode,  3  Mer.  10.  Morphett  v.  Jones,  19  Ves.  350,  and  eases  cited 
at  Srnythe  v.  Smythe,  1  Swanst.  252. — Affidavits  were  allowed  to  be  read  upon  an  appli- 
cation for  an  injunction  to  restrain  execution  on  a  verdict  at  law,  after  answer  put  in. 
Isaac  v.  Hutnpage,  3  Bro.  C.  C.  462  ;  but  Lord  Eldon  said  this  case  was  no  authority  : 
see  note  to  Smythe  v.  Smythe,  1  Swanst.  254. 

temporary  injunction,  when  necessary,  until  the  time  for  showing  cause  arrives.  Camp- 
bell v.  Morrison,  7  Paige,  157. 

If  an  ex  parte  injunction  be  granted,  upon  a  bill  which  is  not  duly  verified,  it  is  a 
matter  of  course  to  dissolve  the  injunction,  upon  the  matter  of  the  bill  only.  ibid. 

[a]  See  post,  600,  note. 
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affidavits  to  ascertain  what  is  fit  to  be  done,  especially  in 
the  case  of  a  partnership,  the  arrangement  and  manage- 
ment of  which  are  to  continue.(l) 

Although  the  plaintiff  cannot  read  affidavits  filed  sub- 
sequently to  the  answer,  (except  in  questions  of  waste,) 
in  contradiction  to  assertions  positively  made  by  the 
answer,  yet  affidavits  may  be  received  in  support  of  alle- 
gations made  by  the  bill  where  those  allegations  relate 
to  the  acts  of  the  parties,  and  the  defendant  by  his 
answer  has  neither  admitted  nor  denied  the  truth  of 
them.(2)  Letters  set  forth  in  the  bill  and  neither  admit- 
ted nor  denied  by  the  answer,  are  allowed  to  be  verified 
by  an  affidavit  in  support  of  an  injunction.  The  Court 
said  by  the  old  practice  those  letters  might  have  been  left 
by  the  plaintiff  with  his  clerk  in  court,  and  he  might  have 
called  on  the  defendant  by  his  bill  to  inspect  them  before 
he  put  in  his  answer,  and  then  to  say  whether  they  were 
of  the  testator's  handwriting,  or  not,  but  that  the  modern 
practice  was  to  allow  documents  of  this  sort  to  be 
verified.(3) 

If  a  notice  of  motion  is  given  for  an  injunction  before 
the  defendant  has  filed  his  answer,  and  at  the  request  of 
the  defendant  the  same  stands  over,  and  before  the  motion 
is  made  he  files  an  answer,  the  Court  will  regard  the 
answer  as  an  affidavit,  and  allow  the  affidavit  filed  in 
support  of  the  motion  to  be  read  in  opposition  to  such 
answer.(4) 

^Immediately  the  Court  has  pronounced  an  [  *598  ] 
order  for  an  injunction,  if  the  matter  be  special  and  urgent 
the  plaintiff  serves  the  parties  enjoined  with  a  notice  in 
writing,  stating  that  an  injunction  has  been  granted,  and 
that  it  will  be  sealed  and  served  as  soon  as  the  same  can 
be  passed  through  the  offices,  or  if  the  plaintiff  can  obtain 

(1)  Peacock  v.  Peacock,  16  Ves.  49. 

(2)  Jcfferys  v.  Smith,  1  J.  &  W.  300.     Morgan  v.  Goode,  3  Mer.  10. 

(3)  Tuggart  v.  Hewlett,  1  Mer.  491). 

(4)  Ghssinjrt.on  v.  Thwaites,"  1  S.  &  S.  134.     Morphett  v.  Jones,  19  Ves.  350. — The 
following  summary  of  the  cases  in  which  affidavits  may  be  read,  is  taken  from  3  P.  W. 
355  (n.),  last  edition.     Affidavits  are  only  read  in  opposition  to  the  answer  to  prove  the 
facts  of  waste  or  mismanagement,  never  to  prove  the   plaintiff's  title.     And   affidavits 
filed  after  answer  cannot  be  read  to  obtain  an  injunction,  but  only  to  support  one  after 
answer  ;  but  they  may  be  read  to  support  facts  alleged  in  the  bill,  and  not  admitted  or 
denied  by  the  answer.     And  where  affidavits  have  been  filed  to  support  a  motion  which 
stands  over,  and  an  answer  is  put  in  before  the  motion  is  again  brought  on,  the  affidavits 
may  be  read. 

»Eng,  Chan.  Reps,  Hi.  197. 


593  INJUNCTION. 


a  copy  of  the  minutes  and  get  the  same  signed  by  the 
Registrar,  he  personally  serves  a  copy  thereof,  showing 
the  original  so  signed.  Either  the  notice  or  the  copy  of 
the  minutes  is  sufficient  to  stop  the  defendant,  provided 
the  plaintiff  loses  no  time  in  following  up  the  same  by 
serving  the  injunction.(l)[d] 

To  procure  an  injunction,  the  plaintiff's  solicitor  leaves 
either  the  original  order  duly  passed  and  entered,  or  an 
office  copy  duly  marked,  with  his  clerk  in  court,  who 
makes  out  the  writ.  The  injunction  consists  of  the  writ 
which  is  sealed,  and  the  docquet  which  is  signed  by  the 
Lord  Chancellor.  The  docquet  is  preserved  by  the  plain- 
tiff's clerk  in  court,  and  the  writ  under  seal  delivered  to 
the  plaintiffs  solicitor.(2)  The  plaintiff's  solicitor  examines 
the  writ  with  the  order,  and  then  makes  as  many  plain 
copies  of  it  as  there  are  parties  to  be  served.  The  service 
of  this  copy  is  personal,  and  at  the  time  of  service  the 
original  injunction  under  seal  is  shown.  Each  party 
enjoined  is  served,  and  although  there  are  partners,  yet  if 
only  one  is  served,  and  the  other  violates  the  injunction, 
[  *599  ]  he  cannot  be  ^brought  into  contempt  unless 
knowledge  of  the  injunction  can  be  proved. [a] 

It  is  not  necessary  either  to  serve  the  defendant's  clerk 
in  court  or  his  solicitor,  with  the  common  injunction  ;  but 
as  a  matter  of  prudence,  it  may  be  advisable  to  serve  the 
attorney  at  law. 

EFFECT  OF  AN  INJUNCTION.[6] 

An  injunction  operates  from  the  date  of  the  order,  and 

(1)  Vansandau  v.  Rose,  2  J.  &  W.  264. 

(2)  Injunctions  for  possession,  or  for  stay  of  suit  after  verdict,  are  to  be  presented  to 
the  Lord  Chancellor,  together  with  the  order  whereupon  they  go  forth,  that  his  Lordship 
may  take  consideration  of  the  orders  before  he  signs  them.     Lord  Bacon's  43rd  Ord. 
Beam.  Ord.  21. 

[a]  In  a  late  case,  Lord  Cottenharn  observed  :  "  It  is  an  established  principle  of  this 
Court,  that,  where  a  party,  having  notice  in  any  way  of  an  order  pronounced  by  the 
Court,  [and  this  was  a  case  of  injunction,]  presumes  to  violate  it,  he  is  liable  to  punish- 
ment arid  the  censure  of  the  Court,  lor  so  doing.  Jan.  29,  1841,  McNeil  v.  Garratt,  5 
Lond.  Jurist,  836  ;  see  ante,  425,  note  [a]. 

[a]  See  the  last  note. 

[b]  While  an  injunction  is  in  force,  a  party  is  bound  to  respect  it,  even  though  impro- 
perly issued.     Moat  v.  Holbein,  2   Edw.  168.     And  a  patty  will  be   in  contempt,  for  a 
breach  of  tiie  injunction,  if  the  officer,  by  whom  the  injunction  w;is  allowed,  acted  within 
his  powers  and  jurisdiction,  under  the  rules  of  the  Court,  although  it  was  erroneously 
granted,  and  for  an  insufficient  cause.     But  the  Court  will  take  into  consideration,  the 
fact  that  the  injunction  was  erroneously  granted,  and  without  sufficient  equity  to  sustain 
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not  from  the  time  of  sealing.(l)  In  cases  of  waste,  if  the 
injunction  is  granted,  an  account  is  always  directed.(2) 

If  a  bill  is  dismissed,  the  injunction  goes,  whether  it 
was  granted  upon  the  merits  or  otherwise. (3)  The  bank- 
ruptcy of  a  sole  plaintiff  does  not  dissolve  the  injunction, 
but  the  defendant  serves  a  notice  of  motion  for  the  assig- 
nees to  file  a  supplemental  bill  within  a  given  time,  or  that 
the  bill  may  be  dismissed  without  costs. (4)  The  bank- 
ruptcy of  one  of  many  plaintiffs  does  not  affect  an  injunc- 
tion, nor  prevent  the  defendants  from  moving  to  dismiss 
in  due  time,  for  want  of  prosecution.(5) 

If  a  sole  plaintiff  dies,  the  injunction  is  not  dissolved, 
but  the  defendant  serves  a  notice  of  motion  on  the  plain- 
tiff's representatives  that  they  may  revive  within  a  given 
time,  or  that  the  injunction  may  be  dissolved.(6)[c]  If 
one  of  many  plaintiffs  dies,  a  similar  notice  is  given,  which 
is  served  on  the  plaintiff's  clerk  in  court.(7) 

^DISSOLVING  A  SPECIAL  INJUNCTION.          [    *600    ] 

If  the  defendant  wishes  to  dissolve  a  special  injunction, 
he  serves  the  plaintiff's  clerk  in  court  with  a  notice  of 
'  motion  for  that  purpose.  The  defendant  may  either  move 
on  affidavits,  in  opposition  to  those  filed  by  the  plaintiff, 
or  he  may  wait  until  he  has  filed  his  answer,  and  then 
move  to  dissolve  the  injunction  on  the  merits  therein 

(1)  Rattray  v.  Bishop,  3  Madd.  230.  (2)  Grierson  v.  Eyre,  9  Ves.  346. 

(3)  Hannarn  v.  South  London  Waterworks  Company,  2  Mer.  61. 

(4)  Randall  v.  Mumford,  18  Ves.  427.  (5)  Caddick  v.  Masson,»  I  Sim.  501. 
(6)  Wheeller  v.  Malins,  4  Madd.  171.  (7)  Adamson  v.  Hall,  Turn.  258. 

it,  in  determining  the  extent  of  the  punishment  to  be  imposed  upon  the  party  who  has 
been  guilty  of  a  violation  thereof.  Sullivan  v.  Judah,  4  Paige,  444. 

An  injunction  inhibiting  a  defendant  and  all  other  persons  from  selling  certain  slaves, 
until  the  further  order  of  the  Court,  is  conclusive,  while  in  force,  to  prevent  their  being 
lawfully  sold  to  satisfy  an  execution  against  him,  even  in  favour  of  a  person  nut  a  party 
to  the  suit  in  chancery.  West  v.  Belches,  5  Munf.  187.  Sed  quaere?  See  ante,  587, 
note  [6]. 

An  injunction  operates  only  on  the  person  of  the  plaintiff  at  law,  when  issued  to  stay 
proceedings  on  a  judgment,  and  not  on  the  judgment,  the  lien  uf  which  still  continues. 
Miller  v.  Estell,  8  Yerg.  452. 

An  injunction  is  '  not  waived,  by  a  delay  in  applying  for  an  attachment  for  its  viola- 
tion.' Dale  v.  Roosevelt,  1  Paige,  35.  But  a  motion,  m.ide  after  the  dissolution  of  an 
injunction,  for  an  attachment,  on  the  ground  of  an  in.rmyement  of  it  while  in  force,  can- 
not  be  sustained.  Moat  v.  Holbein,  2  Kdw.  188. 

[cj  Hawloy  v.  Bennett,  4  Paige,  163;  Carter  v.  Washington,  1  Hen.  &  Munf.  203; 
Leggett  v.  Dubois,  2  Paige,  2G1. 

»Eng.  Chan.  RODS.  iii.  252, 
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disclosed.  If  the  defendant  applies  on  affidavit,  the  Court 
will  either  continue  or  dissolve  the  injunction  according 
to  the  preponderance  of  the  evidence.  If  he  moves  on 
his  answer,  the  same  rules  as  to  reading  affidavits  against 
the  answer  apply  generally  to  maintaining  the  injunction, 
as  those  which  have  been  before-mentioned,  (ante,  596,) 
as  regulating  the  reading  affidavits  in  support  of  a  motion 
for  an  injunction,  excepting  that  affidavits  used  in  support 
of  a  motion  for  an  injunction  obtained  before  the  filing  of 
the  answer,  may  be  read  not  only  in  support  of  allegations, 
neither  admitted  nor  denied  by  the  answer,  but  also  in 
opposition  to  the  answer.  Lord  Eldon  said,  "  where  the 
injunction  is  not  obtained  on  affidavits  filed  with  the  bill, 
you  cannot  read  the  affidavits  in  contradiction  to  the 
answer,"(l)[a]  which  assumes  that  if  filed  with  the  bill, 
you  may ;  and  in  Smythe  v.  Smythe,  1  Swanst.  252,  Sir 
Samuel  Komilly  and  Mr.  Bell,  who  were  counsel  for  the 
defendants,  admitted  that  an  injunction  obtained  on  affi- 
davits filed  before  the  answer  may  be  sustained  on  affida- 
vits filed  subsequently.  Affidavits  on  which  an  injunction 
to  stay  waste  was  granted,  were  allowed  to  be  read  against 
the  answer,  on  a  motion  to  dissolve  an  injunction.(2) 
Affidavits  were  allowed  to  be  read  for  the  patentee  of  a 
[  *601  ]  *new  invention,  on  a  motion  to  dissolve  the 
injunction  on  the  coming  in  of  the  defendant's  answer,  on 

(1)  Jefferys  v.  Smith,  1  J.  &  W.  300. 

(2)  Strathmore  v.  Bowes,  2  Bro.  C.  C.  88,  but  it  appears  it  was  by  consent    3  P.  W. 
255,  (n.) 

[a]  It  was  formerly  the  practice  in  New  York,  that  affidavits  could,  in  no  case,  be  read 
on  a  motion  to  dissolve,  in  opposition  to  the  answer.  Eastburn  v.  Kirk,  1  Johns.  Ch. 
Rep.  444.  By  the  rules  of  Chancellor  Walworth,  however,  the  complainant  may  use 
such  affidavits,  provided  they  be  filed  with  the  bill. 

Nor  can  depositions  taken  by  the  complainant,  before  an  examiner,  be  read  in  opposi- 
tion to  the  answer.  Roberta  v.  Anderson,  2  Johns.  Ch.  Rep.  202. 

So,  also,  affidavits  cannot  be  read  in  support  of  the  answer,  upon  the  motion  to  dis- 
solve. Brush  v.  Vandenberg,  1  Edw.  24. 

In  the  United  States  Circuit  Court,  in  Massachusetts,  it  has  been  held,  that  the  plain- 
tiff will  not  be  permitted,  upon  a  motion  to  dissolve  a  common  injunction,  to  read 
affidavits  in  contradiction  to  the  answer,  though  it  is  otherwise,  in  the  case  of  special 
injunctions.  The  continuance  of  a  special  injunction,  or  its  dissolution,  after  the  com- 
ing in  of  the  answer,  depends  upon  the  sound  discretion  of  the  Court.  And  iu  cases  of 
irreparable  mischief,  the  dissolution  of  an  injunction  rests  in  the  sound  discretion  of  the 
Court,  whether  applied  for  before  or  after  answer.  In  such  cases,  affidavits  may,  after 
answer,  be  read  by  the  plaintiff,  to  support  the  injunction,  as  well  as  by  the  defendant, 
to  repel  it ;  and  this,  though  the  answer  contradicts  the  substantial  facts  of  the  bill,  and 
the  affidavits  of  the  plaintiff  are  in  contradiction  of  the  answer.  Poor  v.  Carlton,  3 
Sumner,  70. 

In  Tennessee,  affidavits  will  not  be  received  for  continuing  an  injunction,  unless  great 
mischief  would  follow  from  a  dissolution  of  it*  Moredoch  v.  Williams,  1  Tenn.  325. 
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account  of  the  great  prejudice  that  would  arise  to  the 
patentee  were  the  injunction  to  be  dissolved.(I) 

In  Clapham  v.  White,(2)  an  injunction  was  dissolved 
upon  an  answer  denying  all  the  circumstances  of  the  bill, 
upon  which  answer  an  indictment  for  perjury  was  found 
a  true  bill ;  yet  the  Court  refused  to  revive  the  injunction 
upon  motion.  The  Court  observed,  *'  if  the  answer  denies 
all  the  circumstances  upon  which  the  equity  is  founded, 
the  universal  practice  as  to  the  purpose  of  dissolving  or 
not  reviving  the  injunction,  is  to  give  credit  to  the  answer,[a] 

(1)  Eq.  Ca.  Ab.  14.    Gibbs  v.  Cole,  3  P.  W.  255.  (2)  8  Ves.  35. 

[a]  It  was  laid  down  by  Chancellor  Kent,  that  even  where  all  the  equity  of  the  bill  is 
denied  by  the  answer,  it  is  not  of  course  to  dissolve  the  injunction  ;  as  the  granting  and 
continuing  an  injunction  rests  always  in  the  sound  discretion  of  the  Court,  to  be  govern- 
ed by  the  nature  of  the  case.  Roberts  v.  Anderson,  2  Johns.  Ch.  Rep.  204  ;  see  also,  to 
the  same  effect,  Poor  v.  Carlton,  3  Sumner,  70,  cited  in  the  last  note ;  also,  Bank  of 
Monroe  v.  Schermerhorn,  1  Clarke,  303. 

The  almost  universal  practice,  however,  is,  as  laid  down  in  the  text,  to  dissolve  the 
injunction,  where  the  answer  fully  denies  the  equity  of  the  bill.  Chespeake  and  Ohio 
Canal  Com.  v.  Baltimore  and  Ohio  Rail  Road  Com.,  4  Gill  &  Johns.  7  ;  Livingston  v. 
Livingston,  4  Paige,  111  ;  Wakeman  v.  Gillespy,  5  Paige,  1 12  ;  McFarland  v.  McDowell, 
1  Car.  Law  Rep.  110;  Gibson  v.  Tilton,  1  Bland,  355;  Williams  v.  Berry,  3  Stew.  &, 
Porter,  251  ;  Christmas  v.  Campbell,  1  Hayw.  123;  Thompson  v.  Allen,  2  Hayw.  151. 
And  upon  an  application  to  dissolve  an  injunction,  upon  bill  and  answer,  the  defendant's 
answer  is  entitled  to  the  same  credit  as  the  complainant's  bill;  and  it,  therefore,  makes 
no  difference,  on  such  an  application,  that  the  bill  is  supported  by  the  oaths  of  several 
complainants.  Manchester  v.  Dey,  6  Paige,  295. 

But  when  an  answer  admits  the  equity  of  an  injunction  bill,  but  sets  up  an  avoidance 
of  it,  the  injunction  will  be  continued  until  the  hearing.  McNamara  v.  Irwin,  2  Dev. 
&  Bat.  19  ;  Minturn  v.  Seymour,  4  Johns.  Ch.  Rep.  497;  Lindsay  v.  Etheridge,  1  Dev. 
&  Bat.  38.  And  on  a  motion  to  dissolve,  the  facts  set  forth  in  the  answer  are  alone  to 
be  regarded  ;  not  the  opinions  of  the  defendant.  Chase  v.  Manhardt,  1  Bland,  335. 

The  injunction  cannot,  however,  be  dissolved,  if  the  answer  be  evasive,  or  do  not  deny 
the  facts  on  which  the  plaintiff's  equity  rests.  Williams  v.  Hall,  1  Bland,  195.  Nor  if 
it  be  contradictory.  Tong  v.  Oliver,  1  Bland,  199.  Nor  if  there  be  an  extreme  impro- 
bability in  the  statement  of  the  defendant.  Moore  v.  Hylton,  1  Dev.  Eq.  Rep.  429.  Nor 
if  it  be  merely  upon  information  and  belief.  Ward  v.  Van  Bokkelen,  1  Paige,  100; 
Poor  v.  Carlton,  3  Surnner,  70  ;  Apthorpe  v.  Comstock,  1  Hopk.  148.  And  where  the 
equity  of  an  injunction  is  not  charged  to  be  in  the  knowledge  of  the  defendant,  and  the 
defendant  merely  denies  all  knowledge  and  belief  of  the  facts  alleged  therein,  the  injunc- 
tion will  not  be  dissolved,  on  the  bill  and  answer  alone.  Rodgers  v.  Rodgers,  1  Paige, 
426;  Quackenbush  v.  Van  Riper,  Saxt.  N.  J.  Ch.  Rep.  476.  And  it  is  always  a  good 
answer  to  an  application  to  dissolve  an  injunction,  upon  bill  and  answer,  that  the  equity 
of  the  bill,  upon  which  the  injunction  rests,  is  not  denied  by  the  defendant,  although  no 
exceptions  have  been  filed.  Wakeman  v.  Gillespy,  5  Paige,  112. 

It  is  a  general  rule,  also,  that  an  injunction  will  not  be  dissolved,  upon  answer,  until 
the  answe.-rs  of  all  the  defendants  are  put  in ;  though,  to  this  rule,  there  are  exceptions. 
Jones  v.  Magill,  1  Bland,  190;  Stewart  v.  Barry,  Ibid.  192;  Williams  v.  Hall,  Ibid.  194  ; 
Chapline  v.  Betty,  Ibid.  197  ;  Tong  v.  Oliver,  Ibid.  199.  Thus,  the  answers  of  all  the 
defendants  will  be  considered  unnecessary,  if  those  who  have  not  answered  are  mere 
formal  parties.  Higgins  v.  Woodward,  1  Hopk.  342.  So,  if  the  defendants,  answering, 
state  upon  o:ith,  positively  and  fully,  that  the  defendant,  who  does  not  answer,  was  not 
in  a  situation  to  know,  and  in  point  of  fact  did  not  know,  any  thing  in  relation  to  the 
matters  charged,  the  injunction  will  be  dissolved,  upon  the  answer  of  a  part  of  the  defen- 
dants having  the  whole  knowledge  of  the  transactions,  if  it  denies  fully  the  equity  of  the 
bill.  Coleman  v.  Gage,  1  Clarke,  295.  Nor  is  it  a  valid  objection  to  an  application  to 
dissolve  an  injunction,  upon  bill  and  answer,  that  the  personal  representatives  of  a 
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and  that  is  carried  so  far  that  except  in  a  few  excepted 
cases,  though  five  hundred  affidavits  were  filed  not  only 
by  the  plain  tiff,  but  by  many  witnesses,  not  one  could  be 
read  as  to  this  purpose." 

If  an  injunction  is  continued  until  the  hearing  and  it  is 
not  noticed  in  the  decree,  the  injunction  is  dissolved. 

THE  COMMON  INJUNCTION  TO  STAY  PROCEEDINGS  AT  LAW. 

The  plaintiff  having  filed  his  bill,(l)  and  served  a  sub- 
poena in  the  usual  way,  is  entitled  to  the  common  injunc- 
tion by  the  default  of  the  defendant  in  not  appearing ;  in 
not  answering ;  or  if  his  answer  be  filed  upon  the  matter 
therein  confessed  ;(2)  and  sometimes,  but  very  rarely,  upon 
the  special  circumstances  of  the  case. 

[    *602    ]  *FOR  WANT  OF  APPEARANCE. 

If  the  defendant  does  not  appear  within  four  days  in  a 
town  cause,  or  within  eight  days  in  a  country  cause,  on 
an  affidavit  of  the  due  service  of  the  subpo3na,  the  plain- 
tiff's clerk  in  court  seals  an  attachment  for  want  of 
appearance.  The  defendant  being  in  contempt,  the  plain- 
tiff is  entitled  (without  waiting  until  the  attachment  is 
executed)  to  move  as  of  course  for  the  injunction.  The 
plaintiff  must  move,  as  it  is  irregular  to  obtain  a  common 
injunction  by  petition,  there  being  an  ancient  order,(3) 
that  an  injunction  shall  not  be  obtained  except  on  motion 

(1)  A  plaintiff  in   certain  cases,  may  obtain  an   injunction  to  restrain  an  action 
brought  by  one  defendant  against  a  co-defendant.     Kingham  v.  Maisey,*  2  Sim.  41. 

(2)  Beam.  Ord.  13. 

(3)  "  No  injunction  to  be  granted,  revived,  dissolved,  or  stayed,  upon   any  private 
petition."     Lord  Bacon's  20th  Ordinance,  Beam.  Ord.  12  and  35 — but  the  order  nisi  to 
dissolve  the  injunction,  may  be  obtained  on  petition.     23  N.  O.     In  Lord  Clarendon's 
Orders,  it  is  "  no  injunction  for  stay  of  suits  at  law"  &c.  &c.  Beam.  Ord.  214. 

deceased  co-defendant,  who  was  jointly  implicated  in  the  fraud  charged  in  the  bill,  have 
not  yet  put  in  their  answer,  unless  they  are  charged  with  knowledge  of  the 'fraud  of 
their  testator  or  intestate.  Wakeman  v.  Gillespy,  5  Paige,  112.  If  all  the  defendants 
are  implicated  in  the  same  charge,  the  answer  of  all  will  in  general  be  required,  before 
an  injunction  will  be  dissolved;  but  if  the  defendant,  on  whom  the  gravamen  of  the 
charge  rests,  has  fully  answered,  that  may  be  sufficient;  but  where  the  answer  of  all  the 
defendants  can  and  ought  to  come  in,  yet  if  the  plaintiff  does  not  take  the  requisite  steps, 
with  all  reasonable  diligence,  to  expediute  his  cause,  the  injunction  may  be  dissolved. 
Depeyster  v.  Graves,  2  Johns.  Ch.  Rep. ,148 ;  Noble  v.  Wilson,  1  Paige,  164.  A  want 
of  due  diligence,  in  the  plaintiff,  after  the  issuing  of  the  injunction,  is  always  a  cause  for 
dissolving  it.  Ibid. ;  Bond  v.  Hendricks,  1  A.  K.  Marsh.  594. 

»Eng.  Chan.  Reps.  ii.  303. 
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in  open  court.(l)  This  motion  may  be  made  any  day 
in  term  time.  In  Rowe  v.  Jarrold,(2)  it  was  laid  down 
that  out  of  term  time  the  plaintiff  is  not  entitled  to  move 
for  the  common  injunction  on  a  day  to  which  the  seal  has 
been  adjourned,  if  he  was  not  in  a  condition  to  move  at 
the  beginning  of  the  seal,  and  that  an  order  so  obtained 
would  be  discharged  with  costs.  It  has  been  recently 
decided  that  under  10  N.  N.  O.  the  common  injunction 
may  be  obtained  for  want  of  answer  on  any  day  out  of 
term  for  which  the  seal  may  be  adjourned.(S) 

*FOR  WANT  OF  ANSWER.  [    *603    ] 

If  the  defendant  appears,  but  does  not  file  his  answer 
(whether  residing  within  or  beyond  twenty  miles  from 
London)  within  eight  days  after  his  appearance,  the  plain- 
tiff is  entitled  to  move  for  the  common  injunction,(4)  upon 
the  allegation  that  the  defendant  has  omitted  to  put  in  his 
answer,  plea,  or  demurrer,  within  the  time  limited  by  the 
Court  in  that  behalf.(5)  If  a  defendant  files  an  answer, 
and  the  plaintiff  excepts  to  it  for  insufficiency,  and  the 
defendant  submits  to  answer  the  exceptions,  or  the  same 
are  allowed  by  the  Master,  the  plaintiff  is  entitled  to  the 
injunction,  provides  he  moves  for  it  before  the  defendant 
files  a  further  answer. 

AFTER  PLEA,  ANSWER,  OR  DEMURRER. 

If  the  defendant  files  his  answer  within  eight  days  after 
he  has  appeared,  or  before  an  injunction  is  applied  for, 
and  he  is  not  in  contempt  for  want  of  answer,  the  plaintiff 
moves  for  the  injunction  upon  the  merits  disclosed  by  the 
answer.  In  such  case  the  plaintiff  serves  the  defendant's 
clerk  in  court  with  a  special  notice  of  motion  for  an 

(1)  Garlick  v.  Pearson,  10  Ves.  452. — In  the  vacation  in  pressing  cases,  a  special 
injunction  may  be  granted  on  petition  supported  by  affidavit.  Mayor  of  London  v.  Bolt, 
5  Ves.  129.  (2)  5  Madd.  45. 

(3)  Brierley  v.  Walmsley,  1  K.  141. — It  appears  very  desirable  that  some  general 
order  should  be  issued,  to  permit  motions  of  this  description  to  be  made  any  day  when 
the  Court  is  sitting,  without  regard  either  to  term  or  to  the  seal  being  continued,  more 
particularly  as  the  general  impression  in  the  profession  is  that  the  N.  N.  O.  has  not 
varied  the  practice ;  at  all  events  it  has  not  varied  it  in  respect  to  an  attachment  for  want 
of  appearance. 

(4;  10N.N.O.  (5)  11  N.N.O. 
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injunction,  and  the  right  of  the  plaintiff  to  such  injunction 
is  argued  in  court,  by  counsel  on  both  sides,  on  the  com- 
ing on  of  the  motion. 

It  should  be  observed,  that  to  prevent  the  plaintiff 
obtaining  the  injunction  by  default  of  answer,  the  answer 
should  be  filed  on  the  day  previous  to  the  seal  day,  on 
which  the  plaintiff  is  entitled  to  move,  as  the  Court  will 
not  divide  a  day,  and  the  injunction  takes  precedence  of 
[  *604  ]  *the  answer,  and  even  although  the  motion,  on 
account  of  the  pressure  of  business,  is  not  made  until  the 
following  day.(l) 

If  the  plaintiff  considers  the  answer  of  the  defendant  to 
be  insufficient,[a]  he  may  refer  the  same  without  waiting 
eight  days.(2)  If  the  Master  report  the  answer  to  be 
insufficient,  the  plaintiff  is  thereupon  entitled  to  move  for 
the  injunction  by  default,  an  insufficient  answer  being  no 
answer. (3)  But  if  the  defendant  files  a  further  answer 
before  the  plaintiff  moves  for  the  injunction,  his  motion  is 
irregular.(4)  Or  if  the  plaintiff  obtains  the  order  for  the 
injunction  before  the  report  of  the  insufficiency  of  the 
answer  has  been  filed,  it  is  irregular.(5) 

If  the  defendant  files  a  demurrer  to  the  bill,  or  a  plea, 
the  plaintiff  cannot  move  for  an  injunction  until  the  plea 
or  demurrer  is  argued. (6)  As  the  defendant  after  having 
filed  and  procured  the  demurrer  to  be  entered,  is  not 
bound  to  set  it  down  for  hearing ;  the  plaintiff's  solicitor, 
immediately  he  receives  a  note  of  a  demurrer  having  been 
filed,  should  proceed  to  set  it  down  for  argument.  If  the 
demurrer  is  overruled,  the  plaintiff  is  then  entitled  to  move 
for  his  injunction.  And  if  during  the  pendency  of  the 
demurrer,  the  defendant  has  proceeded  at  law  to  the 
injury  of  the  plaintiff,  the  Court,  by  a  special  order  will 
relieve  him. 

A  reference  of  the  bill  for  scandal  or  impertinence[6] 

(1)  Whitehouse  v.  Hickman,*  1  S.  &  S.  102.  (2)  5  N.  O. 

(3)  Gregor  v.  Lord  Arundel,  8  Ves.  87.       (4)  Duckworth  v.  Boulcott,  3  Swanst.  266. 

(5)  Wynne  v.  Jackson,b  2  S.  &,  S.  226. 

(6)  Cousins  v.  Smith,  13  Ves.  164.     Anon.  2  Atk.  113.    This  was  at  one  time  a  great 
grievance,  but  as  demurrers  are  now  disposed  of  without  loss  of  time,  and  as  full  costs 
are  now  given  instead  of  51.  as  heretofore,  the  short  delay  obtained,  seldom  compensates 
the  party  for  the  expense. 

[a]  See  post,  618—620,  and  notes. 
[6]  See  post,  620,  621,  and  notes. 

»Eng.  Chan.  Reps.  i.  52.  »>Ib.  i.  429. 
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prevents  the  plaintiff  obtaining  the  injunction,  and  if  the 
bill  *is  found  scandalous  or  impertinent,  a  motion  [  *605  ] 
cannot  be  made  for  an  injunction  until  the  scandalous  or 
impertinent  matter  is  expunged.(l) 

FOR  WANT  OF  APPEARANCE  OR  ANSWER  WHERE    A  DEFENDANT 
IS  A  PLAINTIFF  AT  LAW  AND  IS  ABROAD. 

If  the  plaintiff  at  law  is  abroad,  the  plaintiff  in  equity  is 
entitled  to  an  order  that  service  of  the  subpoena  to  appear, 
on  his  attorney  in  the  action  at  law,  shall  be  good  service 
on  him. [a]  The  order  is  obtained  on  an  exparte  motion, 
supported  by  an  affidavit  of  the  plaintiff  of  the  merits  of 
the  case,  usually  following  the  outline  of  the  stating  part 
of  his  bill ;  and  stating  that  an  action  has  been  brought, 
and  that  deponent  is  advised  that  he  cannot  safely  proceed 
to  a  trial  of  the  said  action,  until  the  said  defendant  has 
put  in  his  answer  to  his  suit,  and  that  he  expects  and 
believes  that  disclosures  will  be  made  by  such  answer 
which  will  be  material  to  his  defence  at  law,  and  will 
enable  him  to  make  a  good  defence  to  the  said  action  at 
law  to  the  extent  of  greatly  reducing  the  damages  in  the  said 
action,(2)  and  that  the  said  defendant  lives  and  is  now, 
as  the  said  plaintiff  believes,  in  Scotland,  out  of  the  juris- 
diction of  this  court.  The  order  directs  that  service  of 
the  said  subpoena  on  the  said  defendant's  attorney  at  law 
be  deemed  good  service  on  the  said  defendant. 

Upon  an  injunction  bill  to  stay  proceedings  at  law, 
where  the  plaintiff  is  abroad,  a  motion  that  service  of  the 
subpoena  upon  the  attorney  of  the  plaintiff  at  law  may  be 
deemed  good  service,  is  upon  special  grounds,(3)  and 
requires  *to  be  supported  by  an  affidavit  by  the  [  *606  ] 
plaintiff  in  equity  of  merits,(4)  and  not  by  his  solicitor, 
unless  he  happens  to  have  personal  knowledge  of  the 
merits.(5) 

(1)  Davenport  v.  Davenport,  6  Madd.  251. 

(2)  The  affidavit  is  varied  according  to  the  facts. 

(3)  Revet  v.  Braham,  2  Bro.  C.  C.  640. 

(4)  Stephen  v.  Cini,  4  Ves.  359.     De  Lancy  v.  Wallis,  3  Bro.  C.  C.  12.— Burk  v. 
Vickars,  3  Bro.  C.  C.  24,  is  contrary  to  this,  but  is  not  law.     There  the  Court  thought  it 
sufficient  if  the  affidavit  of  the  merits  accompanied  the  motion  for  an  injunction. 

(5)  Kenworthy  v.  Accunor,  3  Madd.  550. 

[a]  Eckert  v.  Bauert,  4  Wash.  C.  C.  Rep.  370 ;  Ward  v.  Sebring,  Ibid.  472.    But  see 
ante,  115,  note  [a]. 
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If  after  such  service  the  defendant  makes  default  in  not 
appearing  or  not  answering,  the  plaintiff  is  entitled  to  his 
injunction,(l)  but  he  cannot  apply  until  the  defendant  has 
appeared  or  made  default.(2)  The  plaintiff  in  equity 
though  entitled  to  an  injunction  against  the  defendant 
suing  at  law  upon  default  of  appearance,  is  not  entitled  as 
a  general  rule  to  an  injunction,  if  the  defendant  after  hav- 
ing answered  sufficiently,  goes  abroad,  and  the  plaintiff 
amends  his  bill,  the  plaintiff  not  having  excepted  to  the 
answer.  The  general  rule  is  subject  to  exceptions,  as 
where  circumstances  come  to  the  plaintiff's  knowledge 
subsequently,  surprise,  &c.  but  it  must  be  the  subject  of  a 
special  application.(3) 

Where  a  defendant  has  obtained  a  verdict  at  law,  and 
an  injunction  bill  is  filed  against  him  while  he  is  out  of 
the  kingdom,  the  plaintiff  in  equity  is  put  upon  terms  of 
paying  the  money  in  question  into  court,  or  otherwise  his 
injunction  will  be  dissolved.(4) 

[    *607    ]  *UNDER  SPECIAL  CIRCUMSTANCES. 

The  general  rule  that  an  injunction  to  restrain  proceed- 
ings at  law  can  only  be  obtained  on  default  of  appearance 
or  answer,  or  on  merits  disclosed  by  the  answer,  admits 
of  a  few  exceptions  arising  from  peculiar  circumstances  ; 
thus,  when  a  judgment  has  been  entered  up  on  a  warrant 
of  attorney,  so  that  with  all  diligence  the  party  has  not 
had  an  opportunity  of  obtaining  the  common  injunction, 
the  Court,  upon  a  fit  case  being  proved,  will  grant  a 
special  injunction  to  restrain  proceedings  at  law,  although 
the  defendant  is  neither  in  default  nor  has  filed  his 
answer.(5)  And  where  the  plaintiff  is  entitled  to  an 
answer,  and  the  defendant  thinks  fit  to  file  a  demurrer 
which  the  Court  overrules,  whereby  the  equity  of  the 
plaintiff  is  sustained,  the  Court  will  place  the  plaintiff 
where  he  would  have  been,  but  for  such  untenable 
defence.(6) 

(1)  Anderson  v.  Darcy,  18  Ves.  447. 

(2)  White  v.  Klevers,  18  Ves.  471.— In  Revet  v.  Braliam,  2  Bro.  C.  C.  640,  it  is  said 
to  be  a  special  application  for  an  injunction  where  the  defendant  is  abroad  ;  but  this  is 
not  so,  the  motion  for  service  of  the  subpoena  is  special,  but  not  the  motion  for  the  injunc- 
tion. 

(3)  Norris  v.  Kennedy,  11  Ves.  5G5.  (4)  Sherwood  v.  White,  1  Bro.  C.  C.  452. 
(5)  Annesley  v,  Rookes,  3  Mer.  226,  (n.)     (6)  Annesley  v.  Rookes,  3  Mer.  225. 
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In  Raphael  v.  Birdwood,  3  Mer.  229,  n.,  the  defendants 
filed  a  demurrer  which  was  overruled,  but  before  the 
plaintiff  could  move  for  the  common  injunction  the  defen- 
dant answered ;  upon  affidavit  that  the  cause  would  be 
heard  before  an  office  copy  of  the  answer  could  be 
made  use  of  at  the  trial  of  the  action,  and  that  the  plain- 
tiff could  not  safely  go  to  trial  without  the  answer  of  the 
defendant,  and  that  he  believed  such  answer  would  enable 
him  to  do  so,  and  upon  the  fact  of  the  argument  of  the 
demurrer  standing  over  for  the  convenience  of  the  defen- 
dant's counsel,  during  the  pendency  of  which  the  plaintiff 
would  have  been  entitled  to  the  common  injunction,  a 
special  injunction  to  stay  trial  was  ordered. 

*A  special  injunction  was  granted  to  stay  [  *608  ] 
proceedings  in  an  action  in  the  Court  of  Common  Pleas 
at  Lancaster,  where  it  appeared,  regard  being  had  to  the 
seal  days,  and  to  the  time  at  which  the  action  was  com- 
menced, that  it  was  impossible  to  obtain  the  common 
injunction  before  the  trial  of  the  action.(l)  Under  similar 
circumstances  an  injunction  was  granted  to  restrain  pro- 
ceedings in  a  court  of  great  session  of  a  Welsh  county.(2) 

In  Franklyn  v.  Thomas,  3  Mer.  226,  on  the  day  the 
plaintiff  would  have  been  entitled  to  the  common  injunc- 
tion, the  defendants  filed  a  demurrer,  which,  although 
appointed  for  an  early  day,  was  not  disposed  of  for  nearly 
two  months,  when  it  was  overruled.  In  the  mean  time 
and  during  the  pendency  of  the  demurrer,  the  plaintiff  was 
taken  in  execution  by  the  sheriff,  and  was  afterwards 
removed  by  habeas  corpus  to  the  King's  Bench,  where  he 
remained.  When  the  demurrer  was  overruled,  the  com- 
mon injunction  was  granted  of  course  ;  the  plaintiff  then 
moved  that  he  might  be  discharged  out  of  the  custody  of 
the  Marshal  of  the  King's  Bench  Prison  in  the  said  action, 
which  was  ordered  upon  the  plaintiff's  delivering  to  the 
defendant  a  warrant  of  attorney  to  confess  judgment  in 
the  Court  of  King's  Bench  for  the  same  sum  for  which  he 
was  at  present  in  execution,  together  with  interest  subse- 
quently accrued,  sheriff's  poundage,  and  other  incidental 
expenses,  as  of  the  same  term  as  the  former  judgment ; 
also  upon  his  undertaking  not  in  any  manner  to  avail 

(1)  Hine  v.  Fiddes,»  2  S.  &  S.  370.  (2)  Jones  v.  Bassett,*  2  Russ.  405. 

»Eng.  Chan.  Reps.  i.  501.  llb.  iii.  171. 
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himself  of  his  having  been  taken  in  execution  as  a  dis- 
charge of  the  debt,  and  submitting  to  an  immediate  order 
for  payment  of  the  money  into  court  in  case  the  injunction 
should  be  dissolved,  and  in  default  of  such  payment  sur- 
[  *609  ]  rendering  himself  *to  the  Warden  of  the  Fleet, 
consenting  to  waive  personal  service  of  the  order,  and 
also  consenting  that  an  attachment  should  immediately  go 
against  him  for  his  contempt  without  any  previous  writ  of 
execution,  with  liberty  for  the  defendant  to  apply  to  the 
Court,  with  or  without  notice,  in  case  of  any  breach  or 
non-compliance  with  the  terms  of  the  order. 

In  Rowe  v.  Wood,  2  Swanst.  234,  (n),  the  Court 
observed  that  in  a  special  case  an  injunction  to  stay 
execution  may  be  obtained  upon  affidavit,  as  where  a 
warrant  of  attorney  was  procured  by  fraud  :  but  in  the 
same  case  it  is  laid  down  that  where  a  party  has  an 
opportunity  of  defending  himself  at  law,  and  suffers  judg- 
ment to  go  against  him,  the  Court  will  not  interfere  by 
injunction,[rt]  and  the  Court  continued,  "  In  general  an 
injunction  is  never  granted  to  stay  execution  except  for 
want  of  appearance  or  answer  ;  the  parties  ought  to  have 
applied  sooner,  and  it  would  be  extremely  mischievous  to 
grant  the  writ  in  favour  of  persons  who  have  lain  by  so 


In  Lane  v.  Williams,  6  Ves.  798,  a  motion  under  special 
circumstances,  upon  affidavit  before  answer,  to  restrain 
proceedings  under  a  judgment,  was  refused,  the  Court 
saying  "  Here  is  a  judgment,  and  prima  facie  every  man 
who  has  a  judgment  has  a  right  to  sue  out  execution.  It 
wrould  be  a  very  strong  thing  to  interfere  to  prevent  the 
legal  consequences  of  a  judgment." 

In  cases  of  charity  the  Court  is  not  bound  by  the  strict 
rules  of  practice,  as  with  respect  to  granting  an  injunction, 
whether  common  or  special,  to  stay  proceedings  at  law, 
but  will  act  according  to  what  the  justice  of  the  case 
seems  to  require,  so  as  to  save  the  parties  unnecessary 
expense  and  delay  ."(2) 
[  *610  ]  *  After  decree  to  account,  an  injunction  was 

(1)  Protheroe  v.  For  man,  2  Swanst.  234,  (n.) 

(2)  Attorney  General  v.  Pearson,  3  Mer.  396. 

[a]  Farmers'  Bank  v.  Vanmeter,  4  Hen.  &  Munf.  553  ;  Dodge  v.  Strong,  2  Johns. 
Ch.  Rep.  230  ;  Marine  Jus.  Co.  v.  Hodgson,  7  Crunch,  332  ;  Woodworth  v.  Van  Buskirk, 
1  Johns.  Ch.  Rep.  432. 
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granted  on  the  application  of  the  defendant,  to  restrain  the 
plaintiff  from  proceeding  at  law  in  an  action  commenced 
by  him  pending  the  suit  in  equity.(l) 

An  injunction  to  restrain  proceedings  at  law  may  also 
be  obtained  specially  by  a  plaintiff  in  an  interpleading 
suit,  and  also  by  a  plaintiff  in  a  bill  for  a  commission  to 
examine  witnesses  abroad,  in  aid  of  an  action  at  law. 

Immediately  a  decree  is  made  in  this  court  for  the 
administration  of  an  estate,  this  court  will  grant  an 
injunction  to  restrain  creditors  from  proceeding  at  law, 
and  compel  them  to  come  in  and  prove  their  debts  under 
the  decree.  The  injunction  is  granted  upon  a  notice  of 
motion,  and  may  be  obtained  as  well  by  the  plaintiff  as  by 
the  executor,(2)  or  by  a  legatee  ;(3)  and  stays  trial  as 
well  as  execution. (4)  Where  a  creditor  has  obtained  a 
judgment  de  bonis  propriis,  the  executor  having  pleaded 
plene  administravit,  and  soon  after  a  decree  is  made  for  an 
account  against  the  executor,  the  Court  will  not  restrain  a 
creditor  from  proceeding  on  his  judgment.(2) 


EFFECT  OF  THE  COMMON  INJUNCTION. 

If  an  injunction  is  obtained  before  a  declaration  has 
been  delivered,  it  restrains  all  proceedings  at  law ;  and 
delivering  a  declaration  is  a  breach  of  the  injunction,(5) 
if  obtained  after  declaration  has  been  delivered,  it  only 
restrains  execution,  and  the  defendant  is  permitted  to  call 
*for  a  plea  and  proceed  to  judgment  at  law,  if  [  *611  ] 
in  a  condition  to  do  so;  or  if  not,  to  do  only  what  is 
necessary  to  enable  him  to  do  so. (6)  The  words  in  an 
injunction,  pro  defectu  placiti,  are  intended  of  an  issuable 
plea,  and  the  words  judiciam  intrare  are  intended  of  a  final 
judgment  (?) 

A  distress  for  rent  is  not  a  breach  of  the  common 
injunction.(S)  A  proceeding  against  the  bail  of  a  defen- 
dant at  law  who  has  given  bail  is  a  breach  of  the  injunc- 

(1)  Wilson  v.  Welherherd,  2  Mer.  406. 

(2)  Terrewest  v.  Featherhy,  2  Mcr.  480. 

(3)  Clarke  v.  Earl  of  Ormonde,  Jac.  122.  (4)  Goate  v.  Fryer,  3  Bro.  C.  C.  23. 

(5)  Mills  v.  Cobby,  1  Mer.  3  — The  plaintiff  in  equity  having  appeared  and  pleaded 
Was  considered  to  have  waived  the  contempt. 

(6)  Earnshiw  v.  Thornhill,  18  Ve*.  488.    Garlick  v.  Pearson,  10  Ves.  450. 

(7)  Morrice  v.  Hankey,  3  P.  W.  146  (8;  Hughca  v.  Ring,  1  J.  &  W.  392. 
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tion.(l)     Ruling  the  sheriff  to  bring  in  the  body  of  the 
defendant  is  a  breach  of  the  injunction.(2) 

One  obligor  in  a  joint  and  several  bond  having  filed  a 
bill,  and  restrained  proceedings  after  warrants  of  attorney 
had  been  given  to  enter  up  judgment,  taking  out  a  capias 
on  the  judgment  against  the  plaintiff  and  the  co-obligor 
jointly,  with  written  directions  to  the  sheriff's  officer  to 
take  co -obligor  only,  and  not  the  plaintiff,  stating  that  as 
to  her  there  was  an  injunction  staying  proceedings,  is  not 
a  breach  of  the  injunction.(3) 

TO  EXTEND  AN  INJUNCTION  TO  STAY  THE  TRIAL  OF  AN 
ACTION. 

The  common  injunction,  only  staying  execution,  affords 
but  a  very  inadequate  relief  to  parties  whose  defence  at 
law  depends  upon  facts  within  the  knowledge  of  their 
opponents,  or  upon  the  equity  of  their  case ;  this  court, 
therefore,  in  the  exercise  of  its  equitable  jurisdiction,  not 
only  restrains  parties  from  carrying  into  execution  judg- 
[  612  ]  ments  ^obtained  at  law,  but  also  restrains  the 
trial  of  an  action  until  the  defendant  shall  have  answered 
the  plaintiff's  bill,  and  until  the  further  order  of  the  Court. 

To  stay  the  trial  of  an  action  at  law,  the  plaintiff  first 
obtains  the  common  injunction  in  the  manner  before 
explained,  since  an  injunction  to  stay  execution  and  trial 
cannot  be  granted  on  one  motion.(4)  Immediately  he 
has  perfected  the  order  for  the  common  injunction,  and 
without  waiting  until  the  injunction  has  been  executed,  or 
even  sealed,(5)  he  is  entitled  to  serve  a  notice  of  motion 
on  the  clerk  in  court  of  the  defendant,  to  extend  the 
common  injunction  to  stay  the  trial  of  the  action  at  law. 
This  motion  is  supported  by  an  affidavit  that  the  plaintiff 
cannot  safely  proceed  to  trial  of  the  action  in  the  bill 
mentioned,  until  the  defendant  shall  have  put  in  his  answer 
in  the  suit ;  and  that  the  plaintiff  expects  and  believes  that 
the  answer  of  the  defendant  will  contain  a  disclosure  and 
discovery  which  will,  with  the  other  evidence  to  be  adduced 

(1)  Chaplin  v.  Cooper,  1  V.  &  B.  19.     Leonard  v.  Atwell,  17  Ves.  385. 

(2;  Bullen  v.  Ovey,  16  Ves.  141.  (3)  Chaplin  v.  Cooper,  1  V.  &  E.  16. 

(4)  Wrij/ht  v.  Braine,  3  Bro.  C.  C.  87. 

(5)  In  all  cases  the  injunction  must  be  Bcaled,  although  the  motion  may  be   made 
before  it  has  passed  the  seal. 
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in  the  action,  enable  the  plaintiff  to  make  a  good  defence 
at  law  to  the  said  action.  The  affidavit  should  not  only 
state  that  the  plaintiff  is  advised,  and  believes  that  he  can- 
not safely  proceed  to  trial  until  the  answer  is  put  in,  but 
that  the  answer  will  give  discovery  material  to  his 
defence.(l) 

If  the  cause  would  be  heard  before  the  seal  day,  the 
Court,  upon  application  by  the  plaintiff's  counsel,  will 
appoint  an  earlier  day  for  hearing  the  motion,  and  give  the 
plaintiff  liberty  to  serve  a  notice  of  motion  for  that  day. 
It  is  no  objection  to  the  motion,  that  by  the  rules  of  the 
Court  the  defendant  must  put  in  his  answer  before  the 
*trial  can  take  place.(2)  The  order  on  the  [  *613  ] 
motion  is,  that  the  injunction  granted  in  this  cause  do 
extend  to  stay  trial. 

If  the  defendant  files  his  answer  between  the  time  of 
serving  the  notice  and  the  time  for  making  the  motion,  it 
cannot  be  made,  as  an  answer  filed  is  a  sufficient  objec- 
tion to  a  motion  to  extend  the  injunction  to  stay  trial,(3) 
but  the  answer  must  be  sufficient.(S)  To  prevent  a 
motion  to  extend  the  common  injunction  to  stay  trial,  the 
answer  must  be  filed  on  the  evening  before  the  seal  day 
at  the  latest ;  an  answer  filed  on  the  seal  day  is  too  late 
to  prevent  a  motion  to  extend  the  common  injunction,  and 
this  is  so,  notwithstanding  the  motion  on  account  of  the 
pressure  of  business  was  not  made  until  the  following 
day,(4)  but  where  the  trial  was  on  the  eve  of  coming  on, 
and  the  plaintiff  might  have  applied  sooner,  although  the 
answer  was  only  filed  on  the  same  morning,  that  the 
motion  was  made,  the  Vice-Chancellor  said  that  if  the 
answer  had  been  sufficient,  he  would  not  have  granted  the 
motion,  as  it  was  made  too  late  ;  but  upon  inspecting  the 
answer  in  court  and  finding  it  insufficient,  he  granted  the 
motion.(5) 

The  Court  will  refuse  to  extend  the  injunction  to  stay 
trial  on  the  eve  of  the  trial  coming  on,  if  the  plaintiff  is 
guilty  of  great  delay  before  he  files  his  bill.(6)  An  appli- 

(1)  Partington  v.  Hobson,  16  Ves.  220.     Appleyard  v.  Seyfon,  16  Ves.  223. 

(2)  Taylor  v.  Leigh,  2  J.  &  W.  388.  (3)  Bishton  v.  Birch,  1  V.  &  B.  366. 

(4)  Whitehouse  v.  Hickman,*  1  S.  &  S.  102. 

(5)  Munnings  v.  Adamson,"  1  Sim.  510.         (6)  Field  v.  Beaumont,  3  Madd.  102. 

•Eng.  Chan.  Rep.  i.  52.  blb.  ii.  254. 

VOL.  i.  50 
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cation  to  extend  the  injunction  to  stay  trial  the  day  before 
the  assizes,  was  refused,  the  Chancellor  asking  if  they 
would  give  security  for  the  costs,  which  they  declined.(l) 
A  motion  was  made  on  the  3d  of  March  to  extend  the 
common  injunction  to  stay  trial,  the  commission  day  at 
[  *614  ]  the  assizes  *being  the  7th  of  March,  was  refused 
under  the  circumstances  of  the  case,  and  upon  the 


The  affidavit  to  ground  the  application  to  extend  the 
injunction  to  stay  trial,  if  filed  only  the  day  before  the 
motion,  may  be  read,  as  this  affidavit  cannot  be  answer- 
ed. (3)  The  Court  gives  credit  to  the  plaintiff's  affidavit, 
and  never  examines  how  far  it  is  well  founded  ;(4)  except 
to  this  extent  that  if  the  defendant  alleges  that  the  plain- 
tiff has  by  his  bill  stated  a  case  which,  admitting  the  whole 
to  be  true,  would  not  introduce  evidence,  or  a  discovery 
that  could  possibly  be  material,  the  injunction,  as  it  could 
be  of  no  use  to  the  plaintiff,  would  be  refused  under  such 
circumstances.(5)[a] 

Exceptions  to  an  answer  for  insufficiency  were  allowed, 
whereupon  an  order  for  the  common  injunction  was 
obtained  ;  on  the  same  day  an  order  was  obtained  to 
amend  without  prejudice  to  the  injunction,  and  for  defen- 
dant to  answer  amendments  and  exceptions  together.  It 
was  held  that  the  plaintiff  could  not  move  to  extend  the 
injunction  to  stay  trial.(6) 

TO  DISSOLVE  THE  COMMON  INJUNCTION. 

A  defendant  moves  to  dissolve  the  common  injunction 
to  restrain  proceedings  at  law,  by  orders  rcm'(7)  and  abso- 


(1)  Blacoe  v.  Wilkinson,  13  Vcs.  454.  (2)  Field  v.  Beaumont,  1  Swanst.  204. 

(3)  Jones  v.  -  -,  8  Ves.  46.  (4)  Earnshaw  v.  Thornhill,  18  Ves.  489. 

(5)  White  v.  Steinwacks,  19  Ves.  83.  (6)  Mellor  v.  Cresswell,"  2  M.  &  K,G16, 

(7)  In  Williams  v.  Davis,t>  1  S.  &  S.  262,  it  is  laid  down  that  an  order  nisi  to  dissolve 
an  injunction,  obtained  after  exceptions  had  been  filed  to  an  answer,  is  irregular;  but 
the  decision  is  contrary  to  practice,  and  would  place  the  defendant  in  a  highly  unfavotrr- 
able  position,  as,  instead  of  his  being  in  a  situation  to  compel  the  plaintiff'  to  obtain  the 
Master's  report  within  four  days,  as  he  is  entitled  to  do  if  exceptions  are  shown  as  eausc^ 
the  plaintiff  would  have  a  fortnight  to  procure  the  report  in  addition  to  the  days  allowed 
him  before  he  is  compelled  to  refer;  arid  then,  if  the  answer  was  found  sufficient,  the 
plaintiff  would  have  to  get  the  order  nisi.  If  the  plaintiff  takes  exceptions  before  the 
defendant  has  obtained  the  order  nisi,  he  still  should  obtain  the  order  nisi,  and  then  the 
plaintiff  may  show  the  exceptions,  previously  filed,  as  cause. 

[a]  Rose  v.  Hamilton,  1  Desau.  137. 

•Eng.Chao.  Reps.  viii.  614,  llb.  i.  132. 
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lute,  *and  not  upon  affidavit,  and  he  cannot  move  until  he 
has  filed  his  answer.(l)  The  order  nisi  is  equally  neces- 
sary, whether  the  injunction  only  stays  execution,  or  has 
been  extended  to  stay  trial.(2) 

If  there  be  many  defendants,  although  each  defendant 
on  filing  his  answer  is  at  liberty  to  apply  to  dissolve  the 
injunction  as  to  himself,  without  regard  to  the  state  of  the 
proceedings  as  to  the  other  defendants  ;[a]  yet  if  an  action 
at  law  has  been  commenced  by  defendants  jointly,  the 
Court  will  not  dissolve  the  injunction,  if  it  has  been 
extended  to  stay  trial,  and  allow  the  action  to  proceed 
until  all  the  defendants  have  answered. (3)  In  a  case 
where  an  injunction  was  granted  against  solvent  partners, 
and  the  assignees  of  insolvent  partners,  restraining  pro- 
ceedings at  law,  the  defendants  the  solvent  partners,  on 
putting  in  a  sufficient  answer,  although  the  answer  of  the 
assignees  of  the  insolvent  partners  had  been  excepted  to, 
moved  to  dissolve  the  injunction  against  all ;  the  Court 
declared  that  it  was  competent  for  the  defendants,  the 
solvent  partners,  to  make  this  motion,  but  that  the  injunc- 
tion could  not  be  dissolved  pending  the  exceptions  to  the 
answer  of  the  assignees.(4) 

*The  defendant,  on  filing  his  answer,  may  [  *616  ] 
obtain  upon  petition(5)  or  motion  as  of  course,  an  order 
nisi  to  dissolve  the  common  injunction,  which  is  drawn  up 
on  the  terms,  that  unless  the  plaintiff  his  clerk  in  court, 

having  notice  thereof,  shall,  on  the  day  of  , 

show  unto  the  Court  good  cause  to  the  contrary,  the 
injunction  shall  be  dissolved.  The  day  named  in  the 
order  is  usually  the  next  motion  day.  To  obtain  this 
order,  it  is  not  necessary  to  produce  to  the  Registrar,  the 
Six  Clerk's  certificate  of  the  answer  having  been  filed. 

(1)  By  Lord  Bacon's  Ordinances,  if  the  plaintiff  did  not  move  the  same  term,  after 
answer  put  in,  or  the  next  general  seal  after  that  term,  to  continue  the  injunction,  in 
regard  of  the  insufficiency  of  the  answer,  or  of  matter  confessed  in  the  answer,  the 
injunction  was  dissolved  without  any  special  order.     And  if  the  plaintiff  delayed  prose* 
cution  for  three  terms,  the  injunction  was  to  fall  of  itself  without  further  motion.    Beam. 
Ord.  14. 

(2)  Naylor  v.  Middleton,  2  Madd.  131.  (3)  White  v.  Steinwacks,  19  Ves.  83. 

(4)  Joseph  v.  Doubleday,  1  V.  &,  B.  497. — The  circumstances  of  this  case  are  very 
strong  ;  and  it  appeared  that  the  solvent  defendants  had  no  power  of  compelling  the 
assignees  to  answer  ;  but  the  Court  said,  that  the  plaintiff  having  sworn  that  he  expected 
a  discovery,  &,c.  (being  the  usual  affidavit  to  extend  an  injunction  to  stay  trial)  it  would 
not  dissolve  the  injunction  until  such  answer  had  been  filed. 

(5)  23  N.  O. 

[a]  See  ante,  601,  note  [a]. 
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A  copy  of  the  order  nisi  is  served  on  the  plaintiff's  clerk 
in  court,  two  clear  days  at  least  before  the  day  upon 
which  cause  is  to  be  shown  against  dissolving  the 
injunction.(l) 

Where  an  order  nisi  to  dissolve  the  common  injunction 
had  been  obtained,  suggesting  that  all  the  defendants  had 
answered,  although  only  one  defendant  had,  the  order  was 
discharged  for  irregularity,  as  containing  a  false  allega- 
tion,^) 

On  the  day  named  in  the  order,  the  defendant  is  at 
liberty  to  move,  as  of  course,  that  the  order  nisi  may  be 
made  absolute,  which  is  ordered  accordingly,  and  the 
injunction  thereby  dissolved,  unless  the  plaintiff  appears 
by  counsel,  and  shows  insufficiency  or  impertinence  in  the 
answer  as  cause,  or  undertakes  to  show  cause  on  the 
merits,  why  the  injunction  should  not  be  dissolved  at  the 
next  motion  day.  The  defendant  should  be  particularly 
careful  only  to  furnish  his  counsel  with  a  half  guinea  hand 
brief,  to  move  to  make  the  order  nisi  absolute,  and  by  no 
means  to  give  him  a  copy  of  the  pleadings ;  as  if  cause  is 
[  *617  ]  not  *shown  on  the  merits,  the  latter  brief  is 
rendered  useless,  and  will  be  disallowed  him  in  costs. 
The  order  absolute  to  dissolve  an  injunction  does  not 
require  to  be  served. 

If  the  plaintiff  undertakes  to  show  cause  on  the  merits, 
(which  he  does  by  instructing  counsel  by  a  hand  motion, 
but  no  order  is  drawn  up,)  he  undertakes  to  do  so  on  a 
fixed  day,  usually  the  next  motion  day,  and  then,  but  not 
before,  each  party  is  allowed  to  make  a  brief  of  the  plead- 
ings. An  order  to  enter  nunc  pro  tune,  an  order  absolute 
for  want  of  cause  shown  to  the  contrary,  is  not  irregu- 
lar.^) 

The  defendant  can  only  move  to  dissolve  the  injunction 
nisi  in  term  time,  or  on  motion  days  in  vacation,  but  he 
may  petition  any  day,  either  in  term  or  vacation.  The 
order  absolute  can  only  be  obtained  on  motion,  which 
must  be  made  in  term  time  or  on  motion  days  in  vacation. 

A  motion  was  made  on  the  last  seal  after  Trinity  term, 
to  dissolve  an  injunction,  and  that  a  day  might  be  named 
in  the  vacation  for  making  the  order  absolute,  but  the 

(1)  23  N.  O.  (2)  Todd  v.  Dismov  2  S.  &  S.  477. 

(3)  Harcourt  v.  Ramsbottom,  3  Swanst.  359. 

»Eng.  Chan.  Reps.  i.  352. 
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Court  only  granted  the  order  nisi  in  the  usual  form.(l) 
In  another  case,  under  similar  circumstances,  the  Vice- 
Chancellor  appointed  a  day,  during  the  petitions,  to  show 
cause.(2)  If  the  defendant  applies  to  make  the  order 
absolute,  on  the  last  seal  after  Trinity  Term,  and  the 
plaintiff  undertakes  to  show  cause,  the  Court  will  fix  a  day, 
during  the  petitions,  to  show  cause  upon  the  merits,  and 
not  allow  the  plaintiff  till  the  seal  before  Michaelmas  Term 
to  do  so.(3) 

*TO  SHOW  CAUSE  AGAINST  DISSOLVING  THE  COMMON    [    *618  ] 

INJUNCTION. 

When  Exceptions  for  Insufficiency  may  be  shown. 

The  plaintiffs  may  show  exceptions  for  insufficiency, 
impertinence,  or  scandal,  in  the  answer,(4)[ct]  or  merits 
therein  disclosed,  as  cause  against  dissolving  the  injunc- 
tion, for  which  purpose  counsel  are  instructed  on  a  motion 

(1)  Rew  v.  Dixon,  2  Madd.  258.  (2)  Fielding  v.  Capes,  4  Madd.  393, 

(3)  Robinson  v.  Walcott,  5  Ves.  552. 

(4)  Goodinge  v.  Woodhams,  14  Ves.  534  and  536. 

[«]  By  the  English  practice,  the  reference  of  an  answer  for  impertinence,  is  sufficient 
cause  to  be  shown  against  an  application  to  dissolve  the  common  injunction.  But  that 
arises  from  the  fact,  that  no  exceptions  for  insufficiency  can  be  filed  until  after  the  excep- 
tions for  insufficiency  are  disposed  of.  But  where  the  complainant  has  waived  his  right 
to  except  to  the  answer  for  insufficiency,  as  where  he  has  waived  an  answer  under  oath, 
the  English  rule,  which  makes  exceptions  for  impertinence  an  answer  to  an  application 
to  dissolve  the  injunction  does  not  apply.  And  consequently,  where,  in  such  case,  the 
whole  equity  of  the  bill  is  denied,  it  is  no  answer  to  an  application  to  dissolve  an  injunc. 
tion,  that  the  defendant  has  also  incorporated  into  his  answer  other  matters  which  are 
scandalous  or  impertinent.  Livingston  v.  Livingston,  4  Paige,  111 ;  Wetmore  ?.  Slamm, 
V.  C.  1st  Circuit,  N.  Y.  March  9,  1842,  MS. 

In  North  Carolina,  it  has  been  held,  that  a  motion  to  dissolve  an  injunction  may  be 
made,  notwithstanding  exceptions  have  been  filed  to  the  answer  :  and  the  motion  for  a 
dissolution,  and  the  exceptions,  will  come  on  to  be  argued  before  the  Court,  together, 
when  the  Court  will  not  disregard  the  exceptions,  but  will  look  into  them,  and  if  not 
found  to  be  frivolous,  will  give  them  due  effect,  in  repelling  the  defendant's  motion.  If 
exceptions  to  an  answer  are  well  founded,  they  answer  the  motion  for  a  dissolution  of  an 
injunction:  but,  per  se,  they  ought  not  to  have  that  effect.  Exceptions  to  an  answer 
must  be  deemed  well  founded,  if  the  defendant  submit  to  them  ;  or  if  upon  a  reference 
to  a  Master,  he  report  in  favour  of  them,  until  the  report  be  overruled  by  the  Court. 
But  if  the  defendant  do  not  submit,  nor  the  plaintiff  move  for  a  reference  of  the  excep- 
tions, in  time  to  get  a  report  before  the  defendant  has  a  right  to  move  to  dissolve  the 
injunction,  the  defendant  may  make  his  motion,  notwithstanding  the  exceptions.  Smith 
v.  Thomas,  2  Dev.  &  Bat.  126. 

In  New  York,  formerly,  the  practice  was  the  same.  Doe  v.  Roe,  1  Hopk.  276.  But 
by  the  present  practice,  the  complainant  has  ten  days  after  the  answer  is  put  in,  to 
except  to  it;  and  the  defendant  is  not  at  liberty,  within  that  time,  to  move,  upon  the 
answer,  for  a  dissolution  of  the  injunction.  Satterlee  v.  Bargy,  3  Paige,  142. 
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as  of  course.  The  plaintiff  is  entitled  to  show  exceptions 
as  cause  until  the  day  for  making  the  order  nisi  abso- 
lute^!) provided  it  is  before  the  period  when  the  answer 
is  to  be  deemed  sufficient  by  the  New  Orders.  After  an 
undertaking  to  show  cause  upon  the  merits  against  dis- 
solving the  injunction,  exceptions  cannot  be  shown  as 
cause.(2)  Lord  Eldon  said,  "  An  answer  having  been 
filed,  the  defendant  moves  to  dissolve  the  injunction  which 
has  been  obtained  for  want  of  answer,  on  the  allegation 
that  he  has  put  in  a  sufficient  answer;  when  the  time 
comes  for  showing  cause  against  dissolving  the  injunction, 
it  is  for  the  plaintiff  to  decide  whether  he  will  give  credit 
to  that  allegation.  If  not,  he  must  show  exceptions  for 
cause,  and  he  has  no  other  course  except  an  undertaking 
to  show  cause  on  the  merits  at  the  next  seal.  If  he  makes 
that  undertaking,  I  apprehend  he  has  no  right  afterwards 
to  show  exceptions  for  cause,  and  if  he  fails  on  the  merits 
the  injunction  is  dissolved."(2)  After  the  time  has  been 
enlarged  for  showing  cause  against  dissolving  an  injunc- 
tion, the  plaintiff  cannot  show  exceptions  for  cause.(3) 

Where  exceptions  are  shown  as  cause,  the  order  is  a 
[  *619  ]  ^reference  to  the  Master  to  look  into  the  plain- 
tiff's bill,  the  defendant's  answer,  and  the  plaintiff's  excep- 
tions taken  thereto,  and  certify  whether  the  defendant's 
answer  is  sufficient  in  the  points  excepted  to  or  not,  but 
the  plaintiff  is  to  procure  the  said  Master's  said  report  in 
four  days,  (one  inclusive  and  one  exclusive)  or  in  default 
thereof  the  said  injunction  is  to  stand  absolutely  dissolved 
without  further  order,  which  is  by  the  said  order  continued 
in  the  mean  time.  If  four  days  are  insufficient  to  enable 
the  Master  to  report,  the  time  may  be  extended  either  by 
consent  in  the  Master's  office  or  by  application  to  the 
Court  on  a  notice  of  motion. 

If  exceptions  shown  as  cause  against  dissolving  the 
injunction  are  overruled,  the  injunction  is  gone  without 
further  motion, (4)  and  cannot  be  revived  on  the  merits 
disclosed  in  that  answer  ;  but  the  plaintiff  must  if  he 
wishes  the  injunction  revived  proceed  to  a  decree.(5)  If 

(1)  Bishton  v.  Birch,  2  V.  &  B.  42.         (2)  Harcourt  v.  Ramsbottom,  3  Swanst.  362. 

(3)  Pinheiro  v.  Porter,  3  Swanst.  362. 

(4)  Earnshaw  v.  Thornhill,  18  Ves.  489.     Bishton  v.  Birch,  2  V.  &  B.  42. 

(5)  Peyto  v.  Hudson,  3  Swanst.  363  fn.)— It  has  been  suggested  to  me  that  a  motion 
on  notice  to  revive  an  injunction  on  the  merits   may  be  made  after  the  injunction  has 
been  dissolved  by  the  Master  reporting  an  answer  sufficient. 
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the  answer  is  found  insufficient  by  the  Master,  and  excep- 
tions are  taken  to  his  report,  and  the  Court  allows  the 
exceptions,  the  injunction  is  dissolved. (1) 

If  the  exceptions  are  allowed,  the  injunction  remains  in 
force,  and  the  defendant  cannot  move  to  dissolve  it  until 
he  files  a  further  answer.  On  filing  a  further  answer  he 
obtains  an  order  nisi  to  dissolve  the  injunction,  and  the 
same  proceedings  may  be  taken  by  either  party  as  on  a 
first  answer  being  filed. 

A  defendant  pending  a  reference  before  the  Master  as 
to  the  sufficiency  of  his  first  answer,  may  put  in  a  further 
answer,  and  move  for  order  nisi  to  dissolve  the  injunc- 
tion.^) 

*As  exceptions  cannot  be  taken  to  an  infant's  [  *620  ] 
answer,  the  plaintiff  must  show  merits  as  cause,(3) 
although  if  the  answer  is  framed  according  to  the  usual 
model  of  an  infant's  answer,  the  merits  therein  disclosed 
would  afford  but  a  slender  ground  for  resisting  the  motion. 

When  Impertinence  may  be  shown  as  cause. 

The  plaintiff  is  entitled,  at  any  time  before  the  order 
nisi  to  dissolve  is  made  absolute,  to  show  impertinence  in 
the  answer  as  cause,  for  which  purpose  he  takes  excep- 
tions and  refers  the  same,  and  instructs  counsel  on  a 
motion  as  of  course  to  show  them  as  cause.  A  motion 
to  refer  the  answer  for  impertinence  is  a  good  cause 
against  dissolving  an  injunction.(4)[a]  The  plaintiff  is 
usually  put  upon  the  terms  of  procuring  the  Master's 
report  within  a  limited  time.  In  one  case  within  four 
days.(5)  In  another  case  within  one  week.(6)  If  the 
plaintiff  does  not  obtain  the  report  within  that  time  the 
injunction  is  dissolved. (5)  If  the*  Master  reports  the 
answer  impertinent,  and  expunges,  it  is  laid  down  in  Lacy 
v.  Hornby,  2  V.  &  'B.  291,  that  the  defendant  is  entitled 
to  move  to  dissolve  the  injunction  'absolutely  without 
obtaining  another  order  nisi.  It  is  quite  clear- if  another 
•order  nisi  is  not  required,  that  the  motion  to  dissolve  must 

(1]  Scott  v.  Mackintosh,  1  V.  &  B.  503.         (2)  Knox  v.  Symmonds,  1  Ves.  88. 

(3)  Lucas  v.  Lucas,  13  Ves.  274.  (4)  Fisher  v.  Bayley,  12  Ves.  18. 

(5)  Danscy  v.  Brown,  4  Madd.  237.  (6)  Goodinge  v.  Woodhams,  14  Ves.  534. 

[a]  See  ante,  618,  note  [a]. 
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be  upon  notice,  as  the  plaintiff  after  impertinence  allowed 
is  entitled  to  show  exceptions  as  cause,(l)  or  to  show 
[  *621  ]  cause  *upon  the  merits.  An  order  nisi  certainly 
appears  the  most  obvious  course ;  for  suppose  the  defen- 
dant gives  a  notice  of  motion,  and  before  it  can  be  heard, 
the  plaintiff  files  exceptions  for  insufficiency,  how  can  the 
motion  proceed  ? 

If  the  Master  finds  the  answer  to  be  pertinent,  the 
injunction  is  thereby  dissolved  in  the  same  manner  as 
when  the  Master  finds  an  answer  sufficient  after  excep- 
tions have  been  shown  as  cause. 

Exception  to  a  Master's  report  as  to  impertinence  is 
not  cause  against  dissolving  an  injunction. (2) 

To  show  Cause  on  the  Merits. 

If  the  plaintiff  intends  to  show  cause  upon  the  merits, 
he  instructs  his  counsel  to  appear  on  the  day  on  which 
the  plaintiff  would  otherwise  be  entitled  to  make  the  order 
absolute,  and  to  undertake  to  show  cause  on  the  merits 
at  the  next  seal.  This  is  a  motion  of  course.  Each 
party  then  prepares  a  brief  of  the  bill  and  answer,  and  the 
question  is  regularly  argued  by  counsel,  on  the  day  fixed 
for  showing  cause,  or  so  soon  after  as  counsel  can  be 
heard.  If  the  plaintiff  does  not  attend  by  his  counsel  to 
show  cause,  or  fails  to  sustain  his  case  on  the  merits  dis- 
closed by  the  answer,  the  injunction  is  dissolved.  If  the 
plaintiff  succeeds,  the  injunction  is  usually  continued  until 
the  hearing. 

Where  documents  are  referred  to  in  a  schedule  to  an 
answer  in  an  injunction  cause,  and  they  furnish  ground  to 
resist  a  motion  to  dissolve  an  injunction,  it  appears  that 
the  Court  will  not  dissolve  the  injunction  till  they  are 
brought  into  court :  but  that  if  the  plaintiff  allows  the 
[  *622  ]  injunction  *to  be  dissolved,  he  cannot  amend  on 
the  contents  of  these  documents,  and  move  to  revive  the 
injunction.  The  Lord  Chancellor  said,  "  he  did  not  deny 
that  upon  the  discovery  of  new  matter,  after  the  dissolu- 

(1)  See  Raphael  v.  Bird  wood,  1  Swanst.  228. — In  this  case  the  answer  was  reported 
impertinent  in  a  small  part  only,  and  the  plaintiffs  having  excepted  to  the  report,  nnd 
insisting  on  their  right,  after  the  question  of  impertinence  was  decided,  to  except  to  the 
answer  for  insufficiency,  the  Lord  Chancellor  examined  the  bill  and  answer  himself, 
and  dissolved  so  much  of  the  injunction  as  stayed  the  trial. 

(2)  Corson  v.  Stirling,  Coop.  93. 
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tion  of  the  injunction,  that  the  plaintiff  might  amend  and 
apply  to  revive  an  injunction,  but  if  he  charged  that  by 
certain  books,  such  and  such  material  things  would  appear, 
it  was  his  own  fault  if  he  did  not  get  at  them  before  the 
injunction  was  dissolved. (1) 

If  the  injunction  is  dissolved  it  removes  all  impediment 
to  proceeding  to  trial,  as  well  as  to  proceeding  to  execu- 
tion.^) 

REVIVING  AN  INJUNCTION. 

If  an  answer  has  been  referred  for  impertinence,  and 
the  report  not  obtained  within  the  time  limited  by  the 
order,  whereby  the  injunction  is  dissolved,  it  will  not  be 
revived  upon  the  Master's  subsequently  reporting  the 
answer  impertinent. (3)  Exceptions  to  a  Master's  report 
finding  an  answer  to  be  sufficient,  do  not  revive  an  injunc- 
tion.^) Pending  an  appeal  to  the  Lord  Chancellor  against 
an  order  allowing  exceptions  to  a  Master's  report,  which 
had  found  the  answer  of  a  defendant  insufficient,  and 
thereby  in  effect  declaring  the  answer  sufficient,  the  Court 
will  not  revive  the  injunction.(5) 

If  an  injunction  has  been  dissolved  upon  the  coming  in 
of  the  defendant's  answer  denying  all  the  circumstances 
of  the  bill,  and  on  an  indictment  for  perjury  upon  that 
^answer  a  true  bill  has  been  found  by  the  grand  [  *623  ] 
jury,  yet  the  Court  will  not  allow  that  injunction  to  be 
revived  by  motion.(6)[a] 

(1)  Powell  v.  Lassalette,*  Jac.  549.  (2)  Earnshaw  v.  Thornhill,  18  Ves.  488. 

(3)  Dansey  v.  Brown,  4  Madd.  237.  (4)  Bishton  v.  Birch,  2  V.  &  B.  42. 

(5)  Scott  v.  Mackintosh,  1  V.  &  B.  503.  (6)  Clapham  v.  White,  8  Ves.  35. 

[a]  Where  the  dissolution  of  any  injunction  has  been  obtained  by  fraud,  it  may  be 
reinstated.  Billingslea  v.  Gilbert,  1  Bland,  568. 

Where  new  facts  are  stated  in  a  supplemental  bill,  a  fresh  injunction  may  be  awarded, 
though  the  previous  injunction  was  dissolved  on  the  merits.  Fanning  v.  Dunham,  4 
Johns.  Ch.  Rep.  35. 

A  motion  to  reinstate  an  injunction,  on  additional  evidence  tendered  by  the  com- 
plainant, is  in  the  nature  of  an  original  application  for  an  injunction.  Gillian  v.  Allen, 
1  Rand.  414. 

Where  an  injunction  is  awarded  until  the  coming  in  of  the  answer,  it  is,  of  course,  at 
an  end,  when  the  answer  comes  in  ;  so  that  it  is  unnecessary  for  the  defendant  to  move 
to  dissolve  ;  but  the  plaintiff  may  move  to  reinstate.  Beal  v.  Gibson,  4  Hen.  &  Munf. 
481.  And  this  Court  is  always  open,  to  reinstate,  as  well  as  to  grant,  an  injunction. 
Radford's  Ex'rs  v.  Innes's  Ex'rs,  1  Hen.  &  Munf.  8. 

An  injunction,  voluntarily  dissolved  by  the  plaintiff,  or  by  his  agent  or  solicitor,  with- 
out  his  knowledge  and  consent,  but  subsequently  ratified  by  him,  cannot  be  renewed  on 

»Eng.  Chan.  Reps.  iv.  260. 
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BREACH  OF  AN  INJUNCTION. 
% 

As  has  been  before  observed,  an  injunction  operates 
from  the  date  of  the  order,  and  not  from  the  time  of  its 
sealing,(I)  and  it  is  no  excuse  for  proceeding  at  law  after 
an  injunction  is  granted,  that  it  was  riot  sealed,  any  notice 
to  the  parties  being  sufficient  to  bring  them  into  con- 
tempt.^) A  defendant  will  be  committed  for  breach  of 
an  injunction,  after  notice  of  its  having  been  obtained, 
although  neither  the  injunction  nor  the  order  has  been 
served,  but  there  must  be  no  delay  in  endeavouring  to  get 
the  order  drawn  up,  or  the  injunction  under  seal,  and  in 
serving  it  when  obtained. (3)  Persons  present  in  court 
during  a  motion,  though  absent  when  the  order  is  pro- 
nounced, may  be  committed  for  breach  of  the  injunction 
without  further  notice  to  them  of  the  injunction.(4)[6] 

If  a  party  has  been  guilty  of  a  breach  of  an  injunction, 
the  adversary  may  either  move  as  of  course  for  an  order 
nisi  against  him,(5)  or  give  a  notice  of  motion  that  he 
may  stand  committed. (6)  The  order  nisi  or  the  notice 
of  motion  require  to  be  served  personally,  and  the  original 
injunction  should  be  in  court,  as,  if  required,  the  motion 
cannot  be  made  without  producing  it(7) 
[  *624  ]  *If  the  party  guilty  of  a  breach  of  an  injunction 
cannot  be  served  personally  with  the  notice  of  motion,  the 
adverse  party  may,  upon  a  case  made  out  to  the  satisfac- 
tion of  the  Court,  obtain  an  order  that  service  on  his 
wife,  or  at  the  dwelling-house,  or  on  his  solicitor,  as  the 
case  may  be,  may  be  deemed  good  service  on  the  party  ; 
and  upon  an  affidavit  of  such  service,  an  order  may  be 
made  for  his  committal.(8)  The  service  is  more  com- 

(1)  Rattray  v.  Bishop,  3  Madd.  220.  (2)  Anon.  3  Atk.  567. 

(3)  Vansandau  v.  Rose,  2  J.  &  W.  264.  Kimpton  v.  Eve,  2  V.  &  B.  349. 

(4)  Hearne  v.  Tenant,  14  Ves.  136.  (5)  Durant  v.  Moore,'  2  R.  &  M.  33. 
(6)  Angerstein  v.  Hunt,  6  Ves.  488.  (7)  Ellerton  v.  Thirsk,  1  J.  &  W.  376. 
(8)  Pulteney  v.  Shelton,  5  Ves.  147  a. 

petition,  without  some  new  and  special  reasons,  which  did  not  exist  when  the  injunction 
was  originally  granted  or  dissolved.     Livingston  v.  Gibbons,  5  Johns.  Ch.  Rep.  250. 

The  renewal  of  an  injunction  staying  execution,  does  not.  render  an  execution,  issued 
between  its  dissolution  and  renewal,  irregular.     Young  v.  Davis,  1  Monroe,  153. 

Where  a  decree,  granting  a  perpetual  injunction,  taken  by  default,  was  set  aside,  the 
injunction  was  continued.     Beekman  v.  Peck,  3  Johns.  Ch.  Rep.  415. 

An  injunction  may  be  granted  and  continued,  as  a  suitable  auxiliary  to  the  appoint- 
ment of  a  receiver.     Williamson  v.  Wilson,  1  Bland,  428. 

[6]  See  ante,  599,  notes. 

»Eng.  Chan.  Rep.  vi.  382. 
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monly  directed  to  be  on  the  clerk  in  court  and  at  his  last 
place  of  residence. 

EFFECT  OF  THE  AMENDMENT  OF  A  BILL,  AND   OTHER   PROCEED- 
INGS ON  THE  COMMON  INJUNCTION. 

An  injunction  cannot  be  obtained  upon  an  amended  bill 
until  the  time  allowed  to  answer  an  amended  bill  has 
expired,  viz.  seven  weeks  in  a  country  cause,  and  five 
weeks  in  a  town  cause.(l)  The  plaintiff  cannot  as  of 
course  obtain  an  order  to  amend  his  bill  without  prejudice 
to  a  common  injunction  obtained  ex  parte.(%2)  And  if  a 
plaintiff  having  obtained  the  common,  injunction  ex  parte, 
amends  his  bill,  the  injunction  is  gone  unless  sustained  by 
the  terms  of  the  order,(3)  but  obtaining  an  order  to  amend 
will  not  dissolve  the  common  injunction  unless  the  record 
be  altered.(4) 

If  a  plaintiff  who  has  obtained  the  common  injunction 
exparte,  is  desirous  of  amending  without  prejudice  to  the 
injunction,  he  serves  a  notice  of  motion,  and  therein  states 
the  proposed  amendments,(5)  asking  for  liberty  to  amend 
his  *bill  without  prejudice,  &c.,  "  by  stating  fully,  [  *625  ] 
putting  in  issue,  and  interrogating  as  to  the  following  facts, 
viz.  as  to  whether,  &c.  &c. ;"  (setting  forth  in  his  notice 
the  substance  of  the  interrogatories  he  desires  to  put  to  the 
defendant.)[a] 

The  amendments  must  not  only  be  stated,  that  the 
Court  may  know  what  are  proposed  amendments;  but 
the  Court  must  be  satisfied  whether  they  are  material,  and 
if  material,  ascertain  by  clear  and  positive  affidavit  that 
they  relate  to  facts  of  which  the  plaintiff  had  not  a  know- 
ledge, enabling  him  to  bring  the  case  on  the  record 
sooner.(6)  The  principle  which  the  Court  has  always 
looked  to  in  injunction  bills  is,  that  the  plaintiff  should  be 
required  at  first  to  state  the  whole  of  his  equity,  with  a 

(1)  Lee  v.  Ravenscroft,*  6  Sim.  474.— It  is  presumed  that  this  decision  does  not  pre- 
Tent  a  plaintiff  obtaining  an  injunction  for  want  of  appearance  to  an  amended  bill. 

(2)  Pratt  v.  Archer,1'  1  S.  &  S.  433.     Turner  v.  Bazeley,  2  V.  &  B.  330.     Home  v. 
Watson,  2  Sim.  85.     Pen  fold  v.  Stovdd,  3  Madd.  471. 

(3)  Bliss  v.  Boscawen,  2  V.  &  [}.  102.  (4)  Davis  v.  Davis,c  2  Sim.  515. 

(5)  Pratt  v.  Archer,1*  1  S.  &  S.  433.  (6)  Sharp  v.  Ashton,  3  V.  &  B.  144. 

[a]  See  ante,  306,  note  [a]. 

•Eng.  Chan.  Reps*  ix.  366.  »>Ib,  i.  222.  'Jb.  ii.  526^ 
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view  to  prevent  that  delay  which  would  arise  from  the 
practice  of  filing  injunction  bills,  and  afterwards  amending 
them  ;  and  with  that  view  the  Court  is  extremely  jealous 
of  applications  for  leave  to  amend,  where  the  subject  of 
the  proposed  amendments  might  have  been  made  part  of 
the  original  bill.(l) 

In  a  case  where  an  injunction  had  been  granted  against 
one  of  two  defendants,  who  afterwards  put  in  their  answers, 
leave  was  given  on  an  application  for  that  purpose  upon 
affidavit,  to  amend  the  bill  without  prejudice  to  the  injunc- 
tion, the  answer  of  the  defendant  against  whom  the 
injunction  was  not  granted,  stating  facts  which  were  a 
surprise  upon  the  plaintiffs,  and  which  made  the  amend- 
ments necessary.(2) 

It  must,  however,  be  borne  in  mind,  that  if  the  plaintiff 
has  obtained  the  common  injunction  on  the  merits,  he  may 
[  *626  ]  *move  to  amend  as  of  course,  without  prejudice 
to  that  injunction.(3) 

If  an  injunction  has  been  refused  or  dissolved  on  the 
merits,  or  for  want  of  showing  cause,  and  the  plaintiff 
amends  his  bill,  or  brings  a  supplemental  bill  for  the  same 
matter,  he  cannot  move  as  of  course  for  an  injunction,(4) 
but  on  the  answer  coming  in,  he  may  move  for  an  injunc- 
tion on  the  merits ;  or  if  the  defendant  is  in  default,  he 
may  apply  specially.(5)  He  is  not  entitled  to  make  this 
application  until  the  defendant  has  made  default  by  not 
appearing  or  not  answering,  and  the  plaintiff  then  moves 
specially  for  the  injunction,  verifying  the  truth  of  the 
amended  bill  by  affidavit,  and  if  there  is  both  a  default  by 
the  defendant,  and  an  equitable  case  proved  by  the  affida- 
vit of  the  plaintiff,  he  is  entitled  to  the  injunction.(G)  An 
affidavit  swearing  generally  as  to  the  equity,  but  not  cir- 
cumstantially, as  to  all  the  facts  charged  in  the  amended 
bill,  appears  sufficient  to  ground  the  application. (7) 

If  an  injunction  has  not  been  applied  for  upon  an  origi- 
nal bill,  and  the  bill  is  afterwards  amended,  whether  before 
or  after  answer  to  the  original  bill,  an  injunction  will  be 

(1)  Mair  v.  Thellusson,  3  V.  &  B.  146  fn.)  (2)  Vesey  v.  Wilks,  3  Madd.  475. 

(3)  Turner  v.  Buzeley,  2  V.  &,  B.  330.     Pratt  y.  Archer,*  1  S.  &  S.  493. 

(4)  Travers  v.  Lord  Stallbrd,  1  Amb.  104.      Anon.  3  Atk.  G94.     Travers  v.  Lord 
Stafford,  2  Ves.  19.     Bliss  v.  Roscawen,  2  V.  &  B.  102.  (5)  Anon.  3  Atk.  G94. 

(6)  James  v.  Downes,  18  Vcs.  522.     Vipmi  v.  Mortlock,  2  Mer.  476. 

(7)  Edwards  v.  Jenkins,  3  Bro.  C.  C.  425. 
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granted  as  of  course,  upon  the  defendant  making  default,(l) 
in  not  appearing  or  not  answering.(2) 

If  an  injunction  has  been  obtained,  and  the  defendant 
puts  in  an  insufficient  answer,  the  plaintiff  is  entitled  to  an 
order  to  amend,  and  for  an  answer  to  the  exceptions  and 
amendments ;  and  the  order  does  not  prejudice  the  injunc- 
tion, *and  it  is  not  usual  to  insert  the  words,  [  *627  ] 
"  without  prejudice  to  the  injunction."(3) 

The  common  injunction  having  been  dissolved  upon  the 
coming  in  of  the  answer,  no  cause  being  shown,  the  plain- 
tiff amended  his  bill,  and  the  defendant  in  the  mean  time 
obtained  a  verdict.  The  plaintiff  specially  moved  for  an 
injunction  to  restrain  the  defendant  from  taking  out  execu- 
tion, upon  an  affidavit  of  the  material  facts  stated  in  the 
bill  by  way  of  amendment.(4)  The  defendant  was  in 
default  for  not  answering  the  amended  bill,  but  no  attach- 
ment had  issued;  the  Court  held  the  default  sufficient, 
without  attachment,  to  ground  application  for  injunction. (4) 

The  amendment  of  a  bill  does  not  prejudice  a  special 
injunction  obtained.(5) 

Where  a  bill  is  referred  for  scandal  and  found  scanda- 
lous, a  motion  cannot  be  made,  even  for  a  special  injunc- 
tion, until  the  scandalous  matter  is  expunged.(6)  In  the 
case  last  cited  the  plaintiff  moved  for  the  injunction  after 
the  Master  had  reported  the  bill  scandalous,  but  before  the 
scandalous  matter  was  expunged.  When  a  bill  is  referred 
for  impertinence  before  the  time  for  answering  is  out,  the 
plaintiff  cannot  have  an  injunction  as  of  course. (7)  An 
injunction  obtained,  does  not  prevent  a  defendant  dismiss- 
ing the  bill  for  want  of  prosecution.(S) 

(1)  Stratham  v.  Hughes,*  2  S.  &  S.  382.    Nelthorpe  v.  Law,  13  Ves.  323. 

(2)  See  Lee  v.  Ravenscroft,b  6  Sim.  474,  ante,  p.  624. 

(3)  Dipper  v.  Durant,  3  Mer.  465.  (4)  Vipan  v.  Mortlock,  2  Mer.  476. 

(5)  Pickering  v.  Hanson,'  2  Sim.  488.         (6)  Davenport  v.  Davenport,  6  Madd.  251. 
(7)  Neale  v.  Wadeson,  1  Bro.  C.  C.  574.      (8)  Day  v.  Snee,  3  V.  &  B.  170. 
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CHAPTER  XX. 

RECEIVER. 

Effect  of  appointment  of,  628.  In  what  cases  a  receiver  is  appointed,  629.  And  in 
what  manner,  631.  Order  for  appointment  of,  632.  Proceedings  under  the  order, 
633.  Report  approving,  634.  Sureties'  affidavit,  634.  Recognizance,  634.  Report 
appointing,  635.  To  compel  tenants  to  attorn,  636.  Consignee,  637.  Duties  of  a 
receiver,  637.  As  to  passing  his  account,  637.  Bringing  actions,  638.  Distraining 
and  leasing,  639.  Repairing,  640.  Possession  of  receiver  not  to  be  disturbed,  640. 
Passing  a  receiver's  account,  641.  In  what  manner  a  receiver  pays  in  his  balance, 
643.  Liability  of  receiver  on  failure  of  his  banker,  644.  To  compel  receiver  to  bring 
in  and  pass  his  accounts,  645.  To  pay  in  his  balance,  646.  Apportionment  of  rent 
between  representatives  of  tenant  for  life  and  those  in  remainder,  649.  To  vacate  a 
recognizance,  652. 

A  RECEIVER  is  an  indifferent  person  between  the  parties, 
appointed  by  the  Court  to  receive  the  rents,  issues,  and 
profits  of  land  or  other  things  in  question  in  this  court 
pending  the  suit,  where  it  does  not  appear  reasonable  that 
either  party  should  do  it.(l)  Appointing  a  receiver  has 
not  in  all  cases  the  effect  of  turning  the  party  out  of  pos- 
session, as  where  a  receiver  is  appointed  of  an  infant's 
estate,  in  such  case  the  receiver's  possession  is  the  pos- 
session of  the  infant ;  but  on  appointing  a  receiver  in  an 
adversary  suit,  there  the  receiver's  possession  is  the  pos- 
session of  him  who  has  the  right.(2)  A  receiver  appointed 
by  the  Court  is  appointed  on  behalf  of  all  parties.(3)[a] 
[  *629  ]  *The  Court  will  not  appoint  a  receiver  unless 

(1)  Wyatt's  P.  R.  355.  (2)  Wyatt's  P.  R.  356. 

(3)  Davis  v.  Duke  of  Marlborough,  2  Swanst.  116. 

[a]  2  Story's  Eq.  Jur.  130.  The  appointment  of  a  receiver  does  not  involve  a  decision 
upon  any  right.  It  can  only  be  made  at  the  instance  of  a  party  who  has  an  acknow- 
ledged interest,  or  a  strong  presumption  of  title,  in  himself  alone^  or  in  common  with 
others ;  and  where  the  property  itself  or  its  rents  and  profits,  are  in  danger  of  being- 
materially  injured  or  totally  lost.  Williamson  v.  Wilson,  1  Bland,  422  ;  Skip  v.  Har- 
wood,  3  Atk.  564. 

To  authorize  the  appointment  of  a  receiver,  the  bill  must  lay  a  foundation  for  it,  by 
stating  the  facts  which  show  its  necessity  or  propriety.  Tomlinson  V.  Ward,  2  Conn. 
396.  And  it  has  been  said,  that  a  receiver  will  not  be  granted  before  the  hearing,  if  not 
prayed  for  in  the  bill.  Meredith  v.  Wise,  1  Moll.  26,  note,  (12  Eng*  Chan.  Rep.  16.) 
But  in  a  later  case,  it  has  been  held,  that  a  prayer  for  a  receiver  is  not  necessary,  to  get  a 
receiver  appointed,  if  the  facts  stated  authorize  the  appointment.  Malcomb  v.  Montgo- 
mery, 2  Moll.  500,  (12  Eng.  Ch.  Rep.  582.)  And  in  applying  this  power,  the  appoint- 
ment of  a  receiver  rests  in  the  sound  discretion  of  the  Court.  Verplanck'vi  Cainesj  1 
Johns  Ch.  Rep.  57.  An  application  cannot,  however,  be  made  for  the  appointment  of  a 
receiver,  by  one  defendant  against  another,  at  least  until  the  hearing.  Trumbull  v. 
Ogden,  Halst.  N.  J.  Dig.  178. 
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a  cause  is  pending,(l)  except  in  the  case  of  idiots  and 
lunatics.(2)  The  Court  will  not  order  a  receiver  of  an 
estate  where  the  matter  in  dispute  depends  upon  a  mere 
legal  title,  except  strong  grounds  of  title  are  shown,  and 
the  rents  are  in  danger.(3)  Thus  the  Court  will  not 
appoint  a  receiver  on  a  bill  filed  by  the  heir  against  a 
devisee,  to  controvert  the  will,  unless  there  are  strong 
circumstances.(4)  In  Lloyd  v.  Passingham,  16  Ves.  59, 
Sir  Samuel  Romilly  said,  except  in  a  strong  case  of  fraud 
the  Court  will  not,  by  appointing  a  receiver,  take  the  pos- 
session from  a  party  who  has  it  under  a  legal  title,  upon 
affidavits  only,  and  without  a  legal  trial  and  the  interven- 
tion of  a  jury. [a] 

The  Court  will  not  put  a  receiver  upon  a  mortgagee  in 
possession,  provided  the  mortgagee  can  swear  that  any 
thing  is  due  to  him  ;[6]  but  if  the  mortgagee  will  not  swear 
that  he  believes  any  thing  is  due  to  him,  the  Court  will 
appoint  a  receiver  ;(5)  or,  where  the  property  is  situated 
in  the  West  Indies,  a  consignee.(6)  The  Court  will  not 
try  by  affidavits  the  question  whether  any  balance  is  due 
to  such  mortgagee.(T) 

(1)  Anon.  1  Atk.  489.    Wyatt,  P.  R.  356.  (2)  Wyatt,  P.  R.  356. 

(3)  Mordaunt  v.  Hooper,  1  Amb.  311.  (4)  Knight  v.Duplessis,  1  Ves.  324. 

(5)  Rowe  v.  Wood,  2  J.  &  W.  557.    Codrington  v.  Parker,  1C  Ves.  469. 

(6)  Quarrell  v.  Beckford,  13  Ves.  377.  (7)  Rowe  v.  Wood,  2  J.  &  W.  557. 

[a]  Where,  upon  the  answer,  there  is  strong  presumption  against  the  title  of  the 
defendant,  impeached  by  the  bill,  the  Court  will  grant  a  receiver.     Stilwell  v.  Wilkins, 
6  Mad.  49 ;  S.  C.  Jac.  260,  (4  Eng.  Ch.  Rep.  131.) 

A  receiver  will  not  be  appointed  over  a  defendant's  property,  to  enforce  his  appearance 
in  a  cause,  if  he  resides  out  of  the  jurisdiction,  unless  the  plaintiff  has  a  specific  lien  on 
the  land,  or  there  is  danger  of  the  immediate  loss  of  the  property.  Arthur  v.  Arthur,  1 
Hogan,  95.  Nor  will  a  receiver  be  appointed,  against  the  heir,  pending  the  issue, 
except  in  a  strong  case,  where  it  is  clear,  from  the  evidence,  that  there  is  no  ground  to 
impeach  the  will,  or  where  the  heir  throws  a  doubt  upon  his  own  title,  by  moving  to 
postpone  the  trial.  Earl  of  Fingal  v.  Blake,  1  Moll.  158,  (12  Eng.Ch.  Rep.  76.) 

A  testator  bequeathed  the  residue  of  his  real  and  personal  estate  to  his  widow,  her 
heirs,  executors  and  administrators  ;  "  having  a  perfect  confidence  she  will  act  up  to  those 
views,  which  I  have  communicated  to  her,  in  the  ultimate  disposal  of  my  property  after 
her  decease."  The  testator's  widow  died  intestate.  The  bill  alleged,  that  the  testator 
had  bequeathed  the  residue  of  his  property  to  his  wife,  on  the  faith  of  a  promise,  that 
she  would  dispose  of  his  property  in  favour  of  the  plaintiffs,  who  were  natural  children 
of  the  testator:  the  Court,  on  motion  supported  by  affidavits  verifying  the  allegation, 
granted  a  receiver  of  the  real  estates,  against  the  heir  and  second  husband  of  the  widow. 
Podmore  v.  Gunning,  5  Sim.  485,  (7  Eng.  Ch,  Rep.  505.)  So,  a  receiver  will  be  appointed, 
where  fraud  is  shown  in  the  defendant,  and  the  fund  in  danger  of  being  wasted ;  and 
also,  where  the  defendant  admits  he  is  a  trustee  of  the  plaintiff.  Malone  v.  Malone,  1 
Moll.  27,  (12  Eng.  Ch.  Rep.  17.)  But  a  receiver  will  not  be  appointed,  at  the  instance 
of  a  party  claiming  as  devisee  under  a  will,  the  validity  of  which  is  to  be  determined 
by  an  issue,  unless  the  claimant  satisfies  the  Court  that  there  is  a  reasonable  probability 
of  his  succeeding  on  the  issue,  and  that  the  property  will  be  endangered,  by  being  left  in 
the  possession  of  the  heir  at  law.  Clark  v.  Dew,  1  R.  &  M.  103,  (4  Eng.  Ch.  Rep.  342.) 

[b]  See  ante,  531,  notes. 
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The  Court  will  not  appoint  a  receiver  merely  on  the 
dissolution  of  a  partnership,  but  will  upon  a  breach  of  the 
duty  of  a  partner,  or  of  the  contract,  as  by  continuing 
trade  with  the  joint  effects  on  the  separate  account.(I) 
Nor  will  the  Court  appoint  a  receiver,  unless  it  appears 
that  the  plaintiff  will  be  entitled  to  a  dissolution  at  the 
hearing.(2)[c] 

The  Court  will  appoint  a  receiver  in  India  of  a  testator's 
[  *630  ]  *assets,  the  executor  residing  in  England,  but 
the  receiver  must  give  sureties  resident  in  England.(3) 
A  receiver  will  not  be  appointed  merely  because  an  exe- 
cutrix is  poor,(4)  but  in  a  case  where  the  executor  became 
a  bankrupt  in  the  testator's  lifetime  (no  evidence  appear- 
ing of  the  testator's  knowledge  of  the  fact,)  Lord  Eldon 
appointed  a  receiver.(5)[a]  A  receiver  having  been 

(1)  Harding  v.  Glover,  18  Ves.  281.          (2)  Goodman  v.  Whitconib,  1  J.  &  W.  589. 
(3)  Cockburn  v.  Raphael,*  2  S.  &  S.  453.         (4)  Howard  v.  Papera,  1  Madd.  142. 
(5)  Gladdori  v.  Stoneman,  1  Mad.  143. 

[c]  A  receiver  will  not  be  appointed,  merely  because  partners  quarrel.  To  authorize 
the  appointment  of  a  receiver,  in  a  co-partnership  suit,  it  must  be  such  a  case  as  would 
authorize  a  decree  for  a  dissolution.  Where  a  dissolution  has  already  taken  place,  or  it 
is  apparent  that  it  will  be  decreed,  on  the  ground  of  some  breach  of  duty  or  contract,  a 
receiver  will  be  appointed.  Henn  v.  .Walsh,  2  Edw.  129.  Though  in  a  late  case,  in 
England,  the  Court  interfered  between  co-partners  to  prevent  the  destruction  of  the 
partnership  property,  though  a  dissolution  of  the  partnership  was  not  prayed.  Miles  v. 
Thomas,  9  Sim.  606.  So,  where  either  partner  has  a  right  to  dissolve  the  partnership, 
and  the  articles  of  co-partnership  do  not  provide  for  the  settlement  of  the  concern,  upon 
a  bill  filed,  for  that  purpose,  by  one  of  the  partners,  the  appointment  of  a  receiver  is  a 
matter  of  course.  And,  in  such  case,  the  Court  will  direct  the  receiver  to  apply  the 
partnership  funds  to  the  payment  of  all  the  debts  of  the  firm,  ratably,  without  giving 
any  preference  to  the  favourite  creditors  of  either  partner.  Law  v.  Ford,  2  Paige,  310. 
So,  upon  a  bill  filed  by  one  of  the  partners  to  close  up  a  partnership  concern,  it  is  a  mat- 
ter of  course,  to  appoint  a  receiver,  if  the  parties  cannot  agree  among  themselves,  as  to 
the  disposition  and  control  of  the  property  :  and  where  it  is  necessary  to  preserve  the 
good  will  of  the  business,  the  receiver  may  be  directed  to  carry  it  on,  under  the  direction 
of  the  Court,  until  a  sale  can  be  effected.  Marten  v.  Van  Schaick,  4  Paige,  479.  So, 
at  the  instance  of  a  partner  alleging  that  the  firm  is  insolvent,  and  that  his  co-partners 
are  wasting  the  effects,  a  receiver  may  be  appointed.  Williamson  v.  Wilson,  1  Bland, 
423. 

Where  one  of  the  partners  is  dead,  if  the  surviving  partner  waste  the  funds,  this  court 
will  protect  the  estate  of  the  deceased  co-partner,  by  obliging  the  survivor  to  give  security, 
or  will  appoint  a  receiver.  Higginson  v.  Adir,  1  Desau.  429. 

A  receiver  of  the  debts  due  to  a  business,  was  appointed,  at  the  suit  of  persons  to 
whom  a  share  of  the  profits  had  been  assigned,  against  a  subsequent  assignee  of  the 
debts.  Candler  v.  Candler,  Jac.  225,  (4  Eng.  Ch.  Rep.  105.) 

There  can  be  no  ground  for  a  receiver,  in  the  case  of  a  partnership,  where  the  part- 
ner  applying  to  the  Court  has  the  property  in  his  own  possession  and  the  other  does  not 
object  to  such  possession.  Smith  v.  Lowe,  1  Edw.  33. 

[a]  Where  a  bill  charges  an  executor  or  other  trustee  with  a  breach  of  trust,  the  pro- 
per  course  is,  to  apply  to  appoint  a  receiver.  Boyd  v.  Murray,  3  Johns.  Ch.  Rep.  48. 
That  the  trustee  mixes  the  trust  fund  with  his  own,  is  not,  however,  a  sufficient  ground 
for  the  appointment  of  a  receiver.  The  true  principle  which  governs  the  discretion  of 
the  Court,  is,  that  the  fund  must  be  in  danger,  It  is  not  enough,  that  the  trustee  may 
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appointed,  the  executor  being  out  of  the  jurisdiction,  and 
administration  having  afterwards  been  granted,  a  reference 
was  directed  to  the  Master,  to  reconsider  the  appointment 
of  the  receiver,  regard  being  had  to  the  administration 
granted.(l) 

A  receiver  of  a  lunatic's  estate  was  appointed  when  no 
one  would  act  as  cornmittee,(2)  and  with  a  salary,  but  he 
he  was  to  be  considered,  and  give  security  as  a  commit- 
tee.^) Where  a  bill  had  been  filed  against  a  purchaser 
in  possession  for  a  specific  performance,  and  he  admitted 
by  his  answer  that  his  circumstances  were  embarrassed, 
the  Court  appointed  a  receiver.(4)  A  third  incumbrancer 
on  a  rectory  having  obtained  a  sequestration,  a  receiver 
was  appointed  at  the  instance  of  the  second  incumbrancer, 
and  an  injunction  granted  against  enforcing  the  sequestra- 
tion.^) A  receiver  was  granted  at  the  suit  of  a  judgment 
creditor, [b]  of  the  office  of  Master  forester  of  a  royal 
forest.(G) 

If  a  mortgage  appears  upon  the  face  of  the  pleadings, 
as  where  an  executor  by  his  answer  states  the  existence 
of  a  mortgage,  a  receiver  cannot  be  appointed  without 
bringing  such  mortgagee  before  the  Court. (7) 

*If  a  party  is  desirous  of  having  a  receiver  [  *631  ] 
appointed,  he  applies  by  a  notice  of  motion  for  the 
purpose.[et]  This  motion  may  be  made  at  various 

(1)  Faith  v.  Dunbar,  Coop.  200.  (2)  Ex  parte  Radcliffe,  1  J.  &  W.  639. 

(3)  Ex  parte  Warren,  10  Ves.  622.  (4)  Hall  v.  Jenkinson,  2  Ves.  &,  B.  125. 

(5)  White  v.  Bishop  of  Peterborough,  3  Svvanst.  109,  and  references. 

(6)  Blanchard  v.  Cawthorne,8  4  Sim.  566,  (7)  Price  v.  Williams,  Coop.  31. 

have  no  rights,  and  that  no  injury  can  ensue ;  especially,  where  the  trustee  is  such 
under  the  appointment  of  a  testator.  Orphan  Asylum  v.  MK^artee,  1  Hopk.  429.  But 
where  an  executor  has  removed  from  the  state,  leaving  his  cestuis  que  trust  and  the 
trust  estate,  the  Court  will,  on  the  application  of  the  cestuis  que  trust,  appoint  a  receiver. 
Ex  parte  Galluchat,  1  Hill's  Ch.  Rep.  150. 

[b]  Upon  a  bill  filed  by  a  judgment  creditor,  after  the  return  of  an  execution  at  law, 
unsatisfied,  a  receiver  may  be  appointed  upon  motion,  even  before  answer.  The  return 
of  the  execution  unsatisfied,  presupposes  that  the  defendant's  property,  if  he  has  any,  is 
in  danger,  if  allowed  to  continue  in  his  hands.  If,  therefore,  the  complainant's  right  be 
not  denied  by  the  defendant,  in  answer  to  the  application,  a  receiver  will  be  appointed. 
2  Hoff.  Ch.  Pr.  126;  Bloodgood  v.  Clark,  4  Paige,  576;  Chipman  v.Sabbaton,  7  Paige, 
47;  Fitzburgh  v.  Everingham,  6  Paige,29. 

[a]  As  a  general  rule,  a  receiver  will  not  be  appointed,  without  notice  to  the  parties 
interested.  But  this  rule  is  subject  to  exceptions,  in  special  cases,  where  irreparable 
injury  would  be  sustained  by  the  delay.  Thus,  a  receiver  will  be  appointed,  without 
notice,  upon  the  application  of  the  complainant,  where  the  defendant  has  absconded  to 
prevent  service  of  the  subpoana  to  appear  and  answer,  or  has  left  the  state,  and  is  not 

*Eng.  Chan.  Reps.  vi.  259, 
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stages   of  the  cause   according   to  the  urgency  of  the 


The  Court  will  not  generally  order  a  receiver  upon 
motion  before  answer  ;  but  in  a  strong  case  of  waste  it 
will,(J)  and  where  justice  requires  it,  and  the  merits 
appear  by  affidavit.(2)  The  Court  will  on  motion  appoint 
a  receiver  for  an  equitable  creditor,  or  a  person  having  an 
equitable  estate  without  prejudice  to  persons  who  have 
prior  legal  estates  proceeding  to  obtain  possession,  if  they 
think  proper  ;  but  they  must  before  proceeding  obtain  the 
leave  of  the  Court.(3)  A  receiver  was  appointed  on  the 
motion  of  the  vendor  pending  a  reference  of  title.(4) 

On  a  motion  for  a  receiver,  the  Court  regarded  the 
answer  of  one  defendant  (another  defendant  materially 
interested  not  having  answered)  as  an  affidavit,  and 
allowed  the  plaintiffs  to  read  affidavits  against  it.(5)  A 
motion  for  a  receiver  against  the  legal  estate  made  after 
publication,  but  before  the  cause  came  on  for  hearing 
upon  the  depositions  taken  in  the  cause,  was  refused.(G) 
A  receiver  may  be  granted  upon  motion  notwithstanding 
the  reservation  of  all  matters  under  the  decree.  (7)  A 
receiver  having  been  appointed  of  the  estates  of  infant 
plaintiffs,  and  some  further  freehold  property  having 
descended  to  them,  an  order  was  made  on  their  petition 
that  the  receiver  already  appointed  should  be  appointed 
receiver  of  the  rents  and  profits  of  the  real  estates  which 
[  *632  ]  had  descended  *to  the  said  plaintiffs  with  the 
usual  discretion  as  to  the  allowance  of  a  salary  to  the 
receiver,  who  was  directed  to  give  further  security,  to  be 
allowed  by  the  Master  duly  to  account,  and  the  tenants 
were  to  attorn  and  to  pay  their  rents  in  arrear  and  grow- 
ing rents  to  such  receiver.(S) 

If  the  application  for  the  appointment  of  a  receiver  is 
successful,  the  order  refers  it  to  the  Master  to  appoint  a 

(1)  Vann  v.  Barnett,  2  Bro.  C.  C.  157.        (2)  Duckworth  v.  Trafford,  18  Ves.  283. 

(3)  Davis  v.  Duke  of  Marlborough,  2  Svvanst.  137. 

(4)  Bochm  v.  Wood,  2  J.  &  W.  2.^6.  (5)  Kershaw  v.  Mathews,  1  Russ.  361. 
(6)  Lloyd  v.  Passingham,  3  Mer.  697.          (1)  Cook  v.  Gwyn,  3  Atk.  690. 

(8)  MS.  case. 

expected  to  return  for  several  months,  and  has  no  residence  or  place  of  business,  where 
a  subpoena  can  be  served.  The  People  v.  Norton,  1  Paige,  17  ;  Verplanck  v.  Mercantile 
Ins.  Co.,  2  Paige,  438;  Gibbins  v.  Mainwaring,  9  Sim.  79. 

The  defendant,  however,  has  a  right  afterwards,  to  apply  for  relief  against  the  order 
appointing  such  receiver.  The  People  v.  Norton,  1  Paige,  17. 

[b]  See  notes  to  the  case  of  Richards  v.Goold,  1  Moll.  22,  (12  Eng.  Ch.  Rep.  14—19.) 
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proper  person  to  be  receiver,  and  to  allow  him  a  salary 
for  his  care  and  pains  ;  the  person  so  to  be  appointed 
receiver  first  giving  security  to  be  approved  of  by  the 
Master,  duly  to  account  for,  and  pay  what  he  shall  receive  ; 
and  the  order  directs  the  tenants  to  attorn  and  to  pay  their 
rents  in  arrear  and  their  growing  rents  to  such  receiver, 
and  that  the  said  receiver  shall  manage  as  well  as  set  and  let 
the  said  estate  with  the  approbation  of  the  Master, (1)  and 
pass  his  accounts  and  pay  in  his  balances  from  time  to 
time  ;  and  it  should  direct  the  investment  of  such  balances. 

A  receiver  appointed  in  the  suit  instituted  by  incum- 
brancers  may,  subject  to  the  circumstances  of  the  case, 
be  ordered  to  keep  down  the  incumbrances  out  of  the 
rents,  and  to  pay  the  residue  to  the  owner  of  the  estate. (2) 
If  the  testator's  estate  is  abroad,  the  order  may  direct  a 

reference  to  appoint  a  person  at to  be  nominated  by 

the  plaintiff,  the  executor  of  the  testator,  to  collect  and  get 
in  the  outstanding  personal  estate  of  the  said  testator  at 

,  and  to  make  him  an  allowance  ;  such  person  so  to 

be  appointed,  giving  the  security  of  persons  resident  in 
England,  to  be  allowed  before  a  Master,  &c.,  to  be  answer- 
able for  what  he  shall  receive  in  respect  of  such  outstand- 
ing personal  estate,  and  to  account  for  and  pay  the  same 
as  this  court  shall  ^hereafter  direct,  and  to  remit  [  *633  ] 
what  he  shall  receive  to  the  said  plaintiff  the  executor. 
And  it  orders  that  the  person  to  be  appointed  do  remit  the 
same  accordingly,  and  that  the  money  when  received  be 
paid  by  the  plaintiff  into  the  bank  with  the  privity  of  the 
Accountant-General,  subject  to  further  order.(3)  This 
order  should  empower  the  receiver  to  institute  suits,  and 
if,  as  in  this  case,  a  firm  or  partnership  are  appointed 
receivers,  power  should  be  given  to  them,  or  one  of  them 
to  sue,  otherwise  it  would  require  them  all  to  join. 

The  party  procuring  the  order  carries  into  the  Master's 
office  a  state  of  facts,  and  proposal  for  the  appointment 
of  an  individual  therein  named  as  receiver.  The  proposal 
sets  forth  "  that,  the  party  interested,  by  virtue  of  the  will 

of ,  (or  settlement),  dated,  &c..  became  entitled  to  the 

following  property,"  and  then  proceeds  concisely  to  state 

(1)  The  words  in  italics  are  inserted  in  the  orders  pursuant  to  the  64  N.  O. 

(2)  Lewis  v.  Lord  Zouche,*  2  Sim.  388.        (3)  Cockburn  v.  Raphael,  9th  Dec.  1825. 

»Eng.  Chan.  Rep.  ii.  470. 
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the  nature  of  the  property,  and  the  number  of  acres  in  the 
whole,  its  situation,  and  the  annual  amount  of  proceeds, 
arid  to  what  incumbrances  it  is  subject,  and  concludes 
with  a  proposal  that  A.  B.  of,  &c.  may  be  appointed 
receiver  of  the  rents  and  profits  of  the  said  estates,  and 
that  R.  S.  of,  &c.  and  T.  S.  of,  &c.  may  be  his  sureties. 
The  proposal  is  accompanied  by  an  affidavit  or  other  evi- 
dence of  the  annual  income  and  of  the  fitness  of  the 
receiver.  If  the  other  party  object  to  such  receiver,  he 
may  carry  in  a  counter  proposal,  and  the  Master  being 
attended  by  each  party,  makes  his  report  approving  of 
one  of  the  persons  proposed  as  receiver. 

A  stranger  cannot  propose  a  receiver.(l)  A  peer  can- 
not be  appointed  a  receiver  in  consequence  of  his  privilege, 
even  if  he  consents  to  act  without  a  salary ,(2)  neither  can 
[  *634  ]  *the  receiver-general  of  the  county,(3)  neither 
can  the  solicitorfa]  nor  a  party  in  the  cause,(4)  but  if  the 
solicitor  or  the  party  will  act  without  salary,  and  the  other 
parties  consent,  the  Court  will  appoint  either  of  them. (5) 
A  Master  in  Chancery  cannot  be  appointed  a  receiver,(6) 
nor  a  trustee,  unless  a  special  case,  and  without  emolu- 
ment^?) A  practising  barrister  may  be  appointed  a 
receiver.(4) 

The  proposal  for  a  receiver  being  approved  by  the  Mas- 
ter, the  receiver  takes  the  Master's  report  thereof,(8)  and 
files  the  same.  The  Master  then  prepares  and  engrosses 
the  recognizance  into  which  the  receiver  and  his  sureties 
are  required  to  enter,  and  he  also  prepares  the  sureties' 
affidavit,  by  which  the  sureties  depose  that  they  are  worth 

the  sum  of /.,  which  sum  is  usually  double  the  amount 

of  the  annual  income  of  the  estate.  A  receiver  was 
appointed  with  a  salary  on  his  own  recognizances  by  con- 

(1)  Attorney  General  v.  Day,  2  Madd.  246. 

(2)  Attorney  General  v.  Gee,  2  V.  &  B.  208. 

(3)  Attorney  General  v.  Day,  2  Madd.  254. 

(4)  Garland  v.  Garland,  2  Ves.  137.  (5)  MS.  case. 

(6)  Exparte  Fletcher,  6  Ves.  427. 

(7)  Sykes  v.  Hastings,  11  Ves.  363.     Sutton  v.  Jones,  15  Ves.  584. 

(8)  The  practice  by  whom  the  reports  approving  and  appointing  a  receiver  are  taken 
is  not  uniform  in  all  the  Masters'  Offices. 

[a]  And,  as  a  general  rule,  a  receiver  appointed  in  a  cause,  should  not  employ  the 
solicitor  of  either  of  the  parties  in  the  suit  to  assist  him  in  the  discharge  of  his  duties  as 
a  receiver.  Ryckman  v.  Parkins,  5  Paige,  543  ;  Matter  of  Ainsley,  1  Edw.  576. 
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sent.(l)  In  Cockburn  v.  Raphael,  the  amount  of  security 
was  under  the  circumstances  reduced.(2) 

By  the  recognizance  the  receiver  and  the  sureties  "  do 
acknowledge  themselves*  and  each  of  them  doth  acknow- 
ledge himself  to  owe  to  the  Right  Hon.  Sir 

Knight,  Master  of  the  Rolls,  and  to ,  Esq. 

one  of  the  Masters  of  the  said  Court,  — — /.  of  good  and 
lawful  money  of  the  United  Kingdom  of  Great  Britain  and 

Ireland,  to  be  paid  to  the  said  Sir and 

,  *Esq.  or  either  of  them,  their  or  either  of  [  *635  ] 

their  executors,  administrators,  or  assigns ;  and  each  of 
them  the  above-named  (receiver  and  sureties,)  wills  and 
grants  for  himself  severally  and  respectively,  and  for  his 
respective  heirs,  executors,  and  administrators,  that  the 
aforesaid  sum  of  money  shall  and  may  be  paid,  levied,  and 
recovered  of  and  from  them,  and  of  and  from  all  and  singu- 
lar the  manors,  messuages,  lands,  tenements,  and  heredita- 
ments, goods,  and  chattels  of  them  the  said  (receiver  and 
sureties)  or  to  any  or  either  of  them  belonging,  whereso- 
ever they  shall  be  found.  And  the  condition  of  the  recog- 
nizance is  such  that  if  the  said  receiver,  his  executors,  and 
administrators,  shall  duly  and  annually,  or  oftener,  if  thereto 
required,  account  before  the  Master  for  what  the  said 
receiver  shall  receive  for  and  in  respect  of  the  rents  and 
profits  of  the  said  manor  and  hereditaments,  and  from  time 
to  time  pay  the  balances  which  are  reported  to  be  due 
from  him  into  the  bank,  with  the  privity  of  the  Account- 
ant-General  of  the  said  Court,  to  be  there  placed  to  the 
credit  of  the  said  cause,  or  in  such  other  manner  as  the 
said  Court  shall  hereafter  direct ;  then  the  recognizance 
to  be  void,  or  else  remain  in  full  force  and  virtue." 

The  recognizance  is  taken  and  acknowledged  either  in 
London  before  one  of  the  Masters  in  ordinary,  or  before  a 
Master  extraordinary  in  the  country.  When  the  recog- 
nizance is  returned,  it  is  enrolled  by  the  Master,  upon 
which  he  prepares  his  report,  appointing  the  receiver, 
which  report  is  also  taken  and  filed  by  the  receiver.  This 
report  completes  the  appointment  of  the  receiver.  All 
parties  interested  in  the  estate  appear  before  the  Master, 
and  take  copies,  and  attend  the  settlement,  both  of  the 
draft  report  approving,  and  of  the  draft  report  appointing 

(1)  Carlisle  v.  Berkley,  2  Arab.  599.  (2)  Vice  Chancellor,  5th  December,  1826. 
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the  receiver.  If  the  recognizance  is  not  enrolled  within 
[  *636  ]  six  *months  an  order  may  be  obtained  to  enrol 
the  same  nunc  pro  tune. 

The  Master's  reports  approving  and  appointing  a 
receiver,  are  filed,  but  do  not  require  confirmation.  In 
the  appointment  of  a  receiver,  the  Master's  judgment  is 
conclusive,  unless  some  substantial  objection  can  be 
shown,(l)  and  this  objection  must  be  brought  before  the 
Court  by  a  special  petition,  and  not  in  the  form  of  excep- 
tions, as  exceptions  will  not  lie  to  the  Master's  report  of 
the  appointment  of  a  receiver.(2) 

TO  COMPEL  TENANTS  TO  ATTORN.[fl] 

If  a  tenant  refuses  to  attorn,  the  party  prosecuting  the 
order  serves  him  personally  with  a  copy  of  the  order  for 
the  appointment  of  the  receiver,  and  with  a  copy  of  the 
Master's  report,  appointing  the  receiver,  and  serves  him 
with  a  notice  of  motion,  that  he  do  attorn  within  four  days 
or  stand  committed  ;  this  order  is  served  personally  on  the 
tenant,  and  upon  an  affidavit  of  the  service,  the  party 
prosecuting  the  contempt  may  obtain  an  order  as  of  course 
for  the  committal  of  the  tenant,  which  is  drawn  up  by  the 
Deputy  Warden  of  the  Fleet,  and  signed  by  the  Lord 
Chancellor,  upon  which  the  tenant  is  committed  to  the 
Fleet.(3) 

In  Reid  v.  Middleton,a  1  T.  &  R.  455,  the  order  was 
for  the  tenant  to  deliver  up  possession,  or  for  a  reference 
to  set  an  occupation  rent,  but  the  order  nisi  for  committal 
is  the  more  usual  course.  If  a  party  in  the  suit  disturbs 
[  *637  ]  the  possession  *of  a  receiver,  an  application  may 
be  at  once  for  a  committal  for  a  contempt  without  the 
four  days'  order.(4)[a]  Where  a  party  who  was  a  peer 

(1)  Garland  v.  Garland,  2  Ves.  137.    Anon.  3  Ves.  515. 

(2)  Thomas  v.  Dawkins,  3  Bro.  C.  C.  508.    Wilkins  v.  Williams,  3  Ves.  588.    See 
vol.  ii.  p.  384. 

(3)  Broad  v.  Wickham,  9th  June,  1831,  Reg.  Lib.  fo.  1643. 

(4)  Broad  v.  Wickham,  Vice  Chancellor,  Trin.  1833. 

[a]  The  powers  of  receivers,  in  this  respect,  are  analogous  to  those  of  sequestrators  : 
as  to  which  see  ante,  432 — 437,  and  notes.  See,  also,  Noe  v.  Gibson,  7  Paige,  513. 

[a]  Where  property  is  rightfully  in  the  hands  of  a  receiver,  it  is  in  the  custody  of  the 
Court,  and  cannot  be  distrained  upon,  for  rent,  without  permission  of  the  Court  by  whom 
the  receiver  was  appointed ;  and  any  person  who  takes  the  property  out  of  the  posses- 
sion  of  the  receiver,  without  such  permission,  after  he  has  notice  of  the  character  in 

»Eng.  Chan.  Reps,  xi,  248. 
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distrained  after  the  appointment  of  a  receiver,  a  sequestra- 
tion was  granted  against  him.(l) 

CONSIGNEE. 

A  consignee  is  appointed,  enters  into  recognizances, 
and  passes  his  accounts,  in  the  same  manner  as  a  receiver, 
and  the  Court  will  not  interfere  with  the  appointment 
of  a  consignee,  unless  on  special  grounds  and  a  strong 
case.(2)  If  a  consignee  becomes  insolvent,  the  consignor 
has  a  right  to  stop  the  goods  at  any  time  before  they 
come  to  the  consignee's  hands. (3) 

DUTIES  OF  A  RECEIVER. 

By  the  Order  of  23d  April,  1796,  it  is  ordered,  "  That 
the  several  Masters  of  this  Court  shall  hereafter  fix  the 
days  upon  which  all  receivers  in  their  respective  offices 
shall  annually  procure  their  accounts  to  be  delivered  unto 
the  Masters,  and  also  the  days  upon  which  such  receivers 
shall  pay  the  balances  appearing  due  on  the  accounts  so 
delivered  in,  or  such  part  thereof  as  the  Master  shall 
certify  proper  to  be  paid  by  them.  And  it  is  hereby 
further  ordered,  that  with  respect  to  such  receivers  as 
shall  neglect  to  deliver  in  their  accounts,  and  pay  the 
balances  thereof,  at  the  *times  so  to  be  fixed  [-  *638  ] 
for  that  purpose,  as  aforesaid,  the  several  Masters  to 
whom  such  receivers  are  accountable,  shall,  from  time  to 
time,  when  their  subsequent  accounts  are  produced  to  be 
examined  and  passed,  not  only  disallow  the  salaries 
therein  claimed  by  such  receivers,  but  also  charge  them 
with  interest,  after  the  rate  of  5/.  per  cent,  per  annum, 
upon  the  balances  so  neglected  to  be  paid  by  them,  during 
the  time  the  same  shall  appear  to  have  remained  in  the 
hands  of  such  receivers.  And  it  is  hereby  further  ordered, 

(1)  Langford  v.  LaYigford,  MS.  1836.        (2)  Bowersbank  v.  Colasseau,  3  Ves.  164. 
(3)  D'Aquila  v.  Lambert,  2  Eden,  75. 

which  such  possession  is  holden,  is  guilty  of  a  contempt.  If  the  landlord  has  a  claim 
upon  the  property,  in  the  hands  of  a  receiver,  for  the  recovery  of  rent  for  which  such 
property  is  holden,  the  proper  course  for  him  is  to  apply  to  the  Court,  for  an  order 
that  the  receiver  pay  the  rent,  or  that  the  landlord  be  at  liberty  to  proceed  by  distress, 
or  otherwise,  as  he  may  be  advised  :  and  if  the  landlord's  claim  be  contested,  the  Court 
will  give  him  leave  to  go  before  a  Master,  and  be  examined  pro  interesse  suo>  Noe  Y. 
Gibson,  7  Paige,  513,  See  also,  ante,  450,  note  [&]. 
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that  every  receiver  acting  under  the  authority  of  this 
court,  shall  in  each  year  procure  his  annual  accounts  of 
receipts  and  payments  respecting  the  estate  entrusted  to 
his  care,  to  be  examined  and  settled  by  the  Master,  whose 
duty  it  may  be  to  inspect  the  same,  within  the  space  of 
six  months  next  ensuing  the  time  appointed  by  such  Mas- 
ter for  the  delivery  of  such  account  into  his  office,  as  is 
hereinbefore  directed.  And  in  case  any  receiver  shall  at 
any  time  hereafter  neglect  so  to  do,  a  certificate  of  every 
such  default  is  hereby  required  from  the  Master  in  whose 
office  such  neglect  or  default  shall  happen. "(1) 

The  Master,  in  acting  upon  the  Order  of  the  Court  of 
23d  April,  1796,  is  at  liberty,  upon  the  appointment  of  a 
receiver,  or  at  any  time  subsequent  thereto,  in  the  place 
of  annual  periods  for  the  delivery  of  the  receiver's 
accounts  and  payments  of  his  balances,  to  fix  either  longer 
or  shorter  periods  at  his  discretion  ;  and  when  such  other 
periods  are  fixed  by  the  Master,  the  regulations  and 
principles  of  the  said  order  are,  in  all  other  respects,  to  be 
applied  to  the  said  receiver.(2) 

A  receiver  cannot  bring  an  ejectment  without  an 
[  *639  ]  order,(3)  *and  when  allowed  to  bring  an  action 
in  the  name  of  another,  that  party  must  be  indemni- 
fied. (4)[rt]  A  receiver  is  at  liberty  to  distrain,  upon  his 
own  discretion,  for  rent  in  arrear  within  the  year  ;  but  if 
in  arrear  for  more  than  a  year,  an  order  is  necessary.(5)[6] 
A  receiver  must  distrain  in  the  name  of  the  party  having 
the  legal  estate,  who  must  be  indemnified.  A  receiver 
having  without  the  sanction  of  the  Court  defended  actions 

(1)  Beam.  Ord.  461,  462.  (2)  63  N.  O. 

(3)  Wynne  v.  Lord  Newborough,  15  Ves.  283. 

(4)  Taylor  v.  Allen,  2  Atk.  213.  (5)  Brandon  v.  Brandon,  5  Madd.  473. 

[a]  A  receiver,  who  is  about  to  bring  an  ejectment  for  non-payment  of  rent,  against 
a  tenant,  is  not  required  to  obtain  the  discharge  of  a  general  order  lor  liberty  to  dis- 
train, as  against  the  tenant  he  seeks  to  eject,  as  it  may  become  prudent  to  distrain,  if 
more  than  a  year's  rent  is  due.    Sturgeon  v.  Douglass,  1  Hogan,  400. 

[b]  A  receiver  will  be  allowed  to  distrain  land  under  ejectment,  for  non-payment  of 
rent,  provided  he  leaves  a  sufficient  arrear  to  sustain  the  ejectment.     Matter  of  Corn- 
walls,  1  Hogan,  146.     But  he  will  not  be  allowed  to  distrain  a  tenant,  for  rent  which  he 
has  endeavoured  to  enforce  by  attachment,  unless  the  order  for  attachment  be  first  set 
aside.   Nugent  v.  Nugent,  1  Hogan,  169.     Nor  will  he  be  allowed  to  proceed  by  distress 
and  attachment  at  the  same  time  for  the  same  rent.     Eyre  v.  Eyre,  1  Hogan,  252. 

An  order  to  distrain  particular  tenants,  will  be  granted  to  the  receiver,  upon  his 
swearing  to  their  poverty,  and  that  the  fund  would  lose  the  costs  of  proceeding  by 
attachment.  Spunner  v.  Spunner,  1  Moll.  27,  note,  (12  Eng.  Ch.  Rep.  17.)  After  this 
order,  if  the  receiver  proceeds  on  it  against  a  tenant,  he  cannot  afterwards  desert  the 
distress  taken,  and  resort  to  an  attachment.  Nugent  v.  Biackburne,  Ibid. 
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arising  out  of  a  distress  for  rent  made  by  him  on  a  tenant 
of  the  estate,  the  Court  refused  to  allow  him  his  costs  of 
the  actions.(l) 

A  receiver  is  at  liberty  with  the  approbation  of  the 
Master,  to  let  the  estate  to  the  several  tenants  upon  parol 
from  year  to  year,  without  obtaining  an  order  from  the 
Court  either  to  sanction  or  confirm  such  letting.[c]  The 
Master  is  usually  satisfied  if  a  short  statement  of  the 
tenant's  offer,  and  of  the  nature  of  the  premises  proposed 
to  be  let,  is  laid  before  him,  upon  which  he  decides  as  to 
the  propriety  of  the  proposal,  but  does  not  make  any 
report. 

In  the  general  management  and  letting  of  the  estate  it 
is  not  now  necessary,  as  formerly,  that  a  petition  should 
be  presented  to  the  Court  in  the  first  instance  for  a  refer- 
ence to  the  Master,  but  the  Master  without  special  order 
receives  any  proposal  for  the  management  and  letting  of 
the  estate  from  the  parties  interested,  and  makes  his  report 
thereon  ;  which  report  is  submitted  to  the  Court  for  con- 
firmation in  the  same  manner  as  was  formerly  done  with 
respect  to  reports  on  such  matters  made  upon  special 
reference  ;  but  until  such  report  be  confirmed,  it  does  not 
give  any  authority  to  the  receiver.(2)  Where  a  receiver 
in  this  country  was  appointed  of  an  estate  in  the  East 
Indies,  and  acted  by  an  *agent  there,  an  inquiry  [  *640  ] 
was  directed  to  the  Master  as  to  what  should  be  the  term 
beyond  which  it  should  not  be  permitted  to  let,  to  prevent 
the  necessity  of  applying  to  the  Court  for  liberty  to  let. (3) 

Customary  repairs,  and  not  to  a  considerable  amount, 
may  be  allowed  by  the  receiver  to  the  tenants,  and  will  be 
passed  and  sanctioned  in  his  account.  If,  from  their 
amount  or  the  circumstances  under  which  they  are  claimed, 
he  feels  any  difficulty  in  allowing  them,  he  should  submit 
a  short  statement  for  the  sanction  of  the  Master.  If  the 

(1)  Swaby  v.  Dickon,*  5  Sim.  6Q9.  (2)  64  N.  O. 

(3)  v.  Lindsey,  15  Ves.  91. 

[c]  When  a  receiver  is  appointed,  he  should  apply  for  a  letting  of  the  part  of  the  estate 
in  the  defendant's  possession,  and  then  injunction  to  put  the  Court's  tenant  into  posses- 
sion. Roberts  v.  Armstrong,  1  Moll.  27,  note,  (12  JEng.  Ch.  Rep.  17.)  The  receiver 
sho-ild  also  apply  for  lettings,  before  the  interest  of  the  tenants  in  possession  expires.  If 
he  neglects  it,  and  the  possession  becomes  vacant,  the  Court  charges  him  with  the  loss 
of  rent  occasioned  by  such  vacancy.  Wilkins  v.  Lynch,  Ibid. 

»Eng.  Chan.  Reps,  vii,  562. 
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repairs  are  to  a  considerable  amount,  the  receiver  will  not 
be  justified  in  doing  them  without  the  Master's  report.(l) 
In  the  case  last  cited  an  inquiry  having  been  directed 
after  the  money  was  expended,  and  the  report  stating 
that  the  expenditure  was  for  the  lasting  benefit  of  the 
estate,  and  by  the  direction  of  the  trustees,  the  order  for 
the  allowance  was  made.  Formerly  a  receiver  was  not 
entitled  to  any  allowance  for  sums  of  money  laid  out  by 
him  on  the  estate  without  a  previous  order,  but  according 
to  the  present  practice  a  reference  is  directed  to  the 
Master  to  inquire  whether  the  transaction  has  been  for 
the  benefit  of  the  parties  interested.(2)  No  prudent 
receiver  will,  however,  venture  to  order  repairs  to  any 
considerable  amount,  without  the  sanction  of  the  Master. 

The  possession  of  a  receiver  is  not  to  be  disturbed 
without  leave  of  the  Court,  which  will  either  permit  the 
party  to  bring  an  ejectment,  or  allow  him  to  be  examined 
pro  inter esse  swo.(3)[a] 

All  orders  required  for  the  management  of  the  estate 
should  be  obtained  upon  petition,  to  be  presented  by  the 
parties  and  not  by  the  receiver. 

[  *641  ]         ^PASSING  A  RECEIVER'S  ACCOUNT. 

At  the  time  fixed  by  the  Master  in  his  report  appoint- 
ing the  receiver  the  receiver  must  cause  his  account  to  be 
passed.  The  account  may  be  conveniently  prepared  in 
the  following  form : — 

(1)  Attorney  General  v.  Vigor,  11  Ves.  563.    Blunt  v.  Clitherow,  6  Ves.  799, 

(2)  Tempest  v,  Ord,  2  Mer.  55. 

(3)  Brooks  v.  Greathed,  1  J,  &,  W.  178.    Angel  v.  Smith,  9  Ves.  335. 

[a]  See  ante,  637,  note  [a]. 
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Between  A.  B.  Plaintiff. 

C.  D.  Defendant. 

The  third  account  of the  receiver  of 'the  rents  and  profits  of  the 

-from  the  25th  day  of  March,   1832,  to  the  25th  day  of 

March,  1833. 


COL1 

SECTION. 

Tenants' 
Names. 

Description  of 
Premises. 

Arrears 
due   Lady- 
day,  1832. 

One  Year's 
rent,  due 
Lady-day, 
1833. 

Rent 
received. 

Arrears 
lue    Lady- 
day,  1833. 

Observations. 

• 

After  the  receipts  should  follow  the  disbursements  of 
the  receiver,  including  his  poundage  and  the  costs  of  pass- 
ing his  account,  made  out  with  a  column  on  the  left  hand 
for  dates,  and  on  the  right  for  figures,  and  at  the  end  of 
the  ^account  in  a  general  summary,  showing  the  [  *642  ] 
state  of  the  account  as  follows  : — 

STATEMENT  OF  THE  FOREGOING  ACCOUNT. 

Total  amount  received  by  the  receiver,     £ 
Total  amount  paid  by  him,  .         .     £ 


Total  balance  to  be  paid  in  by  receiver,     £ 

i 

A  fair  copy  of  the  account  is  left  in  the  Master's  office, 
and  warrants  on  leaving,  and  to  proceed,  are  served  on 
the  clerks  in  court  of  such  of  the  parties  in  the  suit  as  are 
interested  in  the  income  of  the  estate.  On  the  return  of 
the  warrant  to  proceed,  the  receiver's  solicitor  attends 
with  the  vouchers,  and  the  account  is  gone  through  in  the 
Master's  office  ;  after  which  the  costs  of  the  receiver,  and 
sometimes  of  the  other  parties  interested  in  passing  his 
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account  are  taxed.  On  passing  the  receiver's  first  account, 
his  costs  thereof  and  of  his  appointment  are  taxed,  and  in 
some  of  the  Masters'  offices,  the  costs  of  the  parties,  but 
the  more  correct  way  appears  not  to  tax  the  parties'  costs, 
until  it  is  decided  whether  they  will  be  entitled  to  their 
costs  of  the  suit,  such  costs  being  liable  to  abide  the  event 
of  the  suit.  The  amount  of  the  receipts  and  of  the  dis- 
bursements, (in  which  latter,  are  included  the  amount  of 
the  costs  as  taxed,  and  the  receiver's  per  centage  on  the 
amount  of  rents  received,  usually  5  per  cent.)  are  cast  up, 
and  the  latter  being  deducted  from  the  former,  a  balance 
is  struck.  The  account  is  then  entered,  by  the  Master's 
clerk,  in  a  book  called  the  receiver's  book,  and  which  is 
always  kept  in  the  Master's  office,  and  also  in  a  duplicate 
book  which  is  the  property  of  the  receiver.  At  the  foot 
of  the  account  entered  in  the  book  kept  by  the  Master  is 
[  *643  ]  appended  an  ^affidavit,  which  is  prepared  by  the 
Master's  clerk,  verifying  the  account.  This  affidavit  is 
sworn  to,  by  the  receiver,  if  in  London,  before  one  of  the 
Master's  in  ordinary ;  if  beyond  ten  miles,  before  a  Mas- 
ter extraordinary.  The  book,  containing  the  account 
verified  by  affidavit,  is  returned  to  the  Master's  office,  upon 
which  the  Master  prepares  his  draft  report.  In  this  report 
he  states  the  amount  due  from  the  receiver,  and  fixes  the 
time  at  which  he  is  to  pay  in  the  balance.  The  receiver's 
solicitor  serves  the  clerks  in  court  of  all  parties  interested 
with  warrants  on  preparing  and  to  settle  and  sign  this 
report.  When  transcribed,  it  is  taken  by  the  receiver's 
solicitor,  and  is  filed.  A  Master's  report  of  a  receiver's 
account  does  not  require  confirmation,  and  cannot  be 
excepted  to,  but  the  Court  will  enter  into  the  consi- 
deration of  objections  to  the  general  principle  on  which 
the  Master  has  proceeded  in  taking  a  receiver's  account, 
but  not  on  objections  on  particular  items  of  it.(l)[a] 

The  receiver's  solicitor  attends  at  the  Accountant- 
General's  office,  under  the  proper  division,  with  the  office 
copy  of  the  Master's  report,  and  the  order  directing  the 
receiver's  balance  to  be  paid  in  from  time  to  time,  (which 

(1)  Shewell  v.  Jones,*  S.  &  S.  170. 

[a]  A  receiver's  accounts,  which  had  been  passed,  were  ordered  to  be  reviewed,  on 
application  of  the  person,  late  a  minor,  who  had  attained  his  age,  Wildridge  v,  M'Kane, 
2  Moll.  545,  (12  Eng.  Ch.  Rep.  615.) 

»Eng.  Chan.  Reps.  i.  400, 
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direction  is  inserted  in  the  order  of  reference  to  appoint 
a  receiver) ;  upon  this  he  bespeaks  a  direction  to  pay  in 
his  balance.  This  direction  when  obtained  (which  is 
usually  in  two  days)  is  taken  to  the  Bank  of  England, 
together  with  the  balance,  which  is  to  be  paid  in.  In 
paying  in  the  balance,  the  party  first  takes  his  bank  notes 
to  the  cashier  up  stairs,  who  tears  off  the  signature  to  the 
notes,  and  he  pays  in  his  cash  in,  the  teller's  office,  for 
which  he  receives  a  written  acknowledgment.  He  takes 
this  acknowledgment,  and  the  mutilated  bank  notes,  and 
the  direction  from  the  Accountant-General,  to  the  Chan- 
cery Office  in  the  Bank,  *where  he  procures  a  [  *644  ] 
receipt,  which  he  takes  to  the  cashier  to  be  signed.  This 
receipt  is  then  filed,  which  is  done  by  being  left  at  the 
Accountant-General's  office. [a] 

When  the  money  is  paid  in,  the  plaintiff's  solicitor 
applies  to  invest  the  same,  which  he  does  by  leaving  the 
order  directing  the  same,  and  drawing  a  request  to  the 
Accountant  General  for  the  purpose. 

If  a  receiver  dies  it  is  necessary  to  obtain  an  order  for 
his  executors  to  pass  his  accounts. 

In  Shaw  v.  Rhodes,  2  Russ.  539,a  it  was  decided,  that 
although  a  receiver  passes  his  accounts  and  pays  his 
balances  regularly,  that  he  is  not  entitled  to  make  interest 
for  his  own  benefit,  of  moneys  (of  sufficient  value  to  make 
it  worth  while  to  move  to  pay  in  the  same)  which  come 
to  his  hands  in  his  character  of  receiver,  during  the  inter- 
val of  time  between  passing  his  accounts.  It  is  appre- 
hended that  this  does  not  apply  to  the  receipt  of  the  custo- 
mary rents,  but  rather  to  some  payment  out  of  course. 

If  a  receiver  makes  a  remittance  to  his  own  credit,  and 
use,  and  not  to  a  separate  account  for  the  trust,  and  the 
banker  fails,  he  shall  be  charged  with  the  loss.(l)  In  the 
case  last  cited,  the  receiver  had  not  passed  his  accounts ; 
and  from  what  transpired  in  court,  it  does  not  appear 
whether  a  receiver  transmitting  his  balance  as  reported, 
specifically  to  be  paid  into  court,  but  not  carrying  the 

(1)  Wren  v.  Kirton,  11  Ves.  377. 

[a]  On  a  final  and  full  account,  a  receiver,  or  his  representatives,  may  be  discharged, 
and  his  bond  cancelled.     Williamson  v.  Wilson,  1  Bland,  439. 

«Eng.  Chan.  Reps.  iii.  232, 
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same  to  a  separate  account,  would  be  liable  if  the  banker 
failed. 

In  Salway  v.  Salway,a  4  Russ.  60,  it  was  laid  down  that 
a  receiver  appointed  by  the  Court  is  not  answerable  for 
a  loss  of  moneys  by  the  failure  of  a  banker,  if  they  are 
not  mixed  with  his  own  moneys,  and  are  bona  fide  depo- 
sited for  security  only,  under  circumstances  in  which  they 
[  *645  ]  could  not  have  *been  properly  paid  into  court. 
But  on  appeal  the  Court  decided  that  a  receiver  is  answer- 
able for  the  loss  of  moneys  consequent  on  the  failure  of  a 
banker  with  whom  they  have  been  deposited  for  security, 
if  the  deposit  be  made  in  such  a  way  that  the  receiver 
parts  with  the  absolute  control  over  the  fund.(l) 

PROCEEDINGS  TO    COMPEL    A    RECEIVER    TO    BRING  IN  AND  PASS 
HIS  ACCOUNTS  AND  PAY  IN  HIS  BALANCE. 

If  the  receiver  brings  in  his  accounts  but  fails  to  pro- 
ceed upon  them,  the  party  prosecuting  the  order  takes  out 
and  serves  on  the  receiver's  solicitor  a  warrant  to  proceed 
on  the  account,  and  if  the  receiver  does  not  attend,  the 
Master  allows  the  sums  wherewith  he  has  charged  himself, 
and  disallows  his  payments  for  want  of  being  vouched. 

If  the  receiver  neglects  to  bring  in  his  account  and*  pay 
in  his  balance,  he  is  not  only  to  be  disallowed  his  per 
centage  and  charged  with  interest  at  five  per  cent,  upon 
his  balance,  under  Order  of  23d  April,  1796,(2)  but  the 
party  desirous  of  having  such  account  brought  in  may 
take  out  first  a  general  warrant,  and  then  a  peremptory 
warrant  for  him  to  bring  in  his  account,  and  upon  default, 
the  Master  certifies,  and  upon  the  certificate  being  filed 
the  party  is  entitled  as  of  course  to  an  order  that  he  do 
bring  in  his  account  within  four  days  or  stand  committed. 
Upon  an  affidavit  of  personal  service  of  the  order,  and  the 
Master's  certificate  that  no  account  has  been  brought  in, 
the  order  is  made  absolute  upon  a  motion  of  course,  and 
the  receiver  is  turned  over  to  the  Fleet. 
[  646  ]  *If  the  receiver,  on  his  account  being  passed, 
and  a  balance  reported  to  be  due  from  him,  neglects  to 
pay  the  same  into  court  within  the  time  appointed  by  the 

(1)  Salway  v.  Salway,  2  R.  &  M.  215. 

(2)  Potts  v.  Leighton,  15  Yes.  273.     White  v.  Lady  Lincoln,  8  Ves.  371. 

aEng.  Chan.  Reps.  iii.  568. 
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Master's  report,  the  plaintiff  serves  a  notice  of  motion  on 
the  receiver's  solicitor,  that  he  may  do  so  within  a  given 
time ;  a  copy  of  this  order  is  served  personally  on  the 
receiver.  If  the  balance  is  not  paid,  a  second  notice  of 
motion  is  personally  served  on  the  receiver,  that  he  may 
pay  in  the  balance  within  four  days  or  stand  committed, 
which  order  is  granted  on  an  affidavit  of  the  service  of 
this  notice  of  motion,  and  of  the  first  order.  Upon  an 
affidavit  of  the  personal  service  of  the  four-days  order, 
and  upon  the  production  of  the  Accountant  General's 
certificate  that  the  money  has  not  been  paid  in,  the  plain- 
tiff is  entitled  to  an  order  as  of  course  for  the  receiver's 
committal. [a]  In  Davies  v.  Cracraft,  14  Ves.  143,  it  is 
stated,  "  that  there  must  be  a  previous  order  in  the  alter- 
native, that  he  shall  pay  by  a  certain  day  or  stand  com- 
mitted, and  then  the  order  to  commit  him  ;"  but  the  prac- 
tice requires  first  a  day  fixed,  then  the  order  nisi  for 
committal,  and  lastly,  the  order  of  course  for  the  com- 
mittal. 

In  Harrison  v.  Boydell,a  6  Sim.  211,  the  Court  ordered 
a  receiver  who  had  been  discharged  to  pay  in  his  balances 
and  the  amount  allowed  for  his  salary,  with  interest  at 
five  per  cent,  and  the  costs  of  the  application. 

Where  the  receiver  neglects  to  bring  his  accounts  into 
the  Master's  office,  or  having  brought  them  in,  fails  to 
pay  the  balance  reported  due  from  him  within  the  time 
limited  if  he  has  been  proceeded  against  to  a  contempt, 
the  party  prosecuting  the  contempt  may  put  the  recogni- 
zance in  suit  against  the  sureties.  But  such  party  is  not 
at  liberty  to  sue  the  sureties  until  he  has  proceeded  to  get 
the  receiver  into  contempt,  unless  the  receiver  has  become 
a  bankrupt,  *or  has  taken  the  benefit  of  the  insol-  [  *647  ] 
vent  act,  or  unless  he  is  prepared  to  show  that  such  pro- 
ceeding would  be  useless. 

In  order  to  proceed  against  the  sureties,  a  petition  or  a 
notice  of  motion  is  served  personally  on  them,  or  to  put 
the  recognizance  in  suit  against  them,  for  the  amount 
reported  due  from  the  receiver  and  for  costs.  The  order 
gives  the  petitioner  liberty  to  use  the  names  of  the  Master 


[a]  A  receiver,  who  accounts  under  an  order  for  an  attachment  against  him,  must 
pay  the  costs  of  passing-  his  account;  and  will  be  allowed  an  abated  rate  of  poundage, 
at  the  discretion  of  the  Master.  Trapaud  v.  Connick,  1  Hogan,  245. 

»Eng.  Chan.  Reps.  ix.  242. 
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of  the  Rolls,  and  of  the  Master,  for  the  purpose  of  putting 
the  recognizance  in  suit  against  the  sureties.  The  pro- 
ceedings against  the  sureties  are  commenced  and  prose- 
cuted in  the  Petty-bag.  The  Court  will  not  allow  recog- 
nizances entered  into  in  pursuance  of  an  order  of  this 
Court,  to  be  sued  otherwise  than  by  a  scire  facias  in  this 
Court.(l) 

The  recognizance  of  a  surety  for  a  receiver  being 
estreated,  and  an  action  brought  against  such  surety,  an 
application  was  made  by  him  for  a  reference  to  see  what 
was  due,  and  an  order  for  payment  by  instalments,  and 
for  an  injunction  to  stay  proceedings  at  law ;  an  order  by 
consent  was  made  accordingly,  the  surety  paying  the 
costs  of  the  application,  and  the  proceedings  consequent 
on  the  order.(2)  Where  a  receiver  became  a  bankrupt, 
and  for  some  time  no  steps  were  taken  to  have  his  accounts 
duly  passed,  the  sureties  were  not  ordered  to  pay  interest 
on  the  balances. (3)  The  surety  of  a  receiver  having 
advanced  money  to  the  receiver  for  the  purposes  of  the 
estate,  filed  a  bill  for  the  same,  and  the  receiver  having 
procured  himself  to  be  discharged  from  acting  as  receiver, 
the  surety  moved  to  restrain  him  from  receiving  his 
balance  out  of  Court,  and  to  declare  he  had  a  lien  upon  it 
which  was  ordered. (4) 

If  one  of  the  sureties  named  in  the  recognizance  dies,  a 
[  *648  ]  ^petition  should  be  presented  for  the  appoint- 
ment of  a  new  surety.  The  order  is  drawn  up,  a  proposal 
is  carried  into  the  Master's  office,  which  if  approved  of,  is 
allowed ;  the  Master's  clerk  then  prepares  a  recognizance 
and  the  affidavit  of  the  surety  ;  the  recognizance  is  enrol- 
led, and  a  report  approving  of  the  recognizance  is  made 
and  filed,  and  another  report  approving  of  the  party  pro- 
posed as  surety. 

In  Bidden  v.  Lidiard,  (MS.  case,)  a  receiver  was 
appointed  ;  his  first  account  was  brought  in,  passed,  and 
reported ;  his  second  and  third  accounts  were  brought  in, 
but  not  disposed  of;  his  fourth  account  was  not  brought 
in.  By  order  dated  25th  May,  1832,  the  receiver  was 
directed  within  a  month  to  pass  his  second  and  third 

(1)  Grant  v.  Stone,  1  Vern.  312.  (2)  Walker  v.  Wild,  1  Madd.  528. 

(3)  Dawson  v.  Raynes,1  2  Russ.  466. 

(4)  Glossop  v.  Harrison,  3  V.  &  B.  134.    Coop.  61. 

»Eng.  Chan.  Reps.  iii.  201. 
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accounts  and  to  bring  in,  and  pass  his  subsequent  accounts 
before  the  Master  to  whom  the  cause  was  referred,  and 
within  a  fortnight  after  passing  such  account,  was  ordered 
to  pay  the  balances  into  the  Bank.  The  Master  was 
directed  to  charge  the  receiver  with  interest  on  such 
balances  from  time  to  time,  and  to  disallow  him  his  salary 
or  per  centage.  The  Master  certified  that  no  one  had 
attended  for  the  receiver  or  for  his  sureties,  though  duly 
summoned,  and  that  he  had  taken  an  account,  and  that  he 
found  — /.  to  be  the  balance  due  from  the  receiver,  which 
he  directed  on  a  given  day  to  be  paid  into  the  bank.  By 
order  dated  3rd  November,  1832,  liberty  was  given  to  put 
the  recognizances  entered  into  by  the  receiver  and  his 
sureties  in  suit.  A  writ  of  scire  facias  was  directed  to 

sheriff  of ,  summoning  the  surety  to  appear  in  this 

Court  on  the  —  day  of ,  to  show  cause  why  execution 

should  not  be  levied  against  him  for  the  sum  of  — /.,  and 
the  money  delivered  to  the  Master  of  the  Rolls,  and  the 
two  Masters  named  in  the  recognizance;  the  surety 
appeared,  but  having  no  defence,  he  presented  a  petition 


to  this  Court  to  stay  proceedings,  offering  to  pay  — /.  An 
Border  dated  25th  March,  1835,  was  made  for  [  *649  ] 
the  surety  within  three  weeks  to  pay  — /.  into  the  bank, 
and  thereupon  all  further  proceedings  upon  the  recogni- 
zance against  such  surety  upon  the  writ  of  scire  facias  or 
otherwise,  were  to  be  stayed,  and  the  surety  was  to  be 
at  liberty  in  the  names  of  the  proper  parties,  on  indemni- 
fying them  against  the  costs  to  be  incurred  therein,  to  sue 
out  and  prosecute  such  writs  and  proceedings  against  the 
receiver  and  the  other  surety,  or  either  of  them  respect- 
ively upon  the  said  recognizance,  as  the  said  surety  might 
be  advised,  for  the  purpose  of  compelling  the  receiver  to 
satisfy  the  said  recognizance,  and  of  compelling  the  other 
surety  to  contribute  a  proportionate  share  of  the  said  sum 
of — /.,  towards  the  satisfaction  thereof.  The  petitioner 
was  ordered  to  pay  the  costs  of  the  application. 

In  passing  a  receiver's  account  it  frequently  is  neces- 
sary to  apportion  rents,  &c.,  between  the  representatives 
of  a  tenant  for  life  and  those  in  remainder,  and  it  therefore 
becomes  important  to  ascertain  the  law  upon  the  subject. 
On  the  determination  of  a  lease  by  the  death  of  the  lessor 
tenant  for  life  in  the  interval  between  two  days  of  pay- 
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ment,  no  rent  was  paid  by  the  lessee  for  the  occupation 
of  the  estate  for  the  fractional  portion  of  the  year.  To 
prevent  this  loss,  the  stat.  11  Geo.  2,  c.  19,  s.  15,  provides, 
that  where  any  tenant  for  life  shall  happen  to  die  before 
or  on  the  day  on  which  any  rent  was  reserved  or  made 
payable  upon  any  demise,  &c.,  which  determined  on  the 
death  of  such  tenant  for  life,  his  executors  may  recover 
from  the  under-tenant ;  if  such  tenant  for  life  die  on  the 
day  on  which  the  same  was  made  payable,  the  whole ;  or 
if  before  such  day,  then  a  proportion  of  such  rent  accord- 
ing to  the  time  such  tenant  for  life  lived,  of  the  last  year 
or  quarter  of  a  year,  or  other  time  in  which  the  rent  was 
growing  due,  making  all  just  allowances.(l) 
[  *650  ]  *If  a  lessor  tenant  in  fee  dies  on  the  day 
between  sunset  and  midnight,  his  heir,  and  not  his  execu- 
tor is  entitled  to  the  rent ;  but  payment  on  the  morning  of 
the  rent  day,  the  lessor  in  fee  dying  before  noon,  is  valid 
against  the  heir,(2)  not  against  the  king.  A  tenant  for 
life  having  granted  leases  in  conformity  to  his  power,  and 
dying  at  nine  o'clock  at  night  on  the  rent  day,  the 
remainder-man  was  declared  entitled  to  the  rent.(3)  So, 
if  a  lessor  dies  on  Michaelmas  day,  and  before  sunset,  the 
heir  or  jointress,  and  not  the  executor  shall  have  the  rent. 
It  appears  that  the  payment  by  the  tenant  in  such  a  case 
is  good,  but  that  the  executor  must  account  either  to  the 
heir  or  jointress.(4)  Where  leases  were  granted  pursuant 
to  a  power,  and  the  tenant  for  life  died  on  Michaelmas 
day  about  two  o'clock,  the  next  tenant  for  life  in  remainder 
was  declared  entitled  to  such  rents.  If  leases  are  not 
made  pursuant  to  a  power,  or  if  leases  made  pursuant 
thereto  have  expired,  the  personal  representative  of  the 
deceased  tenant  for  life  is  entitled  to  the  rent.(5) 

If  the  tenant  for  life  or  in  tail  died  between  two  days 
of  payment,  the  rents  of  the  estate  leased  by  parol  or  at 
will,  or  determinable  upon  the  decease  of  the  tenant  in 
tail  or  for  life,  or  leased  in  any  way  not  pursuant  to  a 
power,  are  apportioned  between  the  representative  of  the 
tenant  for  life  or  tenant  in  tail,  and  the  next  in  remainder 
according  to  the  time  of  the  death  of  the  tenant  for 

(1)  Ex  parte  Smylhe,  1  Swanst.  340,  (n.)  (2)  Clun's  case,  1  Swanst.  343,  (n.) 

(3)  Norris  v.  Harrison,  2  Madd.  268. 

(4)  Lord  Rockin^rham  v.  Dr.  Penrice,  1  P.  W.  176. 

(5)  Earl  of  Stafford  v.  Lady  Wentworth,  1  Swanst.  345,  (n.) 
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life.(l)  Land  tax  and  quit  rents  are  not  apportionable 
between  representatives  of  the  tenant  for  life  and  the 
tenant  in  remainder,  nor  are  ^annuities  nor  [  *651  ] 
dividends  on  money  in  the  funds,  nor  periodical  payments 
coming  due  at  fixed  intervals;  but  payments  accruing 
de  die  in  diem  are.  Interest,  whether  the  principal  is 
secured  by  mortgage  or  by  bond,  notwithstanding  it  is 
expressly  made  payable  half  yearly,  may  be  apportioned ; 
for  though  reserved  at  fixed  periods,  it  becomes  due  de 
die  in  diem  for  forbearance  of  the  principal,  which  the 
creditor  is  entitled  to  recall  at  pleasure ;  annuities  for  the 
maintenance  of  infants  and  to  married  women  living 
apart  from  their  husbands  are  exceptions  to  the  general 
rule.(2) 

In  passing  a  receiver's  account,  the  tenant  for  life 
having  died  in  the  middle  of  the  year,  the  quit  rents,  land 
tax,  and  other  charges,  are  payable  by  the  tenants  in 
tail  or  next  in  remainder,  and  are  not  apportioned.(S) 
Interest  upon  a  bond,  although  reserved  by  half  yearly 
payments,  is  apportioned  according  to  the  general  rule 
as  accruing  de  die  in  diem,  not  as  dividends,  and  rent  not 
provided  for  by  the  statute.(4)  No  account  of  dilapida- 
tions can  be  decreed  against  the  representatives  of  tenants 
for  life  without  impeachment  of  waste  at  the  suit  of  the 
remainder-men,  but  it  is  otherwise  with  respect  to  incum- 
bents.(5)  The  tenant  for  life  having  repaired  the  mansion- 
house,  an  inquiry  was  directed  to  the  Master  whether  it 
was  for  the  benefit  of  all  parties,  and  if  found  so,  the 
expense  was  directed  to  be  a  charge  on  the  real  estate. (6) 

*TO  VACATE  A  RECOGNIZANCE.  [    *652    ] 

To  vacate  a  recognizance,  a  petition  is  presented  and 
served,  and  the  order  is  drawn  up,  "  that  the  said  recog- 
nizance, dated  the day  of entered  into  by 

(receiver)  and  his  sureties  be  vacated,  and  that  the  proper 

(1)  Clarkson  v.  Earl  of  Scarborough,  1  Svvanst,  354,  (n.)     Paget  v.  Gee,  1  Amb.  198. 
Vernon  v.  Vernon,  2  BTHJ.  C.  C.  659.     Symons  v.  Symons,  6  Madd.  207. 

(2)  Clarkson  v.  Eati  of  Scarborough,   1   Svvanst.  354,  (n.)      Wilson  v.  Harman,  1 
Amb.  279.  (3)  Sutton  v.  Chaplin,  10  Ves.  66, 

(4)  Banner  v.  Lowe,  13  Ves.  135. 

(5)  Marquis  of  Lansdowne  v.  Marchioness  Dowager  Lansdowne,  1  J.  &  W.  522, 

(6)  Hibbert  v.  Cooke>»  I  S.  &  S.  552. 

»Eng.  Chan,  Reps,  i,  28L 
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officer  do  attend  his  Honour  the  Master  of  the  Rolls  with 
the  record  of  the  said  recognizance  for  that  purpose." 
The  Registrar  requires  an  office  copy  of  the  recognizance 
to  enable  him  to  draw  up  the  order,  which  is  procured  at 
the  Enrolment  office.  The  order  when  drawn  up  is  taken 
to  the  Master  of  the  Rolls'  Secretary,  who  marks  the 
same  with  his  initals  ;  the  order  is  then  taken  to  the 
Enrolment  office,  and  the  recognizance  is  there  marked, 
"  vacated  pursuant  to  an  order  bearing  date ." 


[  *653  ]  ^CHAPTER  XXI. 

APPOINTMENT  OF  GUARDIAN  AND  ALLOWANCE  FOR  MAIN- 
TENANCE. 

Sometimes  without  a  suit,  or  even  a  reference,  653.  Appointment  of  guardian,  653. 
Removal  of  infant  from  the  control  of  a  parent,  654.  Maintenance,  654.  Allowance 
of,  to  a  father,  655.  To  a  mother  married  again,  655.  Past  maintenance,  655. 
Where  maintenance  allowed  without  suit,  656.  Where  maintenance  allowed  out  of 
the  interest  of  a  legacy,  657.  Reference  for  appointment  of  guardian  and  allowance 
of  maintenance,  658.  Master's  report  upon  such  reference,  660.  Application  for 
increased  maintenance,  661. 

THE  Court  of  Chancery,  in  the  general  superintendence 
which  it  exercises  over  the  persons  and  fortunes  of  infants, 
possesses  the  power  of  appointing  them  guardians,  and 
allowing  them  maintenance  during  their  minorities.[a] 

A  guardian  may,  under  certain  circumstances,  be  ap- 
pointed, and  maintenance  allowed  without  a  suit,  and 
sometimes  even  without  a  reference  to  the  Master ;  but 

[a]  The  history  and  nature  of  this  jurisdiction  will  be  found  fully  discussed  in  2  Story's 
Eq.  Jur.  557—590.  See  also,  Gra.  on  Jurisd.  440—444. 

A  guardian,  appointed  by  the  Court  of  Chancery,  during  minority,  continues  until 
the  infant  arrives  at  the  age  of  twenty-one  years,  unless  removed  by  the  Court,  on  good 
cause  shown.  And  the  infant  is  not  entitled,  as  of  course,  to  come  in  at  the  age  of 
fourteen,  and  set  aside  the  guardian,  at  his  pleasure.  Matter  of  Nicoll,  1  Johns.  Ch. 
Rep.  25.  And  a  petition  of  a  ward,  to  remove  the  guardian,  with  the  assent  of  the 
latter,  and  to  substitute  another,  for  mere  predilection,  was  refused.  Ex  parte  De  Graf, 
fenreid,  Harp.  Eq.  Rep.  107.  The  guardianship  ceases,  when  the  ward  attains  full 
age,  or,  if  a  female,  when  she  marries.  Jones  v.  Ward,  10  Verg.  161.  Though,  accord- 
ing to  Chancellor  Kent,  it  seems,  that  a  female  ward  of  this  Court  is  not  of  course  dis- 
charged from  its  protection  by  marriage,  or  without  an  order  of  the  Court  for  that  pur- 
pose.  Matter  of  Whitaker,  4  Johns.  Ch.  Rep.  378.  An  adult  husband  is  entitled  to  the 
guardianship  of  the  person  of  his  wife  during  her  minority.  Kettletas  v.  Gardner,  1 
Paige,  488. 
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where  the  property  is  large,  the  course  of  the  Court  has 
been  to  require  a  bill  to  be  filed  as  well  as  a  reference. 

A  guardian  may  be  appointed  though  no  cause  is 
depending,(l)  and  without  regard  to  the  amount  of  pro- 
perty ;  but  if  an  allowance  for  maintenance  is  sought,  as 
well  as  the  appointment  of  guardian,  and  the  property  is 
large,  a  bill  *must  be  filed. (2)  In  some  cases  the  [  *654  ] 
Court  will  appoint  a  guardian,  not  only  without  suit,  but 
without  requiring  a  reference  to  the  Master  ;  as  where  the 
infant's  property  is  small ;  so  where  a  father,  by  his  will, 
names  guardians  for  his  natural  children,  the  Court  will 
appoint  the  persons  so  named  to  be  guardians,  without  a 
reference  to  the  Master,  if  they  will  consent  to  act.(3) 

Where  the  infant's  property  amounts  to  150/.  per 
annum,  the  Court  will  not  appoint  a  guardian  without  a 
reference.(4N)  Nor  where  the  property  amounted  to 
1500/.(5)  The  Court  will  not  make  an  order  to  remove 
a  testamentary  guardian,[a]  but  upon  a  case  made  out, 
will  refer  it  to  the  Master  to  approve  a  proper  person 
to  superintend  the  maintenance  and  education  of  the 
infant.(G) 

When  a  suit  is  instituted  for  the  administration  of  an 
infant's  estate,  the  Court  has  jurisdiction  over  the  infant, 
and,  on  the  petition  of  the  guardians,  may  order  him  to  be 
delivered  to  them.(7)  If  there  is  danger  of  a  father's 
abusing  his  parental  authority,  the  Court  will  restrain  him 
from  exercising  it,  and  remove  the  infants  from  his 
care.(8)[6]  And  in  a  case  where  the  father  was  plaintiff 

(1)  Evparte  Birchell,  3  Atk.  812.  (2)  Exparte  Mountford,  15  Ves.  448. 

(3)  Ward  v.  St.  Paul,  2  Bro.  C.  583.     Chatteris  v.  Young,  1  J.  &  W.  106. 

(4)  Exparte  Janion,  1  J.  &  VV.  395.  (5)  Exparte  Wheeler,  16  Ves.  266. 

(6)  Injrham  v.  Bickerdike,  6  Madd.  275. 

(7)  Wright  v.  Naylor,  5  Madd.  77  ;  and  see  Wellesley  v.  Duke  of  Beaufort,  2  Russ.  3. 

(8)  Exparte  Warner,  4  Bro.  C.  C.  101.     Powell  v.  Cleaver,  2  Bro.  C.  C.  499. 

[a]  A  testamentary  or  statute  guardian  is  as  much  under  the  superintendence  of  the 
Court  of  Chancery,  as  a  guardian  in  socage.  Matter  of  Andrews,  1  Johns.  Ch.  Rep.  99. 
And  the  Court  of  Chancery  may  discharge  or  change  a  guardian  appointed  by  the  Sur- 
rogate ;  but  it  must  be  on  special  cause  shown.  Ex  parte  Crumb,  2  Johns.  Ch.  Rep. 
43).  The  Court  may  act,  in  this  respect,  upon  petition.  A  bill  is  not  necessary  ;  though 
the  Court  may,  in  its  discretion,  order  a  bill  to  be  filed.  Disbrow  v.  Henshaw,  8  Cowen, 
350. 

[k]  The  principles  upon  which  this  jurisdiction  is  founded,  are  very  ably  discussed  in 
Wellesluy  v.  Wellesley,  2  Bligh,  N.  S.  124,  et  seq.  The  student  will  find  the  American 
cases  on  the  subject,  elaborately  reviewed  by  Assistant  Vice  Chancellor  Hoffman,  in  his 
judgment  in  the  case  of  Ahrentcldt  v.  Ahrenfeldt,  1  Hoff.  Ch.  Rep.  497  ;  and  by  Chan- 
cellor  VValworth,  and  Senator  Paige,  iu  Mercein  v.  The  People,  25  Wend.  64.  See  also, 
2  Story's  Eq.  Jur.  574—581. 
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in  the  cause,  and  in  possession  of  the  estate,  and  had  ill- 
treated  his  infant  children,  the  Court  appointed  them  a 
guardian,  and  allowed  them  maintenance.(l) 

As  a  general  rule,  if  the  infant  has  a  father  living,  whose 
circumstances  in  life  are  sufficiently  competent  to  enable 
[  *655  ]  *him  to  maintain  the  infant  in  a  manner  suitable 
to  the  station  and  future  fortune  of  the  infant,  the  Court 
will  compel  him  to  do  it,  and  refuse  any  allowance  on 
account  of  maintenance. (2)[a]  The  Court,  in  exercising 
its  discretion  on  this  point,  always  takes  into  considera- 
tion the  expenses  which  the  father's  rank  in  life  render 
indispensable  ;  thus,  in  a  case  where  the  father  had  6000/. 

(1)  Whitfield  v.  Hales,  12  Ves.  492.    And  see  Re  Mary  England,*  1  R.  &  M.  492. 

(2)  Jackson  v.  Jackson,  1  Atk.  514. 

[a]  The  ground  upon  which  the  Court  is,  in  any  case,  required  to  maintain  children 
out  of  their  own  properly,  and  not  at  the  expense  of  their  father,  is,  that  the  father  either 
has  not  the  means,  or  is  an  improper  person  to  have  the  care  of  his  children.  2  Story's 
Eq,  Jur.  577. 

Where  it  appears,  that  the  parents  of  infants  are  unable  to  maintain  them,  the  Court 
will  order  them  to  be  maintained  out  of  their  own  property.  Cudworth  v.  Thompson,  3 
Desau.  258.  And  the  duty  of  support,  by  parents,  of  their  children,  being  a  reciprocal 
one,  Minden  v.  Cox,  7  Cowen,  237,  an  increased  allowance  for  maintenance  was  made 
out  of  the  property  of  infants,  for  the  purpose  of  supporting  their  parents,  who  were  in 
great  indigence.  Allen  v.  Coster,  1  Beav.  202. 

A  guardian  is  not  allowed  to  break  in  upon  the  capital  of  his  ward,  for  the  mainten- 
ance of  his  ward,  except  under  peculiar  circumstances;  and  if  a  guardian  advances 
beyond  the  income,  as  a  general  rule,  he  will  not  be  allowed  interest  on  a  balance  due 
for  maintenance.  McDowell  v.  Caldwcll,  2  McCord's  Ch.  Rep.  58.  Before  the  Court 
will  permit  a  guardian,  trustee,  executor  or  administrator  to  break  in  upon  the  capital, 
it  will  require  him  to  show  the  necessity,  clearly  and  distinctly.  Teague  v.  Dendy,  2 
McCord's  Ch.  Rep.  211.  Where  a  testator  gave  his  residuary  estate  to  an  infant,  and 
directed  GO/,  a  year,  to  be  allowed  for  his  maintenance,  the  residue  being  of  large 
H mount,  the  Court  from  time  to  time,  increased  the  maintenance.  Josselyn  v.  Josselyn, 
9  Sim.  63;  Matter  of  Bostwick,  4  Johns.  Ch.  Rep.  100. 

A  mother,  who  has  only  a  bare  competence  for  herself,  and  has  minor  children  living 
with  her,  who  are  entitled  to  large  estates,  shall  have  an  allowance  made  her  by  the  exe- 
cutor, out  of  their  estates,  for  the  maintenance  and  education  of  her  daughter,  and  for  the 
maintenance  of  her  sons.  Hey  wood  v.  Cuthbert,  4  Desau.  445. 

An  infant's  share  of  a  residue,  amounting  to  125J.,  was  ordered  to  be  paid  to  his 
father,  on  account  of  the  expenses,  (which  the  father  had  been  forced  to  borrow  money 
to  defray,)  of  the  infant's  outfit  as  a  cadet,  and  his  passage  to  India.  Clay  v.  Penning- 
ton,  8  Sim.  359,  (11  Eng.  Ch.  Rep.  478.) 

Maintenance  for  infants  cannot  be  allowed  by  the  Court,  out  of  a  fund,  which,  upon 
the  happening  of  the  event  contemplated  by  the  testator,  in  the  bequest  of  such  fund, 
will  not  belong  to  the  infants,  but  to  other  persons.  But  where  a  fund  is  given  absolutely 
to  the  several  infants,  as  a  class,  with  the  benefit  of  survivorship,  if  either  of  them  dies 
before  the  time  appointed  for  the  distribution  of  the  fund,  as  the  chance  of  survivorship 
is  equal,  the  Court  may  allow  maintenance  out  of  the  fund.  Matter  of  Davison,  6  Paige, 
136. 

Where  the  fund  was  clear,  and  the  rights  of  the  respective  parties  ascertained,  the 
Court  directed,  pending  an  account,  a  part  of  the  moneys  to  be  paid  to  the  solicitor  of 
the  infant  plaintiffs,  towards  defraying  the  past  and  future  expenses  of  the  suit,  and  the 
interest  of  the  residue  of  the  portion  coming  to  the  infants,  to  be  paid  to  their  mother, 
for  their  necessary  maintenance  and  education.  Methodist  Episcopal  Church  v.  Jacques, 
3  Johns.  Ch.  Rep.  L 

•Eng.  Chan.  Rep,  iv,  530. 
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per  annum,  and  the  annual  income  of  the  children  was 
upwards  of  8000/.  the  Master  of  the  Rolls  confirmed  the 
Master's  report,  allowing  1400/.  per  annum  for  main- 
tenance, observing  that  it  was  very  loose  to  consider  any 
particular  income  as  enabling  a  father  to  maintain  his 
children.(l) 

If  under  a  marriage  contract  a  fund  has  been  settled 
upon  trust  for  the  children  of  the  marriage  at  twenty-one, 
with  a  proviso  that  until  their  shares  become  payable,  the 
interest  shall  be  applied  towards  their  maintenance,  the 
father  is  entitled  to  receive  such  interest  for  that  purpose, 
without  reference  as  to  his  own  ability  to  maintain 
them.(2) 

A  mother  married  to  a  second  husband  is  not  obliged 
to  maintain  the  children  by  the  first,  but  is  entitled  to  an 
allowance  from  the  interest  of  their  fortunes.(3)[6] 

It  appears  to  have  been  the  practice  to  make  no  allow- 
ance to  a  parent  for  maintaining  a  child  for  the  time 
past.(4)[c]  The  practice  was  altered,(5)  but  in  Exparte 
Bond,a  2  M.  &  K.  439,  the  Court  refused  to  direct  an 
inquiry  as  to  the  propriety  of  an  allowance  to  the  father 
for  past  maintenance  of  the  infant,  unless  a  special  case 
was  made  out. 

In  looking  through  the  cases  which  have  been  reported 
relative  to  the  subject  of  maintenance,  considerable  differ- 
ence ^appears  to  have  prevailed  as  to  what  [  *656  ] 
amount  of  annual  income  possessed  by  the  infant  renders 
the  institution  of  a  suit  necessary.[a]  It  is  said  that  a 
reference  without  suit  was  first  introduced  by  Sir  Joseph 
Jekyl.(6)  In  Exparte  Salter  a  reference  for  guardianship 
and  maintenance  was  allowed  without  suit,  but  the  amount 
of  property  does  not  appear.(T)  In  a  case  in  the  House 
of  Lords,  maintenance  was  allowed  without  suit  where 

(1)  Jervoise  v.  Silk,  Coop.  52.  (2)  Meacher  v.  Young,  2  M.  &  K.  490. 

(3)  Billingsly  v.  Critchet,  1  Bro.  C.  C.  267. 

(4)  Hill  v.  Chapman,  2  Bro.  C.  C.  231.         (5)  Sherwood  v.  Smith,  6  Ves.  454. 
(6)  Exparte  Thomas,  1  Amb.  145.  (7)  3  Bro.  C.  C.  500,  and  cases  cited. 

[6]  A  husband  is  riot  bound  to  support  his  wife's  children  by  a  former  husband.  Gay 
v.  Ballou,  4  Wend.  403;  see  also,  Forsyth  v.  Ganson,  5  Wend.  558 ;  Minden  v.  Cox,  7 
Cowen,  237. 

[c]  Whether  a  mother,  during  her  lifetime,  charges  her  children  with  board,  or  not, 
it  will  be  allowed  her  estate,  after  death.  Ambler  v.  Macon,  4  Call,  606. 

[a]  By  the  practice  in  New  York,  an  application  for  maintenance  may  be  by  petition, 
without  bill.    Matter  of  Bostwick,  4  Johns.  Ch.  Rep.  100. 
>Eng.  Chan.  Reps.  viii.  73. 
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the  property  \vas  200/.  per  annum,(l)  while  in  Exparte 
Mountfort,(2)  the  Court  said,  as  a  general  rule,  if  the 
infant  had  100/.  per  annum  a  bill  should  be  filed.  In 
Exparte  Myerscough,(3)  a  reference  for  maintenance  was 
ordered  on  petition  without  suit,  although  the  property 
was  stated  to  be  about  200/.  per  annum.  Lord  Giiford, 
in  Re  Sir  Wm.  Molesworth,(4)  and  in  many  unreported 
cases  following  Exparte  Mountford,  refused  to  allow  main- 
tenance without  a  bill  being  filed,  to  an  infant  entitled  to 
real  estates  of  a  yearly  value  exceeding  1007. ;  whereas  in 
Exparte  Lakin,(4)  Sir  John  Leach  made  an  order  of  refer- 
ence to  appoint  a  guardian,  and  allow  maintenance,  upon 
a  petition  without  a  bill,  where  the  infant's  income  did  not 
exceed  300/.  per  annum.  In  the  case  last  cited  the 
maintenance  was  not  out  of  real  estate  ;  but  the  Vice 
Chancellor  in  Exparte  Starkie,  3  Sim.  339,b  allowed  main- 
tenance even  without  a  suit  where  the  rents  were  260/. 
per  annum,  and  the  practice  of  the  Court  is  now  to  allow 
maintenance  without  a  suit  where  the  income  does  not 
exceed  300/.  per  annum,  whether  derivable  from  real  or 
personal  estate. 

Where  the  infant's  property  v/as  very  small,  mainte- 
[  *657  ]  nance  *was  ordered  out  of  the  principal  without 
a  reference.(5)  So  where  the  property  of  a  person  of 
unsound  mind  was  small,  the  Court  without  either  direct- 
ing a  commission  of  lunacy  or  a  reference  to  the  Master 
as  to  maintenance,  ordered  payment  of  the  dividends  on 
her  property  for  two  quarters  with  liberty  to  apply  again 
by  a  short  petition,  that  the  Court  might  be  then  satisfied 
as  to  the  party's  state  of  mind.(6) 

The  general  rule  of  this  Court  of  allowing  interest  at 
four  per  cent,  on  legacies  only  from  the  end  of  one  year 
after  the  testator's  decease,  is  varied  in  favour  of  a  legiti- 
mate child  under  age,  who  is  allowed  interest  at  four  per 
cent,  on  his  legacy,  by  way  of  maintenance  from  the  time 
of  the  testator's  death ;  but  interest  is  not  allowed  upon  a 
legacy  to  a  wife  or  a  natural  child  until  the  end  of  one 
year;(7)  unless  the  testator  has  placed  himself  in  loco 

(1)  Exparte  Whitfield,  2  Atk.  315.  (2)  15  Ves.  448. 

(3)  1  J.  &  VV.  151.  (4)  Exparte  Lakin,  4  Russ.  307,  n.* 

(5)  Exparle  Green,  1  J.  &  W.  253.  (6)  Eyre  v.  Wake,  4  Ves.  795. 

(7)  Lowncles  v.  Lowndes,  15  Ves.  301. 

»Eng.  Chan.  Reps.  iii.  680,  blb.  v.  143. 
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parentis  to  an  illegitimate  child  under  age,(l)  or  the  legacy 
is  given  with  directions  to  apply  the  interest  for  the  main- 
tenance of  the  natural  child,(2)  in  both  of  which  cases 
interest  is  payable  from  the  death  of  the  testator.  If  the 
Court  is  satisfied  that  the  fund  is  clear,  maintenance 
may  be  allowed  to  an  infant  residuary  legatee  pending 
an  account,  provided  that  residuary  legatee  is  not  an 
accounting  party.(3)  But  maintenance  cannot  be  allowed 
out  of  legacies  to  children  given  over  in  case  of  their 
deaths  under  twenty-one,  without  consent  of  the  legatee 
over.(4)[a] 

If  the  amount  of  the  property  renders  a  suit  necessary, 
as  soon  as  the  defendants  have  appeared,  the  plaintiffs 
may  present  a  petition,  intituled  in  the  cause,  or,  if  no 
suit  is  ^requisite,  they  may  apply  at  once  by  [  *658  ] 
petition  intituled  in  the  matter  of  the  infant,  for  the 
appointment  of  a  guardian  and  for  the  allowance  for 
maintenance. 

If  the  object  sought  is  only  the  appointment  of  a  guar- 
dian, and  the  property  is  small,  a  petition  is  presented, 
supported  by  an  affidavit  of  that  fact,  and  praying  the 
appointment  of  an  individual  to  be  named  in  the  petition 
as  guardian.  If  the  property  is  of  such  an  amount  that 
the  Court  will  require  a  reference,  the  petition  prays  a 
reference  to  the  Master  to  appoint  a  guardian.  If  the 
object  of  the  petition  is  confined  solely  to  the  appointment 
of  a  guardian,  whether  praying  a  reference  or  an  imme- 
diate appointment,  the  order  may  be  made  upon  the  peti- 
tion being  presented,  and  neither  the  attendance  of  counsel, 
nor  the  service  of  the  petition  is  required. 

If  an  allowance  for  maintenance  is  sought,  whether 
separately  or  jointly  with  the  appointment  of  a  guardian, 
the  petition  is  attended  by  counsel,  and  heard  in  Court, 
and  the  defendants,  or  those  interested  in  the  fund  out  of 
which  the  maintenance  is  to  come,  are  served.  If  the 
property  is  small  the  counsel  may  ask  the  Court  to  make 
the  order  without  a  reference. 


(1)  Steuart  v.  Harvie,  Rolls,  Trin.  Term,  1832. 

(2)  Bowling  v.  Tyrell,  2  R.  &  M.  343.  (3)  Waiter  v. ,  13  Ves.  92, 

(4)  Fairman  v.  Green,  10  Ves.  45. 

fa]  See  ante,  655,  note  [a]. 
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If  a  reference  is  directed,  the  order  which  is  made  on 
the  petition  for  the  appointment  of  guardian  and  allow- 
ance for  maintenance  is,  a  reference  to  one  of  the  Masters 
of  this  Court,  to  approve  of  one  or  more  proper  person  or 
persons  to  be  appointed  a  guardian  or  guardians  of  the 
person  of  the  said  infant  during  his  minority,  or  until  the 
further  order  of  the  Court,  and  that  the  Master  do  state 
the  age  of  the  said  infant,  what  relations  he  has,  and 
upon  what  grounds  he  approves  of  any  particular  persons 
or  person  to  be  such  guardians  or  guardian ;  and  that  it 
be  referred  to  the  said  Master  to  inquire  and  state  to  the 
Court  what  sum  of  money  it  will  be  proper  to  allow  for 
[  *659  ]  *the  maintenance  and  education  of  the  infant 

for  the  time  past,  from  the  death  of ,  and  for  the  time 

to  come,  (regard  being  had  to  the  circumstances  of  the 
mother  of  the  said  in/aw/,)(l)  and  from  what  time  such 
allowance  ought  to  be  made ;  and  that  the  Master  do 
state  the  nature  and  amount  of  the  fortune  of  the  infant, 
and  out  of  what  particular  fund,  and  in  what  manner  that 
which  the  Master  shall  think  proper  to  be  allowed  for  the 
maintenance  and  education  of  the  said  infant  ought  to  be 
paid.  If  the  infant's  nearest  relation  is  in  straitened 
circumstances,  a  clause  may  be  added  to  the  prayer, 
"  regard  being  had  to  the  circumstances  of  the  said  A.  B." 
as  inserted  in  the  order  above  given.  If  a  testamentary 
guardian  has  been  appointed,  the  order  directs  the  Master 
to  inquire  whether  the  infant  has  a  guardian  appointed 
who  is  willing  to  act,  and  if  not,  he  is  then  directed  to 
approve  a  proper  person  as  guardian.  If  it  is  desirable 
that  the  infant  should  reside  on  his  property,  the  order 
directs  a  proper  place  of  residence  to  be  appointed  for  the 
said  infant  during  his  minority. 

The  order  being  drawn  up,  a  state  of  facts  fully  verified, 
is  carried  into  the  Master's  office,  which  sets  forth  that 
by  will  (or  indenture  of  settlement)  bearing  date,  &c., 
and  made  between,  &c.,  and  shows  in  what  manner  the 
infant  is  entitled  to  the  property,  states  the  marriage  of 
the  father  and  mother  of  the  infant,  and  the  time  of  the 
infant's  birth,  sets  forth  a  description  of  the  property,  the 
amount  of  the  net  income,  and  to  what  incumbrances  the 
property  is  subject ;  what  near  relations  the  infant  has, 

(1)  The  words  in  italics  are  only  inserted  where  the  infants  are  living  with  their 
mother,  if  their  circumstances  ?re  not  afH  sent. 
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and  makes  out  a  case  for  the  amount  of  maintenance 
which  is  sought,  and  concludes  with  a  proposal  that  the 

sum  of /.  may  be  allowed  for  the  past  maintenance 

of  the  infant,  from  the day  of ,  and /.  per 

*annum  for  the  time  to  come  ;  and  that  the  same  [  *660  ] 

may  be  paid  by out  of .     The  parties  interested 

attend  before  the  Master  on  this  state  of  facts  and  pro- 
posal, and  if  approved  of,  the  Master  makes  his  report. 
This  report  is  filed.  It  is  not  confirmed  by  orders  nisi 
and  absolute,  but  by  a  petition  which  is  answered,  served, 
attended  by  counsel  and  heard  in  court,  and  which  prays 

that  the  Master's  report,  bearing  date  the  day  of 

,  may  be  confirmed,  and  that  A.  B.  may  be  appointed 

the  guardian  of  the  infant,  and  that  the  sum  of /., 

certified  by  the  Master's  report  as  proper  to  be  allowed 

for  the  past  maintenance  of  the  said  infant  since  the 

day  of ,  up  to  the day  of ,  may  be  paid  to 

the  said  guardian  by  (either  receiver  or  trustees,)  and  that 

the  sum  of /.  per  annum  certified  by  the  said  Master's 

report,  as  proper  to  be  allowed  for  the  future  maintenance 
and  education  of  the  said  infant,  commencing  from  the 

day  of ,  may  be  accordingly  allowed  the  said 

guardian,  and  paid  by  the  said  (receiver  or  trustee)  out  of 

during  the  minority  of  the  said  infant,  or  until  the 

further  order  of  the  Court ;  and  the  petition  prays  for  the 
taxation  of  the  costs  of  all  parties  as  between  solicitor  and 
client  of  the  order  of  reference,  and  of,  and  occasioned  by, 
the  inquiries  thereby  directed,  and  of  this  application. 

The  Master's  report  of  the  appointment  of  guardian  and 
allowance  for  maintenance  cannot  be  excepted  to,  but  if 
any  party  thinks  he  has  reason  to  complain  of  it,  he  applies 
specially  by  petition  to  the  Court,  under  the  circumstances, 
for  the  Master  to  review  his  report  in  the  points  set  forth 
in  his  petition. 

If  two  persons  are  appointed  by  the  Court,  guardians  of 
an  infant  during  minority,  the  death  of  one  of  them  puts 
an  end  to  the  guardianship. (1)  The  Court  will  not  appoint 
a  person  out  of  the  jurisdiction  to  be  the  guardian  of  an 
infant.(2)[a] 

(1)  Bradshaw  v.  Bradshaw,  1  Russ.  528.          (2)  Logan  v.  Fairlee,*  Jac.  193. 

[a]  Nor  has  the  Court  jurisdiction  to  remove  a  testamentary  guardian,  who  resides  out 
of  the  jurisdiction.     Matter  of  Lewis,  2  Moll.  485,  (12  Eng.  Ch,  Rep.  572.) 
»Eng.  Chan.  Reps.  vi.  90. 
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It  generally  happens  that  the  expenses  of  education 
increasing  with  the  years  of  the  infant,  render  an  increased 
maintenance  necessary,  in  which  case  an  attendable  peti- 
tion is  presented,  praying  for  a  reference  to  the  Master  to 
inquire  into  the  property  of  such  increased  allowance. 
The  order  is  drawn  up,  the  Master  is  attended,  and  a  report 
made  and  confirmed,  in  the  same  manner  as  on  a  reference 
for  maintenance  in  the  first  instance. 


[  *661  ]  ^CHAPTER  XXIII. 

PRODUCING  AND  LEAVING  BOOKS,  PAPERS,  ETC.  IN  THE  HANDS  OF 
THE  CLERK  IN  COURT. 

Motion  for  production,  661.  Order  for,  662.  Where  production  ordered,  662.  Where 
to  enable  a  defendant  to  answer  a  bill,  665.  How  production  is  enforced,  665.  How 
deposit  made  and  inspection  conducted,  665. 

WHEN  the  defendantfa]  by  his  answer  has  admitted^] 
the   possession  of  deeds,  papers,  &c.,  the  particulars  of 

[a]  It  would  seem  that  the  power  of  compelling  the  production  of  papers  is,  as  a  gene- 
ral rule,  confined  to  the  defendant;  and  hence,,  a  plaintiff  cannot  be  compelled  to  produce 
documents  mentioned  in  his  bill,  though  he  has  made  them  exhibits,  or  examined  to 
them.     Hare  v.  Collins,  1  Hogan,  193.     And  it  has  been  held,  by  Chancellor  Walworth, 
that  in  ordinary  cases,  the  complainant  cannot  be  compelled,  upon  motion,  to  submit  his 
books  or  other  documentary  evidence  in  his  possession  to  the  inspection  of  the  defendant, 
to  enable  the  latter  to  answer  the  bill  and  make  his  defence  in  the  suit.     But  if  the 
complainant,  upon  request,  refuses  to  permit  the  defendant  to  inspect  such  books  or 
documents,  he  cannot  afterwards  object  that  the  answer  is  insufficient  in  not  stating 
their  contents.     And  where  the  books  or  documents  of  the  complainant  are  material  for 
the  defendant's  defence  of  the  suit,  the  defendant  must  file  a  cross  bill  against  the  com- 
plainant, for  the  discovery  of  them.     The  rule,  however,  is  different  as  to  partnership 
books  and  papers,  to  the  inspection  of  which,  both  parties  have  an  equal  right,  but  which 
are  in  the  hands  of  one  of  the  co-partners,  or  of  his  assignees  or  representatives.     In 
such  a  case,  upon   the  application  of  either  party,  and  in  any  stage  of  the  suit,  the 
adverse  party  will  be  compelled  to  deposit  the  partnership  books  and  papers,  whirh  are 
in  his  possession  or  under  his  control,  in  the  hands  of  an  officer  of  the  Court,  for  the 
inspection  of  the  party  making  such  application,  and  that  such  party  may  take  copies 
thereof,  if  necessary.     Kelly  v.  Eckford,  5  Paige,  548  ;  Farrer  v.  Hutchinson,  3  You.  &, 
Coll.  692  ;  S.  C.  3  Lond.  Jurist,  1119. 

Where  the  bill  charged,  that  there  were  errors  in  certain  accounts  kept  by  the  defen- 
dant, which  were  proved  by  documents  in  the  plaintiff's  possession,  and  the  bill  called 
upon  the  defendant  to  explain  such  alleged  errors ;  but  the  plaintiff  refused  to  deposit 
the  documents  referred  to,  with  the  clerk  in  court,  for  the  defendant's  inspection  ;  it 
was  ordered,  by  Lord  Langdale,  M.  R.,  on  the  motion  of  the  defendant,  that  he  should 
have  a  month's  time  to  answer,  after  the  production  of  the  documents  by  the  plaintiff. 
(Dec.  17,  1838.)  Shepherd  v.  Morris,  3  Lond.  Jurist,  164. 

[b]  A  rule  to  produce  certain  bonds  before  the  examiner,  where  the  existence  or  nature 
of  the  bonds  is  denied  by  the  opposite  party,  will  not  be  granted;  the  proper  course  is 
by  a  cross  bill  or  bill  of  discovery.    Lupton  v.  Johnson,  2  Johns.  Ch.  Rep.  429. 
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which  he  sets  forth  in  the  schedule  to  his  answer,[c]  the 
plaintiff  is  at  liberty  to  serve  a  notice  of  motion  that  the 

[c]  Papers,  which  are  material,  and  tend  to  support  the  complainant's  bill,  and  which 
are  specifically  referred  to,  and  admitted  by  the  defendant,  in  his  answer,  to  be  in  his 
possession,  custody  or  power,  may  be  ordered,  upon  motion,  to  be  produced  for  inspec- 
tion of  the  complainant;  but  a  mere  reference  to  deeds  or  papers,  without  describing 
them,  is  not  sufficient ;  nor  is  a  reference  to  them  sufficient,  without  also  an  admission 
that  they  are  in  the  custody  or  power  of  the  defendant.  Gibbons  v.  Ogden,  Halst. 
N.  J.  Dig.  174. 

It  is  a  matter  of  course,  to  allow  the  complainant  to  inspect  the  books  and  papers  of 
the  defendant  referred  to  in  his  answer,  and  thus  made  apart  thereof:  and  the  defendant 
may  be  compelled  to  produce  them,  within  a  reasonable  time,  although  they  are  in  the 
hands  of  his  agent,  in  a  foreign  country.  Eager  v.  Wiswall,  2  Paige,  369. 

To  entitle  the  plaintiff,  before  hearing  or  publication,  or  issue  joined,  to  call  for  the 
inspection  of  papers,  it  is  not  sufficient,  that  there  has  been  a  general  reference  to  them 
in  the  answer.  They  must  be  described  with  reasonable  certainty  in  the  answer,  or  in 
the  schedule  annexed  to  it,  so  as  to  be  considered,  by  the  reference  as  incorporated  in 
the  answer  ;  and  they  must  be  admitted,  by  the  answer,  to  be  in  the  defendant's  posses- 
sion or  power  ;  and  it  must  also  appear,  that  the  complainant  has  an  interest  in  the  De- 
duction of  the  papers  sought  after.  Watson  v.  Renwick,  4  Johns.  Ch.  Rep.  363.  Gene- 
rally, a  reference,  in  the  answer  of  the  defendant,  to  the  deeds  contained  in  a  schedule, 
makes  them  part  of  his  answer,  and  he  is  bound  to  produce  them  ;  but  where  he  denies, 
and  it  does  not  appear,  on  the  face  of  the  pleadings,  that  the  plaintiff  has  any  interest 
in  them,  he  does  not  make  them  part  of  his  answer,  by  merely  referring  to  them,  or 
even  by  stating  them  in  a  schedule.  Farrer  v.  Hutchinson,  3  You.  &  Coll.  692  ;  S.  C. 
3  Lond.  Jurist,  1119.  So,  if  the  defendant  refers  to  a  document,  in  his  answer,  but  does 
not  admit  it  to  be  in  his  possession,  the  plaintiff  is  not  entitled  to  have  it  produced.  Per 
Lord  Langdale,  M.  R.  Sooby  v.  Mercer,  3  Lond.  Jurist,  949.  And  upon  a  motion  for 
a  discovery  and  inspection  of  documents,  grounded  on  a  defendant's  answer,  the  Court 
is  not  at  liberty  to  disregard  the  statements  in  the  answer,  as  to  parts  of  the  documents 
which  are  not  disclosed,  however  suspicious  those  statements  may  be ;  but  if  they  are 
inconsistent  with  each  other,  the  Court  will  adopt  the  statement  which  is  most  favour- 
able to  the  plaintiff;  and  if  such  parts  of  the  documents  as  are  disclosed,  contradict  the 
answer  as  to  the  other  points,  the  Court  will  order  an  inspection  of  such  other  parts. 
Bowes  v.  Fernie,  3  Myl.  &  Cr.  632. 

Where  a  defendant  to  a  bill  of  discovery  in  aid  of  an  action  brought  against  him  by 
the  plaintiff,  has  been  ordered  to  deposit,  in  the  hands  of  the  clerk  in  court,  documents 
admitted  in  his  answer  to  be  in  his  custody,  the  plaintiff  is  entitled  to  have  such  of  those 
documents,  as,  by  reference  to  the  body  of  the  answer,  are  made  part  of  the  answer,  pro- 
duced and  read,  at  the  trial,  as  part  of  the  answer.  Driser  v.  Wright,  9  Sim.  261 ;  S.  C. 
2  Lond.  Jurist,  806. 

A  bill  was  filed  for  an  account  of  dealings  and  transactions  between  the  parties,  and 
to  restrain  an  action  brought  by  the  defendant :  Held,  that  the  plaintiff  was  entitled  to 
inspect  those  parts  only,  of  the  books  mentioned  in  the  schedule  to  the  ans«'--r,  which 
related  to  the  matters  in  question  in  the  suit ;  and  that,  if  he  wished  to  inspect  other 
parts  of  them,  with  a  view  to  his  defence  to  the  action,  he  must  file  a  bill  of  discovery. 
Rawson  v.  Samuel,  9  Sim.  442  ;  S.  C.  3  Lond.  Jurist,  6. 

When  the  custody  of  papers  is  subject  to  the  control  of  more  persons  than  one,  the 
Court  will  not  make  an  order  for  their  production,  upon  an  admission  in  the  answer  of 
such  one  defendant,  the  rest  not  being  before  the  Court,  or  no  admission  being  contained 
in  their  answers.  Per  Lord  Cottenham,  (Aug.  7,  1839,)  Murray  v.  Walter,  3  Lond. 
Jurist,  719. 

Upon  a  bill  filed  against  the  public  officer  of  a  joint-stock  banking  company,  by  one 
of  the  shareholders,  charging  insolvency  in  the  company,  and  praying  for  a  dissolution 
of  the  company  and  an  account,  the  defendant,  in  answer  to  the  charge  as  to  the  pos- 
session of  papers  and  documents,  stated,  that  the  company  had  been  dissolved,  and  that 
he  had  no  documents,  &c.,  in  his  possession  ;  but  he  admitted  that  some  were  in  the 
possession  of  the  directors,  and  others  in  the  possession  of  the  solicitor  of  the  company, 
and  he  enumerated  them  in  the  schedule  to  his  answer  : — Held,  that,  for  the  purposes  of 
this  suit,  he  still  represented  the  company,  nol  withstanding  its  dissolution,  and  that  he 
was  bound  to  produce  the  documents  mentioned  in  the  schedule.  Hall  v.  Council,  3 
You.  &  Coll.  707. 
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defendant  may  be  ordered,  within  a  time  limited  in  the 
notice,  to  deposit  the  same  in  the  hands  of  his  clerk  in 
court,  and  that  the  plaintiff  may  have  liberty  to  inspect 
and  take  copies  of  such  deeds,  papers,  &c.,  and  that  the 
[  *662  ]  defendant's  *clerk  in  court  may  be  ordered  to 
attend  with  them  before  the  examiner  and  at  the  hearing 
of  the  cause. 

On  a  motion  for  a  defendant  to  produce  a  deed  before 
the  examiner,  affidavits  cannot  be  read  to  prove  the  fact 
of  its  being  in  his  possession,  it  must  appear  upon  his 
answer.(l) 

If  the  order  is  drawn  up  only  for  the  defendant  to  pro- 
duce and  leave  the  papers,  the  order  is  regarded  in  the 
light  of  seeking  a  discovery,  and  is  disallowed  in  costs, 
and  is  attended  with  this  further  inconvenience,  that  the 
party  must  obtain  a  further  order  for  production  of  the 
examination  of  witnesses  and  at  the  hearing,  unless  the 
clerk  in  court  will  consent  to  produce  them  without  such 
order. 

If  books  are  used  constantly,  in  business  or  otherwise, 
the  Court,  upon  affidavit  of  the  fact  will  order  them  to  be 
inspected  at  the  office  of  the  defendant  or  of  his  solici- 
tor,^] and  if  the  books  contain  other  entries,  not  connected 
with  the  subject-matter  of  the  cause,  the  order  directs  such 
part  to  be  sealed  up,[6]  but  the  party  must  make  an  affi- 
davit that  the  parts  so  sealed  up  do  not  relate  to  the  mat- 
ters in  question. 

In  ordering  the  production  of  documents,  the  Court 
proceeds  upon  the  principle  that  they  are,  by  reference, 
incorporated  into  the  answer,  and  become  a  part  of  it.(2) 
And  the  production  of  deeds  and  papers  referred  to  as  in 
the  defendant's  possession,  but  not  described  by  the  answer 
or  schedule,  and  without  an  offer  to  produce  them  as  the 
Court  shall  direct,  will  not  be  ordered.  A  qualified  sub- 
mission to  produce  a  deed,  if  the  Court  shall  require  it, 
does  not  fix  the  defendant  and  deprive  him  of  the  discre- 
tion of  the  Court  as  to  the  propriety  of  the  production,  but 
setting  forth  the  contents  of  an  instrument  referred  to  for 
[  *663  ]  the  truth  *of  the  statement  in  the  answer,  makes 

(1)  Barnett  v.  Noble,  1  J.  &  W.  227.  (2)  Evans  v.  Richard,  1  Swanst.  8. 


[o] 
[6] 


a]  Grane  v.  Cooper,  4  Myl.  &  Cr.  263. 

Rawson  v.  Samuel,  9  Sim.  442 ;  S.  C.  3  Lond.  Jurist,  6,  cited  ante,  661,  note  [c]. 
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the  instrument  part  of  the  answer,  and  entitles  the  plain- 
tiff to  have  it  produced. (!)[«]  An  answer,  admitting  the 
execution  of  an  instrument,  and  craving  leave  to  refer  to 
it  when  produced,  is  not  a  ground  to  move  for  the  produc- 
tion, if  the  defendant  does  not  admit  that  it  is  in  his  pos- 
session or  power.(2) 

If  a  defendant  in  his  answer  states  the  effect  of  docu- 
ments admitted  to  be  in  his  possession,  but  for  greater 
certainty  craves  leave  to  refer  to  the  documents  them- 
selves when  produced,  the  plaintiff  is  entitled  to  move  for 
their  production,  although  the  answer  positively  swears 
that  they  form  part  of  the  defendant's  title,  and  can  in  no 
way  assist  or  make  out  the  title  of  plaintiff.(3)  A  motion 
for  the  production  of  correspondence  referred  to  in  the 
answer  between  the  solicitor  of  the  defendants  and  a  per- 
son not  a  party  to  the  suit  was  refused,  having  taken  place 
after  the  dispute  which  was  the  subject  of  the  litigation, 
had  arisen  between  the  parties. (4) 

If  a  bill  is  filed  to  set  aside  a  conveyance  on  the  ground 
of  fraud,  the  Court  will  not,  on  motion,  order  the  produc- 
tion of  the  conveyance.(5)  The  plaintiff  is  entitled  to  the 
production  of  a  deed  in  the  defendant's  possession  which 
sustains  his  title,  but  has  no  right  to  the  production  of  a 
deed  which  is  not  connected  with  his  title,  and  which  gives 
title  to  the  defendant.(6)[6]  One  of  two  partners  having 
become  bankrupt,  the  solvent  partner  moved  for  the  papers 
belonging  to  the  person  employing  him,  the  Vice-Chancel- 
lor refused  the  motion,  saying  that  he  had  no  right  to 
Border  the  papers  of  the  client  to  be  delivered  to  [  *664  ] 
one  of  the  partners  without  the  consent  of  the  clients.(7) 

If  a  witness  proves  a  deed  and  refers  to  it  in  his  depo- 
sitions, the  adverse  party  cannot  compel  the  other  to  pro- 

(1)  Atkyns  v.  Wright,  14  Ves.  211.  213,  214,      (2)  Darwin  v.  Clarke,  8  Ves.  158. 

(3)  Hardman  v.  Ellames,*  2  M.  &  K.  732  ;  S.  C.  Coop.  Sel.  Ca.  151. 

(4)  Curling  v.  Perring,'1  2  M.  &  K.  380. 

(5)  Tyler  v.  Drayton,'  2  S.  &  S.  309.         (6)  Samson  v.  Swettenham,  5  Madd.  1C. 
(7)  Davidson  v.  Napier, J  I  Sim.  297. 

[a]  It  would  seern,  that  a  voluntary  offer  to  produce  a  deed,  may  dispense  with  some 
of  the  safeguards  which  the  practice  throws  around  the  defendant.  Watson  v.  Ren- 
wick,  4  Johns.  Ch.  Rep.  383. 

[/>]  The  surety  of  a  sheriff  who  has  committed  defaults,  is  not  at  liberty  to  withhold 
the  books  of  the  sheriff  which  have  fallen  into  his  hands,  on  the  ground  that  the  disclo- 
sure may  subject  him  to  suits.  The  Court  will  compel  their  production.  Hawkins's 
ex'rs  v.  Sumter,  4  Desau.  103. 

»Eng>  Chan.  Rep.  viii,  203.  bib.  43,  <=Ib.  i.  473.  ^Ib.  ii.  149, 
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duce  the  deed  at  the  hearing,  the  reference  thereto  not 
making  it  part  of  the  depositions. (1)  It  is  optional  with 
the  party  to  produce  it  or  not.  An  order  made  by  the 
Master  of  the  Rolls  that  the  defendant  might  inspect  a 
deed  proved  in  the  cause,  and  referred  to  by  the  deposi- 
tions, was  discharged,  on  the  ground  that  the  defendant  is 
not,  before  the  hearing,  to  see  the  strength  of  the  cause, 
or  any  deed  to  pick  holes  in  it.(2)  An  order  for  the  pro- 
duction of  papers  on  a  trial  at  law  was  limited  to  those 
referred  to  by  the  answer  of  the  particular  defendant,  and 
was  not  extended  to  any  other  answer;  but  upon  a  trial 
directed  by  the  Court,  the  production  is  more  general.(3) 

A  deed  in  the  custody  of  a  purchaser  for  valuable  con- 
sideration which  the  bill  impeached  for  fraud,  was  ordered 
under  special  circumstances  to  be  produced.(4)  A  volun- 
tary deed  belonging  to  the  defendant  which  the  bill 
impeached  for  fraud,  and  which  was  in  custody  of  the 
defendant's  solicitor,  who  claimed  a  lien  on  it,  was  ordered 
to  be  produced  for  the  plaintiff's  inspection,  after  it  had 
been  proved  by  the  defendant,  and  publication  had  pass- 
ed.^) 

The  Court  will  not  order  a  defendant  to  produce  letters 
which  passed  between  him  and  his  solicitor,  in  the  relation 
of  solicitor  and  client,  in  the  progress  of  the  cause,  or  with 
reference  to  it  previously  to  its  being  instituted. (6)[a]  A 
solicitor  who  refused  to  allow  a  deed,  in  his  possession,  to 

*665  ]  be  ^proved  on  behalf  of  the  plaintiff,  because  he 
ad  a  lien  on  it  for  costs  due  from  the  defendant,  was 
ordered  to  produce  the  deed  at  his  own  expense,  and  to 
pay  all  the  costs  consequent  upon  his  refusal.(7)[a] 

(1)  Hodson  v.  Earl  of  Warrington,  2  P.  W.  84.     (2)  Davers  v.  Davers,  2  P.  W.  410. 
(3)  Marsh  v.  Sibbald,  2  V.  &  B.  375.  (4)  Kennedy  v.  Green,*  6  Sim.  6. 

(5)  Fencott  v.  Clarke,1-  6  Sim.  8.  V6)  Garland  v.  Scott,'  3  Sim.  396. 

(7)  Brassington  v.  Brassington,1*  1  S.  &  S.  455. 

[a]  See  also,  the  case  of  Smith  v.  The  East  India  Co.  decided  by  Lord  Lyndhurst, 
Dec.  23,  1841,  6  Lond.  Jurist,  Rep.  1,  in  which  it  was  held,  upon  the  ground  of  public 
policy,  that  official  communications  made  by  the  East  India  Company,  under  the  pro- 
visions of  an  act  of  parliament,  to  the  commissioners  for  the  affairs  of  India,  are  privi- 
leged from  production  at  the  suit  of  a  private  party,  seeking  to  enforce  against  the  Com- 
pany a  contract  which  formed  the  subject  of  such  communications. 

[a]  The  lien  of  a  solicitor,  on  the  papers  of  his  client,  for  the  amount  of  his  bill,  is 
equivalent  to  a  contract;  and,  therefore,  a  solicitor  will  not  be  ordered  to  deliver  up  such 
papers,  until  he  is  actually  paid ;  and,  semble,  that  payment  into  court,  of  a  sum  of 
money,  is  not  sufficient  to  entitle  the  client  to  demand  the  papers  ;  but  semble,  also,  that 
if  the  solicitor's  withholding  a  document  would  occasion  the  loss  of  the  property  to  which 

»Enor.  Chan.  Reps.  ix.  142.         »>lb.  ix.  143.         'Ib.  v.  171.        <>Ib.  i.  233. 
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The  production  of  an  instrument,  in  the  plaintiff's  pos- 
session, was  ordered,  upon  motion,  supported  by  affidavit, 
that  the  defendant  believed  the  instrument  to  be  forged, 
and  that  he  could  not  fully  answer  the  bill  before  he 
inspected  it.(  1)  In  the  Princess  of  Wales  v.  Earl  of  Liver- 
pool, 1  Swanst.  114,  it  was  decided  that  a  plaintiff  must 
produce  an  instrument  stated  in  his  bill,  previous  to  the 
defendant's  answering  the  bill,  where  it  is  plainly  neces- 
sary to  enable  the  defendant  to  make  a  full  defence ;  but 
in  Penfold  v.  Nunn,b  5  Sim.  409,  the  Court  refused  a  motion 
by  a  defendant  to  compel  a  plaintiff  to  produce  documents 
in  his  possession,  although  the  defendant  swore  that  an 
inspection  of  them  was  necessary  to  enable  him  to  answer 
the  bill.[6] 

If  a  party  upon  being  ordered  to  leave  papers  neglects 
to  do  so,  he  is  personally  served  with  a  writ  of  execution 
of  the  order,  and  upon  an  affidavit  of  such  service  an 
attachment  issues  against  him,  and  the  process  is  con- 
tinued in  the  same  manner  as  to  enforce  any  other  order 
against  a  party. [c] 

The  defendant's  solicitor  leaves  the  books,  papers,  &c. 
in  the  hands  of  his  clerk  in  court,  together  with  a  schedule, 
and  the  clerk  in  court  is  responsible  for  their  safe  custody. 
The  solicitor  of  the  party  depositing  the  books,  has  access 
to  them  at  all  convenient  hours,  without  paying  any  fees. 
The  opposite  party  is  at  liberty  to  inspect  or  take  copies 
of  them  on  the  payment  of  the  usual  fees.  The  clerk  in 
court  may  attend  with  these  exhibits,  either  before  the 
examiner  *or  commissioners,  at  the  hearing  of  [  *666  ] 
the  cause,  and  on  the  circuit,  but  he  is  not  bound  to  attend 
unless  ordered  by  the  Court.  The  papers,  being  deposited 

(1)  Joneg  v.  Lewis,*  2  S.  &  S.  242. 

it  relates,  the  Court  will  make  such  an  order,  as,  without  prejudicing  the  solicitor's  heir 
will  allow  of  the  document's  being  made  available  for  the  purpose  of  securing  the  pro- 
perty. Richards  v.  Platel,  1  Craig  &,  Phil.  79  ;  S.  C.  5  Lond.  Jurist,  834.  See  further 
as  to  lien  of  solicitor,  post,  692 — 696,  and  notes. 

[6]  See  ante,  661,  note  [a]. 

[c]  Where,  under  an  order  for  the  production  of  documents,  part  only  of  a  document 
is  left  with  the  defendant's  clerk  in  court,  an  order  may  be  made,  against  the  defendant, 
for  the  production  of  the  remainder,  though  he  may  be  also  proceeded  against,  for  non- 
performance  of  the  original  order.  Farrer  v.  Hutchinson,  3  You.  &  Coll.  692  ;  S.  C.  3 
Lond.  Jurist,  1119. 

*Eng.  Chan.  Reps.  i.  438.  blb.  vii.  468. 
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under  an  order,  cannot  be  delivered  out,  even  by  the  con- 
sent of  the  parties,  without  an  order.  The  direction  for 
the  delivery  out  of  the  papers  should  be  incorporated  in 
the  decree  or  order  which  disposes  of  the  cause.  If  papers 
are  deposited  by  more  than  one  defendant  the  order  can- 
not be  drawn  up  "  that  the  same  may  be  delivered  out  to 
the  defendants,  or  either  of  them,"  it  must  be  to  them 
jointly;  upon  their  receipt,  the  same  are  delivered  out  by 
the  clerk  in  court. 

The  motion  to  produce  papers  may  be  made  without 
prejudice  to  the  plaintiff  referring  the  answer  for  insuffi- 
ciency, but  it  is  usual  to  express  that  it  is  so  in  the  notice 
of  motion. 


[  *667  ]  ^CHAPTER  XXIV. 

PAYMENT  OF  MONEY  AND  TRANSFER  OF  STOCK  INTO  COURT. 


Generally  ordered  upon  admission  in  the  answer,  but  sometimes  before  answer  upon 
affidavit^  667.  Against  an  executor,  667.  Motion  for  payment  of  money  into  court, 
668.  Or  for  transfer  of  stock,  669.  To  enforce  payment  of  money  into  court,  669. 
When  money  paid  out  on  motion,  670.  How  paid  into  court,  670. 

THE  Court  of  Chancery  exercises  a  discretion,  subject 
to  certain  restrictions,  of  ordering  sums  of  money  to  be 
paid  into  the  name  of  the  Accountant-General,  to  abide 
the  event  of  the  cause.[a]  The  application  for  payment 

[a]  To  obtain  an  order  upon  a  defendant,  to  bring  money  into  court,  before  the  final 
hearing,  it  must  appear,  that  he  who  asks  it  has  an  interest  in  the  money,  that  he  who 
holds  it  has  no  equitable  right  in  it,  and  the  facts  as  then  shown  must  be  open  to  no 
further  controversy.  M'Kim  v,  Thompson,  1  Bland,  156.  But  Lord  Langdale,  M.  R. 
refused,  upon  an  interlocutory  application  by  a  party  claiming  as  cestui  que  trust,  to 
order  money,  alleged  to  be  trust  money,  and  admitted  to  be  in  the  hands  of  the  defend- 
ant, to  be  paid  into  court^  where  the  defendant,  under  the  circumstances  stated  on  the 
record,  claimed  a  title  to  the  money  for  his  own  benefit,  and  did  not,  by  his  answer^ 
admit  his  liability  to  pay  it.  (May  7,  1840.)  Knight  v.  Haythorne,  4  Lond.  Jurist, 
360.  So,  a  vendor  was  held  not  entitled  to  have  purchase-money  brought  into  court,  the 
agreement  admitted  by  the  answer  differing  from  that  stated  by  the  bill.  Benson  v» 
Glastonbury  Navigation  and  Canal  Co.,  1  Coop.  42.  So,  the  advances  made  by  one 
partner  to  the  partnership,  and  those  received  by  another  from  it,  until  the  concern  has 
been  wound  up,  only  constitute  items  in  the  account  between  the  partners,  and  cannot 
be  treated  as  debts ;  and  the  Court,  therefore,  will  not,  upon  an  interlocutory  application* 
order  the  amount  of  such  advances  to  be  paid  in  and  secured,  pending  a  suit  for  taking 
the  partnership  accounts.  Richardson  v.  Bank  of  England,  4  Myl.  &  Cr.  165 ;  S.  C.  2 
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of  money  into  court,  may  be  made  either  upon  an  admis- 
sion in  the  defendant's  answer,  or,  under  special  circum- 
stances, upon  affidavit  before  answer.[6]  In  a  case  of 
gross  fraud  appearing,  from  the  facts  stated  in  the  affida- 
vit of  the  plaintiff,  and  upon  consideration  of  the  affidavit 
filed  in  answer  to  the  plaintiff's  affidavit  by  the  defendant, 
the  Court  ordered  money  to  be  paid  into  court  before 
answer,  upon  a  special  application,  of  which  notice  was 
given. (l)[c]  But  in  any  case  where  there  is  a  probability 
of  a  balance  in  favour  of  the  defendant,  the  Court  will  not 
order  the  money  into  court  before  the  answer.(l) 

Formerly,  in  order  to  move  for  an  executor  to  pay 
money  into  court  upon  admission  in  his  answer,  it  was 
thought  necessary  to  show  that  he  had  abused  his  trust, 
or  that  the  fund  was  in  danger  from  the  insolvent  circum- 
stances of  the  executor.(2)  But  by  the  present  practice, 
money  may  be  ordered  to  be  paid  into  court  on  motion 
upon  the  ground  of  ^admission. (3)  These  [  *668  ] 
admissions  may  be  made  by  the  answer,  or  by  schedules, 
or  books  containing  an  account  of  receipts  and  payments, 
and  referred  to,  so  as  to  be  part  of  the  answer,  but  not 
upon  the  affidavit  of  an  accountant  that  from  the  schedules 
to  the  answer,  and  from  books  of  account  not  made  part 

(1)  Jervis  v.  White,  6  Ves.  738.  (2)  Strange  v.  Harris,  3  Bro.  C.  C,  365. 

(3)  Mills  v.  Hanson,  8  Ves.  68. 

Lond.  Jurist,  911.    Lasnier  Daits  v.  Colt,  (per  Chancellor  Sanford,  May  30,  1825,)  cited 

1  Hoff.  Ch.  Pr.  323,  note  1. 

An  executor  denied  assets,  but  his  answer  disclosed  a  personal  liability  for  payment 
of  the  plaintiff's  legacies.  The  Court  made  an  order  for  the  immediate  payment,  with- 
out directing  the  accounts  to  be  taken.  Rogers  v.  Soutton,  2  Keen,  598. 

[b]  As  a  general  rule,  money  cannot  be  ordered   to  be  paid  into  court,  except  upon 
admissions  in  the  answer.     Richardson  v.  Bank  of  England,  4  Myl.  &  Craig,  165  ;  S.  C. 

2  Lond.  Jurist,  911.     But  where  it  appears  from  the  answer  of  a  defendant,  that  he  has 
in  his  hands  a  specific  sum,  which  he  admits  to  be  due  to  the  complainant,  and  other 
matters  in  the  suit  are  contested,  the  Court  will  order  the  admitted  debt  to  be  paid  to  the 
complainant,  without  waiting  for  a  final  decree.    Clarkson  v.  De  Peyster,  1  Hopk.  274. 

Where  a  sum  is  reported  to  be  due  from  a  defendant,  and  he  acquiesces  in  the  report, 
but  the  cause  is  delayed  by  other  questions,  the  Court  will  sometimes  order  the  reported 
sum  to  be  paid  into  Court.  Ibid.  But  it  is  otherwise,  if  exceptions  be  taken  to  the 
report.  Creak  v.  Capell,  6  Mad.  1 14.  Nor  is  a  report,  showing  a  balance  due  from  a 
defendant,  a  sufficient  ground  for  an  order  directing  the  money  to  be  brought  into  court. 
The  plaintiff  should  proceed  to  a  decree,  which  he  may  enforce  by  the  usual  process. 
Campbell  v.  Braxton,  4  Hen.  &  Munf.  446.  But  see  Boxall  v.  Cobbett,  2  Lond.  Jurist, 
654,  per  Lord  Langdale,  M.  R.  July  24,  1838. 

[c]  A  purchaser  taking  possession,  without  the  consent  or  privity  of  the  vendor,  was 
ordered,  on  motion,  before  answer,  to  pay  the  purchase-money  into  court.     Blackburn 
v.  Stace,  6  Mad.  69.     So,  after  a  bill  filed',  if  the  purchaser  being  in  possession,  exercises 
acts  of  ownership,  he  may  be  compelled  to  bring  the  purchase-money  into  court.    M'Kim 
v.  Thompson,  1   Bland,  161  ;  Tindal  v.  Cobham,  2  Myl.  &  K.  385,  (8  Eng.  Ch.  Rep. 
46  ;)  per  Lord  Cottenham,  Grundy  v.  Masters,  4  Lond!  Jurist,  669. 
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of  the  answer,  such  a  balance  was  due ;  the  reference  to 
books  must  be  sufficient  to  make  them  parts  of  the  answer 
or  examination.(l) 

An  executor  admitting  a  balance  due  from  him  to  the 
testator  upon  an  unsettled  account,  was  ordered  to  pay 
the  amount  into  court  notwithstanding  there  were  debts 
of  the  testator  still  outstanding,  the  testator  having  died 
three  years  before. (2) [a]  Money  admitted  by  an  execu- 
tor to  be  in  the  hands  of  his  partner  is  in  his  own  hands 
for  the  purpose  of  being  ordered  to  be  paid  into  court.(3) 
An  order  was  made  that  a  stranger  might  be  at  liberty  to 
pay  money  into  court. (4) 

If  the  defendant  admits  by  his  answer  a  balance  in  his 
hands,  the  plaintiff  serves  a  notice  of  motion  that  he  may 
be  ordered(5)  on  or  before  the  —  day  of  — ,  to  pay  the 
same  into  the  name,  and  with  the  privity  of  the  Account- 
ant-General  of  this  court,  in  trust  in  the  cause,  and  that 
the  same  when  paid  in,  with  all  accumulations  of  dividends, 
may  be  laid  out  in  the  purchase  of  three  per  cent.  Conso- 
lidated Bank  Annuities.  If  the  object  is  to  obtain  a 
transfer  of  stock,  the  notice  is  varied  accordingly,  and 
[  *669  ]  *asks  that  all  dividends  now  due  or  to  accrue 
due  on  the  said  Bank  Annuities  previous  to  the  said  trans- 
fer, (the  amount  thereof  to  be  verified  by  affidavit,)  may 
be  paid  into  the  name  of  Accountant-General,  &c.  &c., 
and  it  also  asks  for  the  investment  of  the  same,  and  of  all 
accumulations  of  dividends.[a]  If  stock  is  standing  in 

(1)  Mills  v.  Hanson,  8  Ves.  68.  (2)  Mortlock  v.  Leathes,  2  Mer.  491. 

(3)  Johnson  v.  Aston,8  1  S.  &  S.  73.         (4)  Francis  v.  Collier,  5  Madd.  75. 

(5)  Where  money  is  to  be  paid  into  the  name  of  the  Accountant-General,  the  notice 

should  ask  for  it  to  be  paid  in  on  or  before  the day  of ,  and  not  within  a  given 

time  after  service,  as  if  the  order  is  drawn  in  the  latter  way,  it  imposes  the  necessity  of 
service,  even  if  the  party  is  willing  to  pay  in  the  money. 

[a]  A  report  of  a  Master  is  necessary,  before  the  Court  will  order  an  executor  to  pay 
into  court,  a  debt  he  may  owe  the  testator,  there  being  a  settlement  of  accounts  to  be 
made.  Hall  v.  Hall,  2  M'Cord's  Ch.  Rep.  317. 

It  is  the  rule,  that,  however  wide  the  power  given  to  executors,  by  the  will,  to  lend 
the  assets,  they  cannot  lend  upon  personal  security  ;  and  if  so  lent,  the  Court  will,  upon 
motion,  before  hearing,  make  them  bring  in  the  money.  Morrisey  v.  Foley,  2  Moll. 
346,  (12  Eng.  Ch.  Rep.  493.) 

An  executor  being  reported  to  hold  a  balance,  and  the  party  interested  calling  for  the 
investment  of  it,  pending  an  appeal  by  the  executor,  the  Court  will  compel  the  executor 
to  bring  in  the  sum  reported.  Carmichael  v.  Wilson,  3  Moll.  92. 

[a]  Notice  of  motion  was  given  for  the  payment  of  money  into  court,  but  the  notice 
did  not  proceed  to  state,  that  an  application  would  be  made  for  its  investment.  One  of 
the  parties  did  not  appear  on  the  motion  :  Held,  that  no  order  for  the  investment  of  the 
fund  could  be  made.  Robinson  v.  Wood,  1  Beav.  206. 

»Eng.  Chan.  Reps.  i.  38. 
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joint  names,  and  one  of  the  executors  is  plaintiff  and  the 
other  defendant,  the  notice  is  that  the  defendant  may  con- 
cur with  the  plaintiff  in  the  transfer.  If  the  schedules  to 
the  answer  are  not  cast  up,  so  that  the  balance  does  not 
appear,  the  plaintiff's  solicitor  attends  at  the  Six  Clerks' 
office,  and  casts  up  the  schedules  of  the  answer,  as  set 
forth  in  the  original  record,  and  makes  an  affidavit  that  he 
has  done  so,  and  of  the  balance  appearing  thereby  to  be 
due  from  the  executor. 

To  enforce  the  payment  of  money  by  a  party,  a  time 
should  be  limited  by  the  order,  within  which  time  the  same 
is  to  be  paid.(l)  The  order  being  drawn  up,  passed,  and 
entered,  is  left  with  the  clerk  in  court,  who  makes  out  and 
causes  to  be  sealed  a  writ  of  execution  of  the  order,  a  copy 
of  which  is  personally  served  on  the  party,  and  a  demand 
made,  and  on  affidavit  of  such  personal  service,  of  demand 
and  refusal,  an  attachment  issues.  If  the  order  directs 
money  to  be  paid  into  court,  the  service  of  the  writ  of 
execution  is  sufficient ;  and  on  an  affidavit  thereof,  and  on 
a  certificate  of  the  Accountant-General  that  the  money 
has  not  been  paid  in,  an  attachment  issues  (without  order) 
for  breach  of  the  writ  of  execution.  The  writ  of  execu- 
tion of  the  order  must  be  served  before  the  expiration  of 
the  time  limited  by  the  order  for  performing  the  same  ; 
for  if  served  after,  it  cannot  be  followed  up  by  process  of 
contempt.  If  the  party  is  unable  to  serve  it  within  such 
time,  he  applies  by  a  notice  of  motion,  for  an  order 
*that  the  party  may  pay  in  the  money  within  a  [  *6?0  ] 
further  time  limited  in  the  notice. 

To  compel  a  peer  or  a  member  of  Parliament,  being  a 
party,  to  pay  in  money,  a  writ  of  execution  is  served,  and 
on  affidavit  of  personal  service  thereof,  and  of  demand  and 
refusal,  a  motion  is  made  for  a  sequestration  nisi,  and  if 
the  money  is  not  paid  in,  this  is  followed  by  an  order 
absolute  for  sequestration.(2) 

An  order  to  pay  money  out  of  a  particular  fund  gives 
the  party  a  specific  lien  on  the  fund.(3)  Where  the  title 
to  a  fund  is  clear,  as  where  it  has  been  carried  to  a  sepa- 
rate account,  it  may  be  paid  out  on  motion,  otherwise  a 

(1)  Higgins  v .,  8  Ves.  381 .          (2)  See  Crawley  v.  Clarke,  3  Bro.  C,  C.  373. 

(3)  Smith  v.  Everett,  4  Bro.  C.  C.  64. 

54* 


670  PAYMENT  OF  MONEY,  ETC. 

petition  is  necessary. (l)[a]  Where  an  order  directing 
money  to  be  paid  out  is  appealed  from,  the  Accountant- 
General  is  justified  in  delaying  to  comply  with  the  order 
till  there  has  been  time  for  the  appellant  to  make  a  special 
application  for  a  stay  of  proceedings  to  the  Court 
belowr.(2)[6]  An  order  was  made  after  a  bill  had  been 
dismissed  for  the  payment  of  money  out  of  court.(3) 

The  party  desirous  of  paying  in  the  money  leaves  the 
order  with  the  clerk  of  the  Accountant-General,  who  pre- 
pares a  direction  for  the  purpose.  This  direction  and  the 
amount  to  be  paid  in  are  taken  to  the  bank,  and  the  money 
there  paid  in  as  explained  in  treating  of  the  manner  of 
paying  in  a  receivers  balance. 

(1)  Heathcote  v.  Edwards,  Jac.  504.        (2)  Ferguson  v.  Tadman,»  1  R.  &  M.  331. 
(3)  Wright  v.  Mitchell,  18  Ves.  293. 

[a]  The  proper  mode  of  obtaining  money  out  of  court,  is  by  petition  ;  but  the  rights 
of  the  parties  having  been  ascertained,  by  arbitration,  and  no  decree  having  been  made, 
the  Court  ordered  the  payment  of  money  out  of  court,  upon  motion.     Oliver  v.  Burt,  I 
Beav.  583. 

[b]  Where  a  sum  of  money  is  paid  into  court,  while  the  suit  is  pending  before  the 
Chancellor,  and  the  cause  is  subsequently  referred  to  a  Vice-Chancellor,  to  hear  and 
decide  the  same,  the  party  in  whose  favour  the  decision  is  made,  must,  for  the  purpose 
of  obtaining  the  fund,  obtain  an  order  from  the  Chancellor  that  the  register  or  assistant 
register  pay  over  the  fund,  in  conformity  with  the  decision  of  the  Vice-Chancellor. 
City  Bank  v.  Bangs,  4  Paige,  285. 

*Eng.  Chan.  Reps.  iv.  449. 
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CHAPTER  XXV. 

WHERE  MONEY  IS  ORDERED  TO  BE  PAID  TO  A  MARRIED  WOMAN, 
OR  SHE  IS  ORDERED  TO  EXECUTE  A  DEED. 

To  what  amount  paid  without  order,  671.  Petition  by  married  woman,  and  manner 
of  taking- her  examination  in  court,  672.  In  what  cases  consent  allowed,  673.  In 
what  manner  examination  taken  if  married  woman  resides  twenty  miles  from  Lon- 
don, 673.  Commissioners'  return,  674.  Proceedings  upon,  675.  Where  necessary 
for  married  woman  to  execute  a  deed,  675. 

IT  is  provided  by  a  General  Order  dated  16th  Febru- 
uary,  1806,  that  "if  the  Court  shall  direct  any  sum  or 
sums  of  money  to  be  paid,  or  the  Master  shall  report  any 
sum  of  money  due  to  any  unmarried  woman ;  and  it  shall 
happen  that  such  woman  shall  be  married  before  the  sum 
of  money  shall  be  paid  to  her,  the  Accountant-General  of 
the  Court  shall,  in  all  cases  where  the  sum  or  sums  of 
money  so  directed  to  be  paid,  or  so  reported  to  be  due 
and  unpaid,  as  aforesaid,  do  not  amount  in  the  whole  to 
the  sum  of  200/.  in  principal  money,  or  to  the  sum  of  10/. 
in  annual  payment,  upon  an  affidavit  being  made  by  any 
such  woman  and  her  husband  stating  her  marriage,  and 
that  no  settlement  or  agreement  for  a  settlement  had  been 
made,  affecting  or  relating  to  such  sum  or  sums,  draw  a 
draft  or  drafts  for  such  principal  money  not  amounting 
to  the  sum  of  200/.,  or  for  such  annual  payment  not 
amounting  to  the  *said  sum  of  10/.,  and  make  [  *672  ] 
the  same  draft  or  drafts  payable  to  such  woman,  or  her 
husband,  for  such  said  sum  or  sums  respectively. "(1) 

If  the  sum  of  money  reported  due  or  ordered  to  be  paid 
to  a  married  woman  exceeds  the  sum  of  200/.,  in  principal 
money,  or  the  sum  of  10/.  in  annual  payments,  the  married 
woman  presents  a  petition  jointly  with  her  husband  for  the 
payment  of  the  money  out  of  Court  to  such  person  or  per- 
sons, and  in  such  manner  as  she  specifies  in  the  petition. 
The  petition  is  presented,  answered,  and  set  down  for 
hearing,  in  the  same  manner  as  any  other  attendable  peti- 
tion ;  but  if  the  money  has  been  carried  over  to  the  separate 
account  of  the  married  woman,  or  the  order  declares  her 

(1)  Beam.  Ord.  464. 
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to  be  entitled  to  it,  the  petition  does  not  require  to  be 
served. 

When  the  petition  is  called  on  for  hearing,  if  the  married 
woman  resides,  or  is  in  or  near  London,  she  attends  in 
Court  and  is  examined  by  the  judge,  and  the  order  recites, 
"  And  the  petitioner  A.  B.,  the  wife  of  C.  D.,  being  present 
in  Court  and  examined  and  consenting,  and  being  desirous 
that  the  sum  of /.  should  be  paid  to,  &c.,"  and  con- 
cludes with  the  order  for  payment  accordingly. 

The  petition  is  supported  by  an  affidavit  of  no  settle- 
ment or  agreement  for  a  settlement  having  been  entered 
into  relative  to  or  affecting  the  sum  in  question. [a]  If  the 
parties  are  subjects  of  another  country,  and  the  laws  of 
that  country  do  not  require  a  settlement  on  the  wife,  the 
money  may  be  paid  to  the  husband.(l) 

If  the  order  on  further  direction  declares  the  right  of  a 
married  woman  to  a  sum  of  money  exceeding  2007.  or 
10/.  per  annum,  her  consent  as  to  the  disposition  of  such 
money  cannot  be  taken  on  the  hearing  of  the  cause  on 
further  directions,  unless  a  petition  is  presented  by  her  and 
[  *673  ]  her  ^husband  for  the  purpose,  in  which  case  the 
petition  may  come  on  together  with  the  further  directions, 
the  consent  may  be  then  taken,  and  one  order  be  drawn 
up  on  the  petition  and  on  the  further  directions.(2) 

The  Court  will  not  receive  the  consent  of  a  feme  covert 
to  bar  her  equity,  until  her  share  is  ascertained,(3)  nor 
to  give  up  her  reversionary  interest  in  part  vested,  and  in 
part  contingent,  in  a  fund  in  Court,  in  favour  of  a  pur- 
chaser from  her  husband.(4)  Where  a  married  woman 
will  consent  to  have  part  of  her  fortune  (in  Court)  paid  to 
her  husband,  the  Court  will  so  order  it  notwithstanding  the 

(1)  Dues  v.  Smith,*  Jac.  544. 

(2)  In  Campbell  v.  Harding,b  6  Sim.  283,  the  reporter  has  mistaken  the  practice, 
stating,  that  the  order  for  the  payment  of  the  funds  to  the  husband  cannot  be  included 
in  the  order  on  further  directions,  but  must  be  obtained   by  petition.    The  order  for 
payment  is  often  included  in  the  order  on  further  directions,  but,  to  warrant  such  order, 
a  petition  must  be  presented,  as  the  Court  never  takes  cognizance  on  further  directions 
of  any  matter  not  contained  in  the  Master's  report. 

(3)  Jernegan  v.  Baxter,  6  Madd.  32.  (4)  Wade  v.  Saunders,'  1  T.  &  R.  306. 

[a]  On  application  for  payment  of  a  sum  belonging  to  a  married  woman,  the  affidavit, 
in  support  of  the  application,  must  either  deny  any  settlement  whatever,  or  if  it  states  a 
settlement  purporting  not  to  embrace  the  sum  in  question,  such  settlement  must  be  pro- 
duced in  Court,  for  examination.  Per  Lord  Langdale,  M.  R.  (Dec.  23, 1839,)  Anony- 
mous, 4  Lond.  Jurist,  5. 

»Eng.  Chan.  Reps.  iv.  257.  1b.  ix.  270.  <Ib.  xi.  171. 
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trustee  of  her  settlement  opposes  the  application,(l)  unless 
the  fund  is  settled  on  her  marriage  for  her  separate  use 
during  her  life,  with  a  clause  against  anticipation,  with 
remainder  to  the  survivor  of  her  and  her  husband. (2) 
Money  bequeathed  to  be  invested  in  an  annuity  for  the 
life  of  a  married  woman  for  her  separate  use,  was  paid  to 
the  husband  upon  her  consent  taken  in  Court.  In  this 
case  WOOL  was  bequeathed  to  be  invested,  but  the  fund 
being  deficient,  only  326/.  was  apportioned  as  the  share 
of  the  married  woman. (3) 

If  the  married  woman  resides  twenty  miles  from  Lon- 
don, and  does  not  wish  to  attend  in  Court,  the  petition 
should  pray  that  "  R.  S.  T.,  and  V.  may  be  appointed  to 
examine  your  petitioner,  A.  B.  (wife),  separate  and  apart 
*from  her  husband,  as  to  the  application  and  [  *674  ] 

disposal  of  the  said  sum  of /."     The  order  directs 

"  that  A.  B.,  the  wife  of  C.  D.,  do  attend  R.  S.  T.,  and 

V.,  all  of  the  city  of ,  in  the  county  of ,"  or  any 

two  of  them,  who  are  to  examine  her  solely  and  secretly 
and  separate  and  apart  from  the  said  C.  D.,  her  husband, 
to  whom  and  in  what  manner  or  for  what  purpose  she  is 

willing  and  desirous  that  the  sum  of /.  to  which  she 

is  entitled,  &c.,  shall  be  paid,  transferred  or  disposed  of; 
and  the  said  R.  S.  T.  and  V.,  or  such  of  them  as  shall  so 
examine  her,  are  to  take  such  examination  in  writing, 
which  is  to  be  signed  by  them,  and  the  signing  of  the  said 
examination  and  certificate  is  to  be  verified  by  affidavit ; 
but  previously  to  such  examination,  the  said  C.  D.  and 
A.  B.,  his  wife,  are  severally  to  make  oath  that  the  said 
C.  D.  hath  not  made  any  settlement  or  provision  for  his 
said  wife  and  the  issue  of  the  marriage,  or  entered  into 
any  agreement  so  to  do ;  or  in  case  the  said  C.  D.  hath 
made  a  settlement  or  agreement  as  aforesaid ;  then  that 
the  said  sum  of  — /.,  or  any  part  thereof,  is  not  in  any 
way  subject  to  the  uses  or  trusts  of  such  settlement  or 
agreement,  and  the  order  provides  that  after  the  return  of 
such  examination  and  certificate,  such  further  order  shall 
be  made  as  shall  be  just." 

The  order  nominates  and  appoints  the  commissioners, 
and  is  a  sufficient  authority  for  them  without  any  commis- 
sion or  writ  being  made  out  and  sealed.  In  pursuance 

(1)  Dimmoch  v.  Atkinson,  3  Bro.  C.  C.  195.     (2)  Richie  v.  Broadbent,  2  J.  &  W.  456, 
(3)  Gullan  v.  Trimbey,  2  J.  &  W.  457,  (n.) 
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of  this  direction  in  the  order,  the  husband  and  wife  make 
their  joint  affidavit  of  no  settlement  in  the  terms  and  lan- 
guage of  the  order.  The  commissioners,  or  any  two  of 
them,  then  call  the  wife  before  them,  and  take  her  exami- 
nation separate  and  apart  from  her  husband,  which  is 
usually  returned  in  the  form  given  in  the  Appendix. 

Having  taken  the  examination  of  the  married  woman, 
they  certify  the  same,  and  in  what  manner,  and  to  whom 
[  *675  ]  *she  is  desirous  that  the  money  shall  be  paid. 
The  execution  of  the  commission  and  of  the  certificate  are 
proved  by  affidavit. 

If  the  examination  is  taken  abroad,  the  signature  of  the 
person  before  whom  the  oath  was  taken,  must  be  proved. 
The  affidavit  and  the  examination  are  filed  at  the  Report 
Office. 

On  the  return  of  the  commission,  a  petition  is  presented 
for  the  payment  of  the  sum  of — /.,  according  to  the  wish 
of  the  married  woman,  as  expressed  in  her  examination 
and  in  the  commissioner's  return.(l) 

If  it  is  necessary  for  a  married  woman  to  execute  a 
deed,  the  order  directs  a  commission  to  take  her  exami- 
nation, and  the  commissioners  certify  that,  pursuant  to  an 

order  dated  the day  of ,  they  attended  A.  B.  (the 

wife),  and  after  having,  separately  and  apart  from  her 
husband,  read  to  her  the  deed  or  deeds  dated,  &c.,  in  the 
decree  (or  order)  mentioned,  and  explained  to  her  the 
purport  and  effect  thereof,  they  did  examine  her  separate 
and  apart  from  her  said  husband  whether  she  had  freely 
and  voluntarily  executed  the  said  deed,  and  whether  she 
was  consenting  that  the  same  should  be  carried  into  exe- 
cution, and  on  such  examination  she  did  declare  that  she 
had  executed  the  said  deed  freely  and  voluntarily,  and  was 
consenting  and  desirous  that  the  same  should  be  carried 
into  execution,  and  that  they  took  down  such  her  examina- 
tion or  declaration  in  writing,  and  that  she  thereupon 
signed  the  same  as  the  same  appears  above.  By  the  exa- 
[  *676  ]  mination  ^referred  to  in  the  certificate  signed  by 
A.  B.  she  declares  that  she  has  freely  and  voluntarily  exe- 


(1)  The  necessity  of  presenting  two  petitions  and  obtaining  two  orders,  before  a 
married  woman  can  receive  a  sum  of  money  reported  due  and  directed  to  be  paid  to  her, 
appears  a  great  hardship  ;  and  no  evil  suggests  itself  as  likely  to  result  if  one  petition  was 
dispensed  with,  and  her  counsel  allowed  to  ask  to  have  the  usual  direction  incorporated 
in  the  order  which  contained  the  direction  for  the  payment. 
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cuted  the  deed,  and  is  well  acquainted  with  the  purport 
and  effect  thereof,  and  desires  that  the  same  may  be  carried 
into  execution.(l) 
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IN  the  early  history  of  the  Court  of  Chancery,  the  Six 
Clerks  and  their  under-clerks  appear  to  have  acted  as 
the  attorneys  of  the  suitors.  As  business  increased,  the 
latter  became  a  distinct  body,  and  were  recognised  by  the 
Court  under  the  denomination  of  sworn  clerks  or  clerks 
in  court.  The  advance  of  commerce,  with  its  consequent 
accessions  of  wealth,  so  multiplied  the  subjects  requiring 
the  judgment  of  a  Court  of  equity,  that  the  limits  of  a 
public  office  were  *found  wholly  inadequate  to  [  *677  ] 
supply  a  sufficient  number  of  attorneys  to  conduct  the 
business  of  the  suitors.  Hence  originated  the  solicitors 
of  the  Court  of  Chancery. 

The  Court  exercises  a  summary  jurisdiction  over  solici- 
tors, and  may  upon  a  petition  without  a  suit  order  the 
taxation  of  their  bills  of  costs,  or  that  they  may  deliver  up 
papers  of  their  clients,  or  upon  misconduct  may  strike 
them  off  the  rolls  of  the  Court.(2)[a]  The  late  Lord  Ten- 

(1)  Tasburg's  Case,  and  the  precedents  there  cited  from  the  Registrar's  book,  1  V.  & 
B.  509. 

(2)  Mr.  Justice  Mitchell's  Case,  2  Atk.  174.    Exparte  Earl  of  Uxbridge,  6  Ves.  425. 
Re  Murray,  1  Russ.519. 

[a]  If  a  deceit  is  practised  by  a  solicitor  in  his  character  as  such,  although  not  in  a 
suit  pending  in  the  Court,  he  will  be  removed  from  his  office  as  solicitor.  Matter  of 
Peterson,  3  Paige,  510. 
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terden  thus  expresses  himself  upon  this  point :  "  Now  the 
rule  by  which  the  Court  are  to  be  governed  in  exercising 
this  summary  jurisdiction  over  its  officers  seems  to  me  to 
be  this, — Where  an  attorney  is  employed  in  a  matter 
wholly  unconnected  with  his  professional  character,  the 
Court  will  not  interfere  in  a  summary  manner  to  compel 
him  to  execute  faithfully  the  trust  reposed  in  him ;  but 
where  the  employment  is  so  connected  with  his  profes- 
sional character,  as  to  afford  a  presumption  that  his 
character  formed  the  ground  of  his  employment  by  the 
client,  there  the  Court  will  exercise  this  jurisdiction.(l)[6] 
This  summary  jurisdiction  appears  to  extend  to  the  repre- 
sentatives of  a  solicitor.(2) 

An  attorney  submitting  to  produce  title  deeds  of  his 
client  in  his  possession,  as  the  Court  shall  direct,  may  be 
called  upon  to  produce  them  if  the  principal  himself  could 
have  been  called  upon  to  do  so,  the  possession  of  the 
attorney  being  the  possession  of  the  client.(3)  Generally, 
it  is  not  necessary  to  make  an  attorney  a  party  because 
he  has  title  deeds  in  his  possession,  although  it  may 
become  so  under  particular  circumstances. (4) 

The  intimate  connexion  which  subsists  between  a  soli- 
[  *678  ]  citor  *and  his  client,  has  induced  the  Court  to 
provide  peculiar  regulations  for  the  protection  of  the  client, 
thus  it  has  been  shown  that  a  solicitor  when  examined  as 
a  witness  is  not  allowed  to  disclose  any  thing  which  has 
come  to  his  knowledge  as  the  professional  adviser  of  his 
client,  and  the  same  principle  pervades  all  transactions 
between  them. [a] 

A  solicitor  for  one  of  the  parties  in  a  suit  cannot  become 
the  solicitor  for  the  opposite  party,  though  he  is  separated 
from  the  partnership,  which  jointly  were  so  employed  for 

(1)  Beam.  Costs,  276.  (2)  Redfearn  v.  Sowerby,  1  Swanst.  84. 

(3)  Fenvvick  v.  Reed,  1  Mer.  114,  and  see  Baker  v.  Henderson,*  4  Sim.  27. 

(4)  Fenwick  v.  Reed,  1  Mer.  114. 

[b]  Matter  of  Bleakley,  5  Paige,  311  ;  Re  Aitkin,  4  Barn.  &  Aid.  47,  (6  Eng.  Com. 

Law  Rep.  344  ;)  De  Woolfe  v. ,  2  Chit.  Rep.  68,  (18  Eng.  Com.  Law  Rep.  251  ;) 

Re  Knight,  1  Bing.  91,  (8  Eng.  Com.  Law  Rep.  259 ;)  Exparte ,  2  Dowl.  Pr.  C. 

110;  1  Chit.  Archb.  7th  ed.  61  ;  Cra.  Prac.  2d  ed.  55. 

Though  if  a  party  commence  an  action  against  his  solicitor,  for  money  owing  to  him, 
he  cannot  make  a  summary  application,  against  him,  to  the  Court,  to  make  him  pay  the 
amount,  until  he  has  discontinued  the  action.  (C.  P.  Easter  Term,  1841,)  Anonymous, 
5  Lond.  Jurist,  678. 

[a]  See  ante,  345,  note  [c]. 

>Eng.  Chan.  Reps.  vi.  15. 
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such  former  party,  and  although  the  deed  of  dissolution 
stipulated  that  he  should  not  act  for  such  former  party  ,(1)[6] 
but  an  articled  clerk  to  a  solicitor  commencing  practice 
for  himself  cannot  be  restrained  from  acting  as  solicitor 
for  parties  against  whom  his  master  was  employed  upon 
general  allegation  of  his  having  in  his  former  service 
acquired  information  likely  to  be  prejudicial  to  the  clients 
of  his  master.(2) 

If  a  solicitor,  in  the  course  of  his  client's  transactions, 
acquires  a  knowledge  of  the  value  of  his  client's  property,  - 
which  the  client  had  not,  and,  with  that  knowledge,  makes 
a  representation  and  a  proposal  to  purchase,  as  of  a  cer- 
tain value,  that  which  he  knows  to  be  of  a  much  higher 
value,  the  client  is  entitled  to  relief.(3)  And  without  such 
knowledge  on  the  part  of  the  solicitor,  if  even  he  conscien- 
tiously represents  the  property  to  be  of  less  value  than  it 
is,  and  purchases,  the  Court  will  relieve  the  client.(4) 

Where  the  same  counsel  or  agent  (solicitor)  is  employ- 
ed on  both  sides,  each  side  is  affected  with  the  notice  which 
that  agent  or  counsel  hath.(5) 

*The  client  must  suffer  from  the  neglect  of  his  [  *679  ] 
solicitor,  and  the  Court  will  not  relieve  him  upon  terms  from 
the  penal  consequences  of  his  mistakes.[6]  In  Floyd  v. 
Nangle,(7)  it  is  said  if  a  solicitor  has  been  negligent  in 
managing  a  client's  business  the  Court  can  grant  an 
attachment  against  him,  but  in  a  recent  case  of  Frankland 
v.  Lucas,(8)  the  Court  refused  to  entertain  a  petition  by 
the  client  against  his  solicitor,  who  was  alleged  to  have 
suffered  a  bill  to  be  dismissed  with  costs  through  negli- 
gence, and  the  client  was  compelled  to  bring  an  action  at 
law.  If  a  client  suffers  by  the  ignorance  or  mistake  of 
his  solicitor,  his  remedy  is  an  action  at  law.[a] 

(1)  Earl  Cholmondeley  v.  Lord  Clinton,  Coop.  80. 

(2)  Bricheno  v.  Thorp,*  Jac.  300.         (3)  Montesquieu  v.  Sandy,  18  Vee.  307. 

(4)  Idem  ;  and  see  Champion  v.  Rigby.t-  1  R.  &  M.  539. 

(5)  Le  Neve  v.  Le  Neve,  1  Amb.  438. 

(6)  Walmesley  v.  Froude,'  1  R.  &  M.  334.  (7)  3  Atk.  568. 
(8)  4  Sim.J  586. 

[b]  A  solicitor  is  bound  to  disclose  to  his  client,  if  he  has  any  adverse  retainer,  which 
may  affect  his  own  judgment  or  his  client's  interest.  Williams  v.  Reed,  3  Mason,  405. 

[a]  According  to  the  practice  at  law,  (to  which  in  reference  to  the  duties  and  liabili- 
ties of  attorneys,  the  practice  of  this  Court  is  analogous,  Mumford  v.  Murray,  1  Hopk. 
369,)  if  there  were  fraud  or  collusion  between  the  solicitor  and  the  opposite  party,  and 

"Eng.  Chan.  Reps.  iv.  141.        LIb.  iv.  548,        <=Ib.  iv,  451.        dlb.  vi.  266. 

VOL*  i.  55 
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The  agreement  for  the  sale  of  the  business  of  an  attor- 
ney cannot  be  specifically  performed  in  equity,  as  although 
the  Court  can  order  the  consideration  money  to  be  paid, 
they  have  no  means  of  securing  him  any  thing  in  return. 
A  stipulation  that  A.  B.  should  not  carry  on  a  business 
within  a  certain  distance  of  a  place  may  be  enforced,  but 
clients  are  the  objects  of  trust  and  confidence.(l) 

A  solicitor  ought  to  have  a  special  authority  from  his 
client  for  instituting  a  suit,  but  such  authority  need  not  be 
in  writing.(2)[6] 

ARTICLED  CLERKS. 

To  enable  a  person  to  act  as  a  solicitor  of  this  Court 
it  is  necessary  that  he  should  serve  for  five  years  under 
written  articles  to  a  solicitor  duly  sworn  and  admitted,(3) 
unless  he  has  taken  the  decree  of  bachelor  of  arts  or  of  law, 
in  the  universities  of  Oxford,  Cambridge  or  Dublin,  within 
[  %SO  ]  four  *years  previously,  in  which  case  he  need 
only  serve  for  the  space  of  three  years,(4)  and  that,  at  the 
expiration  of  his  articles  he  should  procure  himself  to  be 
admitted  to  practice  as  a  solicitor ;  and  that  he  should 
annually  take  out  a  certificate  authorizing  him  to  do  so. 

A  solicitor  is  not  entitled  to  have  more  than  two  arti- 
cled clerks  serving  him  at  the  same  time  ;(5)  nor  can  a 
solicitor  take  or  retain  an  articled  clerk  after  he  has  left 
off  practice,  or  during  such  time  as  he  shall  not  actually 
practise  or  carry  on  the  business  of  an  attorney.(G)  Nor 
can  a  solicitor  employed  as  a  writer  or  clerk,  take  an 
articled  clerk  during  the  time  of  such  employment ;  and 
service  by  a  clerk  to  an  attorney  during  such  time  will 
not  entitle  him  to  be  admitted. (7)  The  articles  are 
engrossed  on  a  120/.  stamp.  It  is  required  that  an  affi- 

(1)  Bozon  v.  Farlow,  1  Mer.  459. 

(2)  Lord  v.  Kellett,*  2  M.  &  K.  1.  (3)  2  Geo.  2,  c.  23,  s.  5. 
(4)  Arch.  K.  B.  Practice,  15.                                (5)  2  Geo.  2,  c.  23,  s.  15. 

(6)  22  Geo.  2,  c.  46,  s.  7.    Arch.  K.  B.  Practice.  (7)  31  Geo.  3,  c.  2. 

the  solicitor  were  insolvent,  relief  would  be  given.    Gra.  Prac.  2d  ed.  44,  45,  and  cases 
there  cited. 

[b]  The  retainer  of  a  solicitor  need  not  be  in  writing ;  but  if  he  neglect  taking  the 
precaution,  and  his  retainer  being  afterwards  questioned,  there  is  nothing  but  assertion 
against  assertion,  he  must  bear  the  costs  of  the  risk  he  thus  undertakes.  Wiggins  v. 
Peppin,  2  Beav.  403, 

aEng.  Chan.  Reps.  vii.  23] . 
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davit  of  the  due  execution  of  the  article  should  be  filed 
within  three  months  after  the  date  of  the  articles,  and 
that  they  should  be  enrolled  within  six  months  after  execu- 
tion.(l)  If  the  master  of  the  articled  clerk  dies  during 
articles,  a  proportionate  part  of  the  premium  must  be 
returned.  In  a  case  where  A.  an  attorney,  took  B.  as  his 
clerk,  and  received  120/.  as  a  premium,  and  agreed  with 
the  father  of  B.  to  return  60/.  of  the  money  if  A.  died 
within  a  year ;  A.  dying  within  three  weeks,  the  executor 
of  A.  was  decreed  to  pay  back  100/.(2) 

The  clerk  shall  continue  and  be  actually  employed  by 
the  attorney  or  solicitor  to  whom  he  is  bound,  or  by  his 
agent,  in  the  proper  business,  practice  or  employment  of 
an  attorney  or  solicitor,  during  the  entire  period  of  service 
(viz.  five  years)  specified  in  the  articles,(3)  and  of  the 
time  so  ^specified,  he  shall  not  serve  more  than  [  *681  ] 
one  year  with  the  agent,  or  if  he  is  bound  for  five  years, 
and  serve  a  part  of  the  time  (not  exceeding  a  year)  as 
pupil  to  a  practising  barrister,  or  certificated  special  pleader, 
such  part  shall  be  reckoned  and  allowed  him  in  the  five 
years.(4) 

ADMISSION  OF  SOLICITORS. 

By  order  of  29th  July,  1836,  It  was  ordered  by  the 
Right  Honourable  the  Master  of  the  Rolls,  with  the  appro- 
bation of  the  Masters  in  Ordinary  of  the  High  Court  of 
Chancery,  That  no  person  who  shall  not  have  previously 
been  admitted  an  attorney  of  the  Court  of  King's  Bench, 
Common  Pleas,  and  Exchequer,  or  one  of  them,  shall 
hereafter  be  admitted  to  take  the  oath  by  the  said  statute 
of  2  G.  2,  c.  23,  appointed  to  be  taken  by  persons  apply- 
ing to  act  as  solicitors  in  his  Majesty's  High  Court  of 
Chancery  in  England,  except  upon  production  of  a  certifi- 
cate in  writing  to  the  purport  or  effect  hereinafter  men- 
tioned. 

And  it  is  further  ordered,  that  every  person  who  has  not 
previously  been  admitted  an  attorney  as  aforesaid,  shall, 
before  he  be  admitted  to  take  the  oath  required  to  be  taken 
by  persons  applying  to  be  admitted  as  solicitors  as  afore^ 
said,  undergo  an  examination  touching  his  fitness  and 

(1)  Arch.  K.  B.  Practice.  (2)  Newton  v.  Rowse,  I  Vern.  460. 

(3)  22  Geo.  2,  c.  46,  s.  8.    2  Geo.  2,  c.  23,  s.  5.  (4)  Arch.  K.  B.  Practice,  18, 
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capacity  to  act  as  a  solicitor  of  the  said  Court  of  Chan- 
cery ;  and  that  four  of  the  sworn  clerks  of  the  Court  of 
Chancery,  and  twelve  solicitors  of  the  same  Court,  to  be 
appointed  by  the  Master  of  the  Rolls,  on  the  twenty-eighth 
day  of  July,  in  this  present  year,  and  on  the  first  day  of 
Easter  Term  in  every  succeeding  year,  shall  be  examiners, 
for  the  purpose  of  examining  and  inquiring  touching  the 
[  *682  ]  fitness  and  capacity  *of  every  such  applicant  for 
admission  as  a  solicitor ;  and  that  any  five  of  the  said 
examiners  (one  whereof  to  be  one  of  such  sworn  clerks) 
shall  be  competent  to  conduct  the  examination  of  such 
applicant ;  and  that  one  of  the  Masters  in  ordinary  of  the 
said  Court  of  Chancery  shall  be  present  and  preside  at  the 
said  examination,  and  shall,  or  shall  not,  take  part  in  the 
said  examination,  as  he  shall  in  his  discretion  think  fit ; 
and  that,  if  the  said  examiners,  or  the  major  part  of  them, 
shall  be  satisfied  of  the  fitness  and  capacity  of  the  appli- 
cant to  act  as  a  solicitor,  then  the  said  examiners,  or  the 
major  part  of  the  said  examiners,  shall  give  them  a  certi- 
ficate, under  their  hands,  testifying  such  fitness  and  capa- 
city ;  and  the  said  Master  shall  sign  the  said  certificate, 
in  testimony  of  his  having  been  present  and  presided  at 
the  said  examination ;  and  such  certificate  shall  be  in  force 
until  the  end  of  the  term  next  following  the  date  thereof, 
and  no  longer,  unless  the  time  shall  be  specially  extended 
by  order  of  the  Master  of  the  Rolls. 

And  it  is  further  ordered,  that  the  examiners  so  to  be 
appointed,  shall  conduct  the  said  examination  under  regu- 
lations to  be  first  submitted  to,  and  approved  by,  the 
Master  of  the  Rolls. 

And  it  is  further  ordered,  that  in  case  any  person  shall 
be  dissatisfied  with  the  refusal  of  the  said  examiners  to 
grant  such  certificate,  he  shall  be  at  liberty  to  apply  for 
admission  by  petition  in  writing  to  the  Master  of  the  Rolls, 
upon  which  no  fee  shall  be  received,  and  which  petition 
shall  be  heard  by  the  Master  of  the  Rolls  at  such  time  as 
he  shall  appoint ;  and  the  Master  of  the  Rolls  shall,  upon 
hearing  thereof,  make  such  order  as  to  him  shall  seem  meet. 

And  it  is  further  ordered,  that  such  examination  as 
aforesaid  shall  be  held  at  the  Rolls  House  in  Chancery 
Lane,  on  such  day  or  days  (being  within  the  last  ten  days 
[  *683  ]  of  term)  *as  the  Master  of  the  Rolls  shall  appoint ; 
and  that  any  person  not  previously  admitted  an  attorney 
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of  the  courts  of  law  aforesaid,  or  one  of  them,  and  desirous 
of  being  admitted  a  solicitor  of  the  said  Court  of  Chan- 
cery, shall,  six  weeks  at  least  before  the  commencement 
of  the  term  in  or  as  of  which  he  shall  propose  to  be  admit- 
ted a  solicitor  as  aforesaid,  cause  to  be  delivered  at  the 
Secretary's  Office  in  the  Rolls  Yard,  a  notice  in  writing, 
signed  by  himself,  containing  a  statement  of  his  then  place 
of  abode,  and  the  name  or  names  and  place  or  places  of 
abode  of  the  person  or  persons  with  whom  he  has  served 
as  an  articled  clerk  during  the  continuance  of  his  articles 
of  clerkship,  and  containing  in  addition  thereto,  a  state- 
ment of  his  place  or  places  of  abode  or  service  for  the  last 
preceding  twelve  months ;  and  the  under-secretary  of  the 
Master  of  the  Rolls  shall  reduce  all  such  notices  into  an 
alphabetical  list,  under  convenient  heads,  and  shall,  one 
month  at  the  least  before  the  first  day  of  term,  affix  such 
list  on  some  conspicuous  place  within,  and  on  the  outside 
of  the  Secretary's  Office  in  the  Rolls  Yard,  the  Public 
Office,  the  Registrar's  Office,  and  the  Six  Clerks'  Office  ; 
and  the  said  Under-Secretary  shall  also,  at  the  time  afore- 
said, furnish  the  examiners,  and  also,  the  Secretary  of  the 
Incorporated  Law  Society  of  the  United  Kingdom,  with  a 
copy  or  copies  of  the  said  list. 

In  pursuance  of  the  said  order,  the  following  regulations 
touching  the  examination  thereby  required  have  been 
submitted  to,  and  approved  by,  the  Right  Honourable  the 
Master  of  the  Rolls  : — 

I.  That  every  person  applying  to  be   admitted  as  a 
solicitor  of  the  High  Court  of  Chancery,  pursuant  to  the 
said  orders,  shall,  within  the  first  seven  days  of  the  term 
in  or  as  of  which  he  is  desirous  of  being  admitted,  leave, 
or  cause  to  be  left,  with  the  Secretary  of  the  Incorporated 
Law  Society,  at  the  Hall  of  the  said  Society  in  Chancery 
Lane,  for  the  ^inspection  and  consideration  of  [  *684  ] 
the  examiners,  his  articles  of  clerkship  duly  stamped,  and 
also  any  assignment  which  may  have  been  made  thereof, 
together  with  answers  in  writing  to  the  several  questions 
hereunto  annexed,  signed  by  the  applicant. 

II.  That  in  case  the  applicant  shall  show  sufficient  cause 
to  the  satisfaction  of  the  examiners,  or  the  major  part  of 
them,  why  the  first  regulation  cannot  be  fully  complied 
with,  it  shall  be  in  the  power  of  the  said  examiners,  or  the 
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major  part  of  them,  with  the  approbation  of  one  of  the 
said  Masters,  to  dispense  with  any  part  of  the  first  regu- 
lation that  they  may  think  fit  and  reasonable. 

III.  That  every  person  applying  for  admission   shall 
also,  if  required,  sign  and  leave,  or  cause  to  be  left,  with 
the  secretary  of  the  said  society,  for  the  inspection  and 
consideration  of  the  examiners,  answers  in  writing  to  such 
other  written  or  printed  questions  as  shall  be  proposed  by 
the  said  examiners  touching  his  said  service  and  conduct. 
And  moreover  that  every  person  applying  for  admission 
shall,  if  required,  procure  the  attorney  or  attorneys,  solici- 
tor or  solicitors,  with  whom  he   shall   have  served  his 
clerkship,  as  aforesaid,  to  answer,  either  personally  or  in 
writing,  to  the  questions  hereunto  annexed,  and  also  to 
any  other  questions  touching  the  service  or  conduct  of 
the  applicant,  unless  it  shall  appear  to  the  satisfaction  of 
the  said  examiners,  or  the  major  part  of  them,  that  he  is 
unable  to  procure  the  said  attorney  or  attorneys,  solicitor 
or  solicitors,  to  attend  or  answer  any  such  questions  as 
aforesaid. 

IV.  That  every  person  so  applying  shall  also  attend  the 
said  master  and  examiners  at  the  Rolls  House,  at  such 
time  or  times  as  shall  be  duly  appointed  for  that  purpose, 
and  shall  answer  such  questions  as  the  said  examiners 
shall  then  and  there,  in  the  presence  of  one  of  the  Masters 
of  the  High  Court  of  Chancery,4  put  to  him,  by  written  or 
[  *685  ]  ^printed  papers,  touching  as  well  the  matters 
hereinbefore  mentioned,  as  also  touching  his  fitness  and 
capacity  to  act  as  a  solicitor. 

V.  That  upon  compliance  with  the  aforesaid  regulations, 
and  if  the  examiners  present  at,  and  conducting,  the  said 
examination,  or  the  major  part  of  the  said  examiners, 
shall  be  satisfied  as  to  the  fitness  and  capacity  of  the 
person  so  applying  to  act  as  a  solicitor,  the  said  Master 
and  the  examiners,  or  the  said  Master  and  the  major  part 
of  the  said  examiners,  shall  sign  a  certificate  in  the  follow- 
ing form : — 

We  do  hereby  certify  that  A.  B.  hath  been  examined 
by  us,  the  undersigned  examiners,  before  me,  the  under- 
signed Master  of  the  High  Court  of  Chancery,  as  required 
by  the  order  and  regulations  made  and  approved  of  by 
the  Right  Honourable  the  Master  of  the  Rolls,  on  the  27th 
day  of  July,  1836.  And  we,  the  undersigned  examiners, 
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do  testify  that  A.  B.  is  fit  and  capable  to  act  as  a  solicitor 
of  the  High  Court  of  Chancery. 

LANGDALE,  M.  R. 

Questions  as  to  due  Service,  to  be  answered  by  the  Clerk. 

I.  What  was  your  age  on  the  day  of  the  date  of  your 
articles  ? 

II.  Have  you  served  the  whole  term  of  your  articles  at 
the  office  where  the  attorney  or  attorneys,  solicitor  or  soli- 
citors, to  whom  you  were  articled  or  assigned  carried  on 
his  or  their  business  ?  and  if  not,  state  the  reason. 

III.  Have  you  at  any  time  during  the  term  of  your 
articles  been  absent  without  the  permission  of  the  attorney 
or   attorneys,  solicitor  or  solicitors,  to  whom  you  were 
^articled  or  assigned  ?  and  if  so,  state  the  length  [  *6S6  ] 
and  occasions  of  such  absence. 

IV.  Have  you  during  the  period  of  your  articles,  been 
engaged    or    concerned   in    any  profession,  business,  or 
employment,  other  than  your  professional  employment  as 
clerk  to  the  attorney  or  attorneys,  solicitor  or  solicitors, 
to  whom  you  were  articled  or  assigned  ? 

V.  Have  you  since  the  expiration  of  you  articles  been 
engaged  or  concerned,  and  for  how  long  time,  in  any  and 
what  profession,  trade,  business,  or  employment,  other  than 
the  profession  of  an  Attorney  or  Solicitor  ? 

Questions  as  to  due  Service,  to  be  answered  by  the  Attorney 

or  Solicitor. 

I.  Has  A.  B.  served  the  whole  term  of  his  Articles  at 
the  office  where  you  carry  on  your  business  ?  and  if  not, 
state  the  reason. 

II.  Has  the  said  A.  B.,  at  any  time  during  the  term  of 
his  Articles,  been  absent  without  your  permission  ?  and  if 
so,  state  the  length  and  occasions  of  such  absence. 

III.  Has   the    said  A.  B.,  during    the    period    of  his 
Articles,  been  engaged  or  concerned  in  any  profession, 
business,   or    employment,   other   than   his    professional 
employment  as  your  Articled  Clerk  ? 

IV.  Has  the  said  A.  B.,  during  the  whole-  term  of  his 
Clerkship,  with   the   exceptions  above  mentioned,   been 
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faithfully  and  diligently  employed  in  your  professional 
business  of  an  Attorney  or  Solicitor  ? 

V.  Has  the  said  A.  B.,  since  the  expiration  of  his 
Articles  been  engaged  or  concerned,  and  for  how  long 
time,  in  any  and  what  profession,  trade,  business,  or 
employment,  other  than  the  profession  of  an  Attorney  or 
Solicitor  ? 

[  *687  ]  ^Solicitors  are  admitted  by  his  honour  the 
Master  of  the  Rolls,  or  by  two  Masters  on  the  next  morn- 
ing after  each  term,  at  nine  o'clock.  To  enable  an  articled 
clerk  to  be  admitted,  he  obtains  a  certificate  (in  the  form 
given  in  the  Appendix,)  signed  by  two  practising  barristers 
and  a  sworn  clerk,  that  he  is  a  person  of  integrity  and 
ability,  and  properly  qualified  to  be  admitted  a  solicitor  in 
his  Majesty's  High  Court  of  Chancery.  The  respective 
signatures  to  this  certificate  are  verified  by  an  affidavit, 
on  unstamped  paper,  which  affidavit  also  verifies  the  pay- 
ment of  the  stamp  duty  of  120/.  imposed  on  articles  of 
clerkship. 

If  the  party  applying  to  be  admitted  in  Chancery  has 
been  admitted  in  another  Court,  he  leaves  his  common  law 
admission,  and  the  above  certificate  and  affidavit  three 
days  before  the  day  of  admission.  If  he  has  not  been 
admitted  in  another  court  he  leaves  his  articles(l)  of 
clerkship,  an  affidavit  of  having  filed  the  same,  and  the 
before-mentioned  certificate  and  affidavit,  verifying  the 
same  prior  to  the  first  day  of  term.  Gentlemen  whose 
residence  has  been  in  London  for  the  first  two  years, 
leave  the  above  credentials  with  his  honour's  secretary. 
Gentlemen  who  have  not  resided  in  London,  the  whole  of 
the  last  two  years  leave  the  above  credentials  with  the 
clerk  of  the  public  office. 

If  the  articled  clerk  has  been  assigned  to  another  soli- 
citor, the  articles  to  such  solicitor  must  be  produced  and 
left  in  addition  to  the  other  documents,  together  with  an 
affidavit  of  their  being  registered  and  enrolled. 

The  affidavit  left  by  those  not  admitted  in  other  courts, 
verifies  the  execution  of  the  articles  of  clerkship,  and  that 
the  same  have  been  duly  filed  and  enrolled.  The  affidavit 
[  *688  ]  *also  states  the  service  during  five  years  or  other 

(1)  This  is  altered  by  the  Order  directing  the  examination  of  persons  applying  to  be 
admitted. 
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period,  and  that  due  notice  has  been  given  of  admission  at 
the  office  of  the  secretary  of  the  Rolls. 

The  oaths  are  taken  in  the  Rolls  Hall,  Chancery  Lane, 
precisely  at  nine  o'clock  in  the  morning,  after  which  the 
town  solicitors  return  to  the  Petty-bag  office,  and  the 
country  solicitors  to  the  public  office,  to  subscribe  the  roll 
kept  in  the  respective  offices. 

Between  the  15th  November  and  16th  December  in 
every  year,  a  solicitor  takes  out  a  certificate^  1)  By  37th 
Geo.  3,  c.  90,  s.  31,  it  is  enacted,  that  if  a  solicitor,  after 
his  admission,  neglects  to  take  out  a  certificate  for  one 
whole  year,  he  cannot  practise  without  re-admission. (2) 
This  re-admission  is  applied  for  by  a  petition  presented  to 
the  Court,  supported  by  affidavit,  and  setting  forth  the 
grounds  of  discontinuing  practice. 

No  gentleman  can  practise  in  this  court  through  the 
medium  of  his  agent  without  being  first  duly  admitted  a 
solicitor.(3) 

By  order  of  29th  July,  1836,  it  is  ordered  that  the  peti- 
tion for  the  re-admission  of  a  solicitor  who  has  discon- 
tinued to  practise,  shall  contain  in  addition  to  the  particu- 
lars now  required,(4)  a  statement  of  the  place  or  places  of 
abode,  and  of  the  occupation  of  the  party  applying  for  such 
re-admission  during  the  last  preceding  year;  and  it  is 
ordered  that  the  order  for  the  re-admission  of  any  party 
so  applying,  shall  not  be  drawn  up  till  one  month  after 
such  petition  and  affidavit  shall  have  been  left  with  the 
secretary  of  the  Master  of  the  Rolls. 

* ATTORNEYS    OF    OTHER    COURTS  NOT  ALLOWED    TO    [    *689    ] 
PRACTISE  IN  CHANCERY,  UNLESS  ADMITTED  THERE. 

An  attorney  of  the  Court  of  King's  Bench,  or  of  the 
Common  Pleas,  if  not  admitted  a  solicitor  of  the  Court  of 
Chancery,  cannot  practise  in  such  court,  or  recover  costs 
incurred  either  in  prosecuting  or  defending  a  suit  in  Chan- 
cery, and  the  circumstance  of  such  attorney  having  employ- 
ed a  solicitor  regularly  admitted  in  Chancery,  to  act  as  his 
agent,  does  not  vary  the  case,  neither  does  it  entitle  the 

(1)  54  Geo.  3,  c.  144.  (2)  Ex  parte  Murray,  Turn.  56. 

(3)  Copied  from  a  notice  at  the  public  office. 

(4)  As  to  re-admission,  see  Arch.  K.  B,  Practice,  p.  24  and  25. 
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agent  to  recover  his  fees.(l)  This  disability  extends  not 
only  as  between  the  attorney  and  his  client,  but  also  as 
between  them  arid  third  parties ;  and  has .  the  effect  not 
only  of  causing  all  the  profit  of  the  attorney  to  be  disal- 
lowed, but  also  all  the  expenses  incurred  by  him,  excepting 
fees  paid  to  the  clerk  in  court.  Thus  a  submission  to  pay 
upon  obtaining  the  common  order  to  tax  in  ignorance  of 
the  solicitor's  non-admission,  does  not  bind  the  client,(2) 
and  money  actually  paid  to  one  not  admitted  may  be 
recovered  back  by  the  client.(3)  And  if  the  costs  of 
parties  are  ordered  to  be  paid  out  of  an  estate  to  their 
supposed  solicitor,  and  the  Master  finds  out  he  is  not 
admitted  in  this  court,  the  Master  must,  if  required  so  to 
do,  disallow  the  whole  of  the  bills  brought  in  by  such  attor- 
ney, except  the  fees  paid  to  the  clerk  in  court,(4)  neither 
can  the  clients,  if  they  have  paid  the  amount  of  the  costs 
of  such  attorney,  be  allowed  them  on  taxation  against  the 
estate,  but  only  for  such  charges  as  were  paid  to  the  clerk 
in  court.(4)[a] 

[  *690  ]  *In  Prebble  v.  Boghurst,b  2  Sim.  248,  the  Mas- 
ter was  ordered  to  tax  the  costs  of  all  parties,  and  the 
amount  was  directed  to  be  paid  out  of  the  assets  of  the 
testator  in  the  cause  by  his  executors,  who  were  to  be  at 
liberty  to  pay  the  costs  of  certain  parties  to  A.  B.  their 
solicitor.  A.  B.  was  an  attorney  of  the  Court  of  King's 
Bench  and  of  the  Common  Pleas,  but  had  not  been  admit- 
ted a  solicitor  of  the  Court  of  Chancery,  and  the  Master 
for  that  reason  disallowed  the  whole  of  his  charges,  except 
what  he  had  paid  to  his  clerk  in  court.  The  clients  hav- 
ing paid  A.  B.  the  full  amount  of  his  bills,  presented  a 
petition  praying  that  the  Master  might  review  his  certi- 
ficate, and  tax  A.  B.'s  bill.  This  petition  was  dismissed. 
The  parties  appealed  against  the  order,  which  was  affirmed 
by  Lord  Lyndhurst,  22d  Nov.  1830.(5) 

In  Summer  v.  Ridgway,  exparte  Massey ;  Massey  and 

(1)  Sumner  v.  Ridgway ;  Ex  parte  Massey;  Rolls,  23rd  July,  1830;  confirmed  on 
appeal,  29th  July,  1831. 

(2)  See  Sumner  v.  Ridgway,  Ex  parte  Massey,*  1  R.  &  M.  748. 

(3)  Vincent  v.  Holt,  4  Taunton,  452.         (4)  Prebble  v.  Boghurst,b  2  Sim.  247. 

(5)  Prebble  v.  Boghurst,  2  Sim.  246,  and  see  Coates  v.  Hawkyard,*  1  R.  &  M.  746. 

[a]  See  also,  Humphreys  v.  Harvey,!  Bing.  N.  C.  65,  (27  Eng.  C.  L.  Rep.  31 2;) 
S.  C.  4  Moo.  &  Scott,  500 ;  Patterson  v.  Powell,  9  Bing.  620,  (23  Eng.  C.  L.  Rep.  403 ;; 
S.  C.  2  Moo.  &  Scott,  773. 

»Eng.  Chan.  Reps.  iv.  643.        t>Ib.  ii.  404. 
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others  having  employed  A.  B.  to  act  for  them  in  Chancery, 
obtained  the  common  order  to  tax  his  bill,  which  order 
contained  the  usual  submission  to  pay,  &c. ;  pending  the 
taxation  the  parties  discovered  A.  B.  was  not  admitted  in 
Chancery,  and  they  objected  before  the  Master  to  allow 
any  costs,  except  fees  paid  to  the  clerk  in  court,  but  the 
Master  refused  to  make  such  disallowance ;  the  parties 
then  presented  a  petition  praying  that  the  Master  might 
review  the  report,  and  that  he  might  be  ordered  to  disal- 
low all  the  charges  in  the  said  bill  of  A.  B.  except  the 
charges  for  fees  and  disbursements  paid  by  him  to  the 
clerk  in  court,  and  that  in  the  mean  time  the  said  A.  B. 
might  be  restrained  from  proceeding  at  law  against  them. 
On  the  23d  July,  1830,  an  order  was  made  at  the  Rolls 
to  the  effect  prayed,  with  costs.  The  petition  of  appeal 
was  presented  to  the  Lord  ^Chancellor  praying  [  *691  ] 
that  G.  &;  Co.  the  town-agents,  who  were  regularly  admit- 
ted in  Chancery,  might  be  paid  their  fees.  On  29th  July, 
1831,  this  petition  was  dismissed  with  costs,  and  the  ori- 
ginal order  affirmed.  And  in  Hockley  v.  Bantock,  Rolls, 
26th  Nov.  1833,  2  M.  &  K.  438,a  under  similar  circum- 
stances the  Court  refused  to  allow  any  disbursements, 
except  those  paid  to  the  clerk  in  court(l) 

In  Turner  v.  Ford,(2)  it  was  referred  back  to  the  Mas- 
ter to  review  his  report,  and  he  was  ordered  to  disallow 
all  the  charges  in  the  bills  in  the  petition  mentioned  pre- 
vious to  the  admission  of —  and  — ,  respectively  in  the 
said  report,  and  in  the  said  petition  mentioned  as  solici- 
tors in  this  court,  except  the  charges  for  fees  paid  by  them 
to  their  clerks  in  court,  in  the  first  and  last  mentioned 
causes. 

In  the  above  causes  a  reference  had  been  directed  to 
tax  the  plaintiff's  costs,  and  an  order  to  pay  the  same. 
On  the  taxation,  it  appeared  that  the  attorneys  employed 
although  admitted  in  the  Welsh  courts,  were  not  admitted 
in  the  Court  of  Chancery  during  a  part  of  the  suit.(3) 

(1)  The  effect  of  the  above  decisions,  in  many  cases,  operates  with  a  severity  altogether 
uncalled  for  by  the  nature  of  the  neglect  on  the  part  of  the  solicitor,  more  especially  as 
prior  to  their  publication  a  very  general  opinion  prevailed  amongst  the  country  attorneys 
that  they  might  practise  without  being  admitted  in  Chancery  through  the  medium  of  an 
agent.     Any  member  of  parliament  who  would  procure  an  act  of  indemnity  to  be  passed 
would  confer  an  obligation  on  the  profession. 

(2)  MS.  heard  before  the  Master  of  the  Rolls,  5th  Nov.  1835. 

(3)  See  Turner  v.  Ford,  1  M.  &  C.  1. 

•Eng.  Chan.  Reps,  viii,  73. 
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REMEDIES  BY  A  SOLICITOR  FOR  THE  RECOVERY  OF  HIS  COSTS. 

A  solicitor  is  not  allowed  to  take  a  gift  or  reward  from 
his  client  while  the  connection  subsists  ;[a]  it  must,  as  in 
[  *692  ]  the  ^instance  of  guardian  and  ward,  be  previously 
dissolved.(l)  Neither  will  an  agreement  with  the  client 
for  an  exorbitant  reward  prevent  taxation,  but  the  Court 
will  reduce  it  to  the  standard  of  those  fees  to  which  the 
solicitor  is  properly  entitled. (2)  A  security  taken  by  a 
solicitor  from  his  client  during  the  progress  of  the  suit 
will  only  stand  for  so  much  as  may  be  found  justly  due  on 
taxation.(3)[a]  An  attorney  cannot  take  a  mortgage  from 
his  client  to  secure  future  costs  ;(4)  but  a  mortgage  by  a 
client  to  an  attorney  for  costs  due  and  to  become  due,  was 
held  a  valid  security  for  the  costs  then  due  only,(5)  subject 
of  course  to  taxation. [6] 

(1)  Montesquieu  v.  Sandys,  18  Ves.  313.        (2)  Saunderson  v.  Glass,  2  Atk.  298. 
(3)  Plenderlcath  v.  Fraser,  3  V.  &  B.  174.      (4)  Jones  v.  Tripp,*  1  Jac.  322. 
(5)  Williams  v.  Piggott,b  1  Jac.  598. 

[a]  Ross  v.  Mynatt,  7  Yerg.  30. 

[a]  Newman  v.  Payne,  4  Bro.  Ch.  Rep.  350 ;  S.  C.  2  Ves.  200 ;  Langstaffe  v.  Taylor, 
14  Ves.  262  ;  Wood  v.  Downes,  18  Ves.  120 ;  Pitcher  v.  Rigby,  9  Price,  79. 

[b]  The  relation  of  client  and  attorney  or  solicitor  necessarily  gives  rise  to  great  con- 
fidence between  the  parties,  and  to  very  strong  influences  over  the  actions,  rights  and 
interests  of  the  client.     Hence,  the  law  not  only  watches  over  all  the  transactions  of 
parties  in  this  predicament,  but  it  often  interposes  to  declare  transactions  void,  which, 
as  between  other  parties,  would  be  held  unobjectionable.     It  does  not  so  much  consider 
the  bearing  or  hardship  of  its  doctrine  upon  particular  cases,  as  it  does  the  importance 
of  preventing  a  general  public  mischief,  which  may  be  brought  about  by  means,  secret 
and  inaccessible  to  judicial  scrutiny,  from  the  dangerous  influences  arising  from  the 
confidential  relation  of  the  parties.     By  establishing  the  principle,  that,  while  the  rela- 
tion of  client  and  attorney  subsists  in  its  full  vigour,  the  latter  shall  derive  no  benefit  to 
himself  from  the  contracts,  or  bounty  or  other  negociations  of  the  former,  it  supersedes 
the  necessity  of  any  inquiry  into  the  particular  means,  extent,  and  exertion  of  influence 
in  a  given  case  ;  a  task,  often  difficult,  and  ill  supported  by  evidence,  which  can  be 
drawn  from  satisfactory  sources.     On  the  one  hand,  it  is  not  necessary  to  establish,  that 
there  has  been  frand  or  imposition  upon  the  client;  and  on  the  other  hand,  it  is  not 
necessarily  void,  throughout,  ipso  facto.    But  the  burthen  of  establishing  its  perfect 
fairness,  adequacy,  and  equity,  is  thrown  upon  the  attorney  ;  upon  the  general  rule,  that 
he  who  bargains  in  a  matter  of  advantage,  with  a  person  placing  confidence  in  him,  is 
bound  to  show,  that  a  reasonable  use  has  been  made  of  that  confidence;  a  rule  applying 
equally  to  all  persons  standing  in  confidential  relations  with  each  other.     If  no  such 
proof  is  established,  courts  of  equity  treat  the  case  as  one  of  constructive  fraud.  1  Story's 
Eq.  Jur.  306—308;  Cheslyn  v.  Dalby,  2  You.  &  Coll.  194  ;  Hunter  v.  Atkins,  3  Myl. 
&  K.  113,  (8  Eng.  Ch.  Rep.  303  ;)  S.  C.  1  Coop.  Sel.  Ca.  464,  (8  Eng.  Ch.  Rep.  495  ;) 
Bellew  v.  Russell,  1  Ball  &  Beat,  104 ;  Cane  v.Lord  Allen,  2  Dow,  289  ;  Miles  v.  Ervin, 
1  M'Cord's  Ch.  Rep.  547  ;  Hawley  v.  Cramer,  4  Cowen,  738;  Rudd  v.  Sewell,  4  Lond. 
Jurist,  882,  per  Lord   Cottenham,  Jan.  14,  1840;  Casborne  v.  Barsham,  2  Beav.  76; 
Warburton  v.  Edge,  9  Sim.  508;  S.  C.3  Lond.  Jurist,  166;  Harrison  v.  Wiltshire,  9 
Sim.  255  ;  S.  C.  2  Lond.  Jurist,  679  ;  Jones  v.  Thomas,  2  You.  &  Coll.  428;  Wyatt  v. 
Ingram,  3  Hagg.  466,  (5  Eng.  Eccl.  Rep.  183 ;)  Ingram  v.  Wyatt,  1  Hagg.  164,  (3  Eng. 
Eccl.  Rep.  167;)  Ross  v.  Mynatt,  7  Yerg.  30  ;  Lecott  v.  Sallee,  3  Port.  115. 

»Eng.  Chan.  Reps.  vi.  151.        blb.  iv.  281 . 
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A  solicitor  is  entitled  to  a  lien  on  the  papers  in  his 
hands,  and  on  a  fund  recovered  for  his  bill  of  costs.  In 
some  few  cases  he  may  file  a  bill  for  his  demand,  but  an 
action  at  law  is  the  ordinary  course  pursued  by  a  solicitor 
for  the  recovery  of  his  costs. 

SOLICITOR'S  LIEN  ON  PAPERS  AND  ON  A  FUND  RECOVERED,  FOR 

HIS  COSTS. 

There  are  two  kinds  of  lien  which  a  solicitor  has  for  his 
bills  of  costs  ;  one  on  the  papers  in  his  hands,  and  the  other 
on  funds  recovered.(l)  This  lien  only  extends  to  debts 
due  to  him  in  his  professional  capacity ,(1)  and  the  lien  is 
superseded,  if  the  solicitor  takes  security,  as  to  all  sums 
recovered  by  such  security.(2) 

The  lien[c]  attaches  generally  on  the  papers  in  the 
solicitor's  possession,  and  is  not  limited  to  the  occasion 
on  which  they  were  delivered,  unless  there  was  a  special 
agreement  *to  that  effect.(3)  And  a  client  [  *693  ] 
cannot  get  back  papers  in  the  hands  of  his  solicitor,  with- 
out paying  what  is  due,  not  only  in  respect  of  the  business 
for  which  the  papers  were  received,  but  for  all  other  pro- 
fessional business.(l)[a]  But  although  a  solicitor  has  a 
lien  on  all  papers  delivered  to  him  in  that  character  for 
all  professional  business,  he  has  no  lien  as  a  solicitor  for 
papers  delivered  to  him  as  steward.(4)[6] 

A  solicitor  having  been  permitted  to  retain  deeds  which 
had  been  deposited  with  him  for  the  purpose  of  raising 
money  after  that  object  had  failed,  the  Court  recognized 
his  lien  on  them  for  his  bill,  considering  the  effect  of  per- 
mitting them  to  remain  as  equivalent  to  a  general  depo- 
sit.^) 

(1)  Worrall  v.  Johnson,  2  J.  &  VV.  214.        (2)  Cowel  v.  Simpson,  16  Ves.  275. 
(3)  Ex  parte  Sterling,  16  Ves.  257.  (4)  Champernown  v.  Scott,  6  Mad.  93. 

(5)  Pemberton,  Ex  parte,  18  Ves.  282. 

[c]  This  lien,  however,  is  only  as  between  the  solicitor  and  his  client,  and  does  not 
overrule  the  equities  between  the  parties  to  the  suit.  And  accordingly,  where  a  defen- 
dant was  decreed  to  deliver  up  certain  deeds  to  the  plaintiff,  which  were  in  the  posses- 
sion of  the  defendant's  solicitor,  who  claimed  a  lien  on  them  for  costs,  the  Court,  on 
motion,  ordered  him  to  deliver  them  up,  and  to  pay  the  costs  of  the  motion.  Bell  v. 
Taylor,  8  Sim.  216,  (1 1  Eng.  Ch.  Rep.  405.) 

[a]  See  post,  695,  note  [a]. 

[b]  See  on  the  subject  of  lien,  generally,  Gra.  Prac.  2d.  59 — 61 ;  Brooks  v.  Bryce, 
21  Wend.  17. 
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At  law,  if  an  attorney  once  appears  or  undertakes  to 
be  attorney  for  another,  he  is  not  permitted  to  withdraw 
himself,(l)  although  the  client  does  not  furnish  him  with 
money  ;[c]  but  in  equity,  a  solicitor  having  engaged  in  the 
conduct  of  a  cause,  may  reasonably  decline  to  act  without 
payment,  and  if  the  client  omits  to  pay  he  cannot  be  com- 
pelled to  part  with  the  papers.  Nevertheless  he  is  not 
allowed  to  delay  the  progress  of  the  suit,(2)  and  must  pro- 
duce the  papers  for  all  the  purposes  in  the  cause,(3)  with- 
out any  undertaking  on  the  part  of  the  client,  to  proceed 
to  a  taxation  of  his  bill.(4)  And  he  cannot  say,  "  I  have 
such  a  lien  on  the  papers,  that  I  will  neither  deliver  them 
to  another  solicitor,  nor  permit  another  solicitor  whom  the 
client  may  employ,  to  make  such  use  of  them  as  is  neces- 
sary for  proceeding  with  the  suit;"  he  must  allow  the 
new  solicitor  to  see  them  at  all  reasonable  times,  and 
[  *694  ]  *must  himself  attend  with  them  before  the  Mas- 
ter or  elsewhere,  or  suffer  the  new  solicitor  to  have  them 
for  that  purpose.(5)  If  the  client  is  a  bankrupt,  the  soli- 
citor is  bound  to  produce  the  papers  for  his  assignees, 
though  not  employed  by  them  in  the  cause,  for  the  purpose 
for  which  he  received  them,  but  he  is  not  bound  without 
payment,  to  deliver  them  up  either  to  his  client  or  his 
assignees,  or  to  produce  them  in  any  other  business. (6) 
In  a  recent  case  the  doctrine  of  the  Court  appears  to  have 
been  carried  a  step  beyond  former  decisions  ;  a  solicitor 
who  declined  to  proceed  with  the  cause,  being  ordered  to 
deliver  up  the  papers  to  the  new  solicitor,  the  latter  under- 
taking to  hold  them  subject  to  the  former  solicitor's 
lien,  for  what  should  be  found  due  to  him  on  taxation 
of  his  bills.(7)[a]  In  the  cases  before  cited,  the  Court 

(1)  Beam.  Costs,  281,  but  query  if  confirmed  by  recent  decisions. 

(2)  Merrewether  v.  Mellish,  13  Ves.  161.         (3)  Mayne  v.  Hawke,  3  Swanst.  93. 
(4)  Moir  Y.  Mudie,*  1  S.  &  S.  282.  (5)  Commerell  v.  Poynton,  1  Swanst.  1. 

(6)  Ross  v.  Laughton,  1  V.  &  B.  349. 

(7)  Colegrave  v.  Manley,b  1  Turn.  &  Russ.  400. 

[c]  The  rule,  at  law,  now,  is  different ;  and  an  attorney  is  not  bound  to  proceed  in  a 
suit,  unless  his  client  pays  his  costs  ;  nor  will  the  Court  compel  him  to  proceed  without 
his  costs  being  paid  or  secured,  Castro  v.  Bennet,  2  Johns.  Rep.  296  >  Gleason  v.  Clark, 
9  Cowen,  57.  He  must,  however,  give  his  client  reasonable  notice  of  his  intention  not 
to  proceed.  Hoby  v.  Built,  3  B.  &  Adol.  350,  (23  Eng.  C.  L.  Rep.  91.)  And  if  his 
client  still  refuse  to  supply  him  with  funds,  he  may  sue  him  for  the  costs  already 
incurred.  Lawrence  v.  Potts,  6  Carr.  &  Payne,  428,  (25  Eng.  C.  L.  Rep.  470  ;)  Gra. 
Prac.2ded.43, 

[a]  And  in  a  still  later  case,  where  the  solicitor  for  the  plaintiff  refused  to  proceed 

»Eng.  Chan.  Reps.  i.  143.        ^Ib.  xi.  217. 
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always   recognized    the   solicitors    right    to   retain   the 
papers. 

If  the  client  or  his  representative  discharges  the  solici- 
tor, he  cannot  take  the  papers  out  of  his  hands,  and  the 
solicitor  is  not  bound  to  produce  them  for  the  purposes  of 
the  cause  until  what  is  due  to  such  solicitor  has  been 
paid.(  1 )  Neither  will  the  Court  order  the  representatives 
of  a  deceased  solicitor  to  deliver  up  papers  without  pay- 
ment, or  security  for  payment  of  the  solicitor's  bills.(2) 

A  solicitor  prosecuting  a  suit  to  a  decree,  has  a  lien  on 
the  estate  recovered,  in  the  hands  of  the  client  recovering 
it,  for  his  bill  ;(3)[6]  but  it  is  said,  if  the  client  die,  he  has 
no  lien  on  the  estate  in  the  hands  of  the  heir,  unless  it  be 
necessary  to  revive,  in  which  case  the  lien  also  is 
revived.(3)  A  solicitor  has  a  lien  on  a.  fund  decreed  to 
the  client ;  and  *where  decreed  to  an  adminis-  [  *695  ] 
trator,  the  solicitor's  lien  must  be  satisfied  before  the  bond 
creditors  of  the  deceased  ;  nor  can  the  administrator  con- 
trovert this  rule  by  insisting  on  applying  the  assets  in  a 
course  of  administration.(4)  If  a  solicitor  has  declined  to 
act  for  his  client,  he  has  no  lien  for  his  costs  upon  a  fund 
in  court.(5) 

The  solicitor's  lien  on  a  fund  decreed  to  his  client  does 


(1)  Lord  v.  Wormleighton.a  Jac.  580.    Redfearn  v.  Sowerby,  1  Swanst.  84. 

(2)  Redfearn  v.  Sowerby,  1  Swanst.  84.         (3)  Barnesley  v.  Powell,  1  Amb.  102. 

(4)  Turwin  v.  Gibson,  3  Atk.  719. 

(5)  Cresswell  v.  Byron,  14  Ves.  271.     In  this  case  it  is  said  that  the  Court  of  Com- 
mon  Pleas  held  that  an  attorney  who  has  quitted  his  client  before  trial  cannot  bring  an 
action  for  his  bill.     (But  see  Lawrence  v.  Potts,  cited  ante,  693,  note  [c],) 

with  the  suit,  unless  his  client  would  pay  him  the  costs  then  incurred  in  the  suit,  and 
also  the  costs  of  an  action  at  law  in  which  he  had  acted  as  attorney  for  the  client ;  Held^ 
that  the  solicitor  was  not  justified  in  demanding  the  costs  of  the  action  as  well  as  the 
costs  of  the  suit,  and,  consequently,  that  he  had  discharged  himself;  and  he  was  ordered 
to  deliver  up  the  papers  in  the  cause  to  the  client's  new  solicitor,  who  was  to  hold  them 
subject  to  the  lien  of  the  former  solicitor,  and  to  return  them,  after  the  hearing  of  the  cause. 
Heslop  v.  Metcalfe,  8  Sim.  622,  (11  Eng.  Ch.  Rep.  607 ;)  S.  C.  3  Myl.  &  Cr.  183. 

After  a  demurrer  to  a  bill,  for  want  of  equity,  by  two  material  defendants  had  been 
allowed,  the  solicitor  for  the  plaintiff  refused  to  proceed  in  the  cause,  without  payment 
of  his  bill  of  costs,  and  the  plaintiff  appointed  another  solicitor  :  Held,  by  Lord  Lang- 
dale,  M.  R.  that  under  the  circumstances,  the  original  solicitor  was  not  bound  to  hand 
over  the  papers  in  his  possession,  pursuant  to  the  rule  established  in  Heslop  v.  Metcalfe, 
(supra,)  without  an  assurance  that  the  suit  would  be  prosecuted  by  the  new  solicitor. 
(June  16,  1840,)  Cane  v.  Martin,  4  Lond.  Jurist,  500. 

[b]  A  solicitor,  who  had  used  the  names  of  certain  parties  as  plaintiffs  in  the  cause, 
without  their  consent,  was  held  entitled  to  no  lien,  against  them,  on  the  fund  in  court, 
for  his  general  bill  of  costs,  though  entitled,  under  the  circumstances,  to  be  paid,  out  of 
the  fund,  their  share  of  the  costs  of  the  suit  properly  incurred.  Hall  v.  Laver,  4  You, 
&  Coll.  21 6;  S.  C.  3  Lond.  Jurist,  241. 
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not  extend  beyond  his  costs  in  that  suit  to  costs  due  to 
him  in  other  suits  ;(1)  although  a  query  is  raised  on  this 
point  in  Worrall  v.  Johnson.(2)[a]  If  a  sum  is  declared 
due  by  decree  or  judgment,  a  solicitor  may  give  notice  to 
the  opposite  party  not  to  pay  the  money  until  his  costs 
are  satisfied.(3)  And  if  after  notice  such  party  pays  it, 
he  will  be  liable  to  pay  over  again  to  the  solicitor  the 
amount  of  his  lien.(4)[&]  The  lien  of  the  solicitor  on  the 
fund  may  be  destroyed  by  the  parties  compromising  the 
suit ;  and  if  the  compromise  is  bona  fide,  it  does  not 
appear  that  the  solicitor's  lien  can  be  set  up  against  it,  but 
a  voluntary  release  does  not  deprive  the  solicitor  of 
costs.(5)  Lord  Hardwicke  said,  "  If  the  client  had,  by 
composition  or  any  reasonable  consideration  for  the  costs, 
made  an  end  with  his  adversary,  I  would  not  suffer  this 
equity  (lien)  to  be  set  up;  but  (he  added)  it  shall  not  be- 
defeated  by  a  collusion. "(6) [c]  Lord  Eldon  said,  "The 
doctrine  of  this  court  has  always  been  that  where  in  a 
cause  comprising  a  great  number  of  questions,  costs  may 
ultimately  be  due  to  both  parties,  and  sums  to  be  paid  as 
duties  to  each,  the  demands  of  both  shall  be  arranged  so 
as  to  do  justice  between  them,  and  the  lien  of  the  solicitor 
[  *696  ]  *is  only  as  to  those  costs,  which  upon  the  whole 
taken  together  one  party  can  claim  from  the  other."  And 

(1)  Lann  v.  Church,  4  Madd.391.  (2)  2  J.  &  W.  214. 

(3)  Cowell  v.  Simpson,  16  Ves.  275.  (4)  Beam.  Costs,  318. 

(5)  Beam.  Costs,  312.  (.6)  Beam.  Costs,  313. 

[a]  The  case  of  Worrall  v.  Johnson,  referred  to  in  the  text,  was  subsequently  ques- 
tioned (Aug.  9,  1839)  by  Lord  Coltenham,  in  Bozon  v.  Bolland,  3  Lond.  Jurist,  884; 
and   still  more  recently  overruled  by  his  lordship  in  the  same  case,  (Nov.  12,  1839,) 
and  the  principle  distinctly  settled,  that  a  solicitor's  lien,  for  costs,  on  a  fund  in  court,  is 
not  general,  but  is  confined  to  the  costs  of  the  particular  suit.     S.  C.  4  Lond.  Jurist, 
763;  S.C.  4  Myl.  &  Cr.  354. 

[b]  Watson  v.  Depeyster,  1  Caines,  67,  note  o;  Finder  v.  Morris,  3  Caines,  165; 
Martin  v.  Hawks,  15  Johns.  407;  The  People  v.  New  York  Common  Pleas,  13  Wend. 
649  ;  and,  it  would  seem,  that,  for  this  purpose,  any  information  of  the  solicitor's  lien, 
although  not  coming  from  the  solicitor  himself,  is  notice.     Ten  Broeck  v.  De  Witt,  10 
Wend.  617.     And  where  an  order  had  been  obtained,  for  the  payment  by  the  defendants, 
of  the  costs  of  exceptions  to  their  answer,  to  the  complainant's  solicitor,  who  subsequently 
gave  notice  to  them,  that  he  claimed  a  lien  for  his  costs  in  the  suit,  and  that  they  must 
not  settle  with  the  complainant  for  the  same  ;  and  they  afterwards  settled  with  the  com- 
plainant, and  secured  to  him  the  amount  claimed,  each  party  agreeing  to  bear1  one  half 
of  the  costs  of  both  parties  to  the  suit ;  Held,  that  the  solicitor  of  the  complainant  had  a 
lien  upon  the  taxed  costs  of  the  exceptions,  but  that  he  had  no  lien,  as  against  the  defen- 
dants, for  the  general  costs  in  the  cause,  which  had  never  been  decreed  against  them. 
Talcott  v.  Bronson,  4  Paige,  501. 

[c]  Where  the  parties  to  the  suit  make  a  collusive  settlement  thereof,  before  a  decree, 
for  the  purpose  of  defrauding  the  solicitor  of  his  costs,  his  remedy  is,  to  proceed  with  the 
suit,  in  the  name  of  his  client,  notwithstanding  the  collusive  settlement.    Talcott  T. 
Bronson,  4  Paige,  501 .    See  also,  Gra.  Prac.  2d  ed.  62,  and  the  cases  there  cited, 
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in  a  subsequent  case  the  same  judge  observed  that  the 
practice  of  this  court  does  not  interpose  the  lien  further 
than  upon  the  clear  balance,  which  is  the  result  of  the 
equity  between  the  parties.(l)[a]  In  Exparte  Bryant,  1 
Mad.  49,  on  the  petition  of  the  solicitor,  the  parties  were 
ordered  to  pay  costs  to  the  solicitor,  although  the  client 
to  whom  such  costs  were  payable  had  released  them. 

A  solicitor  in  addition  to  his  lien  on  papers  or  on  a 
fund  has  his  remedy  by  action  at  law.(2)  This  remedy 
has  been  controlled  by  2  Geo.  2,  c.  23,  s.  23,  whereby  it 
is  enacted  that  no  attorney,  nor  any  solicitor  shall  com- 
mence any  action  for  his  fees,  charges,  or  disbursements, 
at  law  or  in  equity,  until  the  expiration  of  one  mouth  or 
more  after  he  shall  have  delivered  to  the  party  to  be 
charged  therewith,  or  left  for  such  a  party,  at  his  dwelling- 
house,  or  last  place  of  abode,  a  bill  of  such  fees,  charges, 
&c.,  written  in  a  common  legible  hand,  in  English,  except 
law  terms  and  names  of  writs,  and  in  words  at  length, 
except  times  and  sums,(3)  which  bill  is  to  be  subscribed 
with  the  proper  hand  of  such  attorney  or  solicitor  respec- 
tively. 

An  attorney's  bill  of  costs,  although  it  has  not  been 
signed  and  delivered  under  the  statute  2  Geo.  2,  c.  23,  s. 
22,  is  a  legal  debt  upon  which  a  commission  of  bankruptcy 
may  issue.(l) 

(1)  Beam.  Costs,  314. 

(2)  It  is  said  in  Ranelagh  v.  Thornehill,  1  Vern.  203,  that  a  bill  may  be  brought  for 
solicitor's  fees  only,  if  for  business  done  in  this  court;  and  in  Norris  v.  Bacon,  I  Vern, 
312;  no  objection  appears  to  have  been  taken  as  to  the  right  of  bringing  a  bill;  but  a 
plea  of  the  stat.  3  Jac.  1,  that  the  plaintitfhad  not  signed  his  bill,  was  allowed  ;  so  in 
Barker  v.  Dacie,  a  demurrer  put  in  to  a  bill  for  fees  and  disbursements  was  overruled, 
(6  Ves.  681) ;  but  in  Parry  v.  Owen,  1   Amb.  109,  a  demurrer  put  in  to  a  bill  filed  by 
an  executrix  of  an  attorney  for  payment  of  bills  due  to  her  husband  was  allowed,  as  she 
was  entitled  to  a  more  summary  remedy. 

(3)  See  12  Geo.  2,  c.  13,  s.  5,  as  to  abbreviations. 

[a]  It  has  been  held,  by  Chancellor  Walworth,  that  a  party  against  whom  a  decree 
for  costs  has  been  made,  will  not  be  permitted  to  set  off,  against  such  costs,  a  decree  or 
judgment  in  his  favour,  in  relation  to  a  distinct  matter,  to  the  prejudice  of  the  solicitor's 
lien.  But  where  different  claims  arise,  in  the  course  of  the  same  suit/or  in  relation  to 
the  same  matter,  they  may  be  arranged  and  set  off,  agreeably  to  equity,  without  refer- 
ence to  the  lien  of  the  solicitor.  Dunkin  v.  Vandenbergh,  1  Paige,  622.  And  more 
recently,  he  has  held,  that  the  lien  of  the  solicitor,  for  the  costs  of  the  suit,  is  paramount 
to  the  claim  of  the  adverse  party,  to  set  off  a  judgment,  recovered  against  the  client,  in 
another  suit.  Gridley  v.  Garrison,  4  Paige,  647. 
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^TAXATION  BY  THE  CLIENT  OF  HIS    SOLICITOR'S  BILL  OF  COSTS. 

I  propose  to  consider  what  bills  are  liable  to  be  taxed, 
and  how  the  right  to  tax  such  bills  may  be  partially  or 
altogether  waived,  and  the  manner  in  which  an  order  to 
tax  a  bill  is  obtained.(l) 

This  court  will  not  order  a  solicitor's  bill  to  be  taxed 
on  his  own  application,(2)  nor  has  it  jurisdiction  under 
the  act  of  2  Geo.  2,  c.  23,  or  otherwise,  to  tax  a  solicitor's 
bill  for  obtaining  an  act  of  parliament  ;(3)  nor  for  busi- 
ness done  in  the  Court  of  Great  Sessions  ;(4)  nor  where 
the  whole  demand  is  for  conveyancing  ;(5)  nor  where  the 
bill  was  for  business  wholly  in  the  house  of  lords  ;(6)  nor 
for  proceedings  taken  before  the  Lord  Chancellor  in  the 
exercise  of  his  visitatorial  power  upon  a  royal  founda- 
tion^?) but  as  the  attorney  must  recover  by  action,  the 
reasonableness  of  the  bills  may  be  disputed  on  the  trial. 

A  bill  of  costs  incurred  in  bankruptcy,  may  be  ordered 
to  be  taxed. (8)  If  any  part  of  a  solicitor's  bill  relates  to 
business  done  in  this  court  the  whole  may  be  taxed, 
although  part  of  the  business  was  for  other  persons  jointly 
with  the  persons  applying  ;(9)  and  related  to  business 
which  was  not  in  its  nature  taxable.  If  a  solicitor  delivers 
a  number  of  bills,  in  any  one  of  which  he  makes  charges, 
or  even  a  single  charge  for  business  done  in  this  court,  the 
whole  may  be  taxed,  all  the  bills  being  regarded  together 
as  one  demand.(lO) 

f  *698  ]  *If  a  solicitor  retains  money  received  by  him 
in  his  character  of  solicitor  for  the  use  of  his  client,  his 
bill  is  taxable,  though  it  contains  no  charges  for  business 
done  in  a  court  of  law  or  equity.(ll) 

Where  a  solicitor  has  in  his  possession  deeds  and 
papers  belonging  to  his  client,  which  he  refuses  to  part 
with,  the  Court  has  jurisdiction  to  order  the  solicitor  to 
deliver  the  deeds  and  papers,  and  also  his  bill  of  costs,  the 
party  offering  to  pay  what  the  Master  shall  find  to  be  due, 

(I)  Ex  parte  Sutton,  11  Ves.  163.  (2)  Sayers  v.  VValond,*  1  S.  &  S.  97. 

(3)  Ex  parte  Wheeler,  3  V.  &  B.  21.  (4)  Ex  parte  Partridge,  3  Swanst.  398. 

(5)  Beam.  Costs,  267.  (6)  Beam.  Costs,  269. 

(7)  Ex  parte  Dann,  9  Ves.  547. 

(8)  Re  Lingard,  4  Mad.  379.     Ex  parte  Arrowsmith,  13  Ves.  123. 

(9)  Margerum  v.  Sandford,  3  Bro.  C.  C.  233. 

(10)  See  Beam.  Costs,  268,  269,  and  the  cases  cited.     (11)  Re  Barker,b  6  Sim.  476. 

*Eng.  Chan.  Reps.  i.  50.  blb.  ix.  366. 
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though  there  is  no  cause  pending,  and  though  no  part  of 
the  costs  has  been  incurred  in  respect  of  any  action  or 
suit  in  law  or  in  equity.(l) 

Although  a  bill  may  be  in  its  nature  a  taxable  bill,  the 
client  may  have  altogether  or  partially  waived  his  right  to 
taxation :  thus  if  a  client  has  paid  the  bill  of  costs  of  his 
solicitor,  he  cannot  obtain  an  order  as  of  course  to  tax, 
and  can  only  apply  specially  upon  a  strong  case  of  over- 
charge, and  if  at  the  time  of  the- settlement  of  the  bills  of 
costs  the  connexion  between  the  client  and  solicitor  had 
ceased,  or  if  the  settlement  was  made  by  a  client  while 
acting  under  other  professional  advice,  the  Court  will  not 
open  the  taxation.  The  payment  of  the  bill  of  costs  of  a 
solicitor  during  the  continuance  of  the  suit,  and  while  the 
client  has  no  other  professional  adviser  than  the  solicitor 
himself,  is  no  bar  to  a  taxation. (2)  But  after  payment 
and  long  acquiescence  the  Court  will  not  order  the  same 
to  be  taxed,  unless  very  gross  charges  are  pointed  out.(3) 
*Upon  great  errors  being  shown,  and  under  the  [  *699  ] 
circumstances  of  the  case,  the  Court  ordered  the  solicitor's 
bill  to  be  taxed,  after  it  has  been  allowed  for  seventeen 
years.(4)  Where  a  bill  of  costs  had  been  delivered  and 
paid  for  some  years,  the  Court  refused  to  refer  it  for  taxa- 
tion, but  referred  the  bill  generally  to  the  Master,  with  a 
direction  that  the  client  should  deliver  to  the  solicitor  a 
schedule  of  the  items  complained  of,  and  that  the  Master 
should  exercise  as  large  a  discretion  as  he  might  think  fit 
with  respect  to  the  evidence  on  which  he  should  proceed 
in  forming  his  judgment  concerning  the  items.(5) 

A  solicitor  cannot  be  allowed  to  interpose  the  payment 
of  his  bill  of  costs  by  a  person  in  the  situation  of  a  trustee 
between  himself  and  the  parties,  (the  cestui  que  trusts)  for 
whom  he  was  at  the  time  aware  that  the  person  who  paid 
him  was  no  more  than  a  trustee ;  and  such  cestui  que  trusts, 
whose  fund  has  to  bear  the  whole  expense  of  the  suit,  have 
a  right  to  make  use  of  the  name  of  their  trustees  and 

(1)  Re  Murray,  1  Russ.519. 

(2)  Howell  v." Edmunds,  4  Russ.  67.     LangstafFe  v.  Taylor,  14  Ves.  262.     Crossley 
T.  Parker,  1  J.  &  W.  460. 

(3)  Plenderleath  v.  Fraser,  3  V.  &  B.  174.     In   this  case  the  bill  was  delivered  in 
1811,  a  bond  was  given  for  the  amount  of  the  bill,  dated  15th  Feb.  1812 ;  the  bond  was 
assigned,  an  action  brought  on  it,  and  the  money  paid  under  judgment  upon  a  verdict, 
and  in  Dec.  1814,  a  special  application  for  taxation  was  refused. 

(4)  Drapers'  Company  T.  Davis,  2  Atk.  294.    (5)  Scougall  v.  Campbell,*  3  Russ.  545. 

lEng.  Chan.  Reps.  iii.  512, 
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executors,  giving  them  proper  indemnity,  to  obtain  a  taxa- 
tion of  the  bill.(l)  In  Langford  v.  Nott,  1  J.  &  W.  291, 
it  is  said  that  a  party  who,  by  agreement,  has  paid  the 
bill  of  costs  of  another  party,  cannot  apply  for  a  taxation ; 
although  in  Balme  v.  Paver,a  Jac.  305,  it  is  laid  down  that 
a  party  liable  under  a  bond  of  indemnity  for  the  costs  of 
another,  having  by  compromise  paid  what  the  solicitors 
stated  to  be  the  amount  of  them,  is  entitled  afterwards  to 
have  the  bill  taxed,  and  see  Vincent  v.  Venner,b  1  M.  &  K. 
212. 

The  circumstance  of  a  solicitor  having  taken  security 
from  his  client  to  secure  his  costs  will  not  prevent  the 
same  being  taxed,  and  the  security  will  only  stand  good 
[  *700  ]  *for  the  amount  at  which  the  costs  are  taxed.(2) 
But  if  the  security  was  taken  after  the  relation  of  solicitor 
and  client  had  ceased,  or  if  the  client  were  assisted  by 
other  professional  or  competent  advice,  and  it  was  entered 
into  for  the  amount  of  costs  already  incurred,  it  would  be 
a  bar  to  taxation  unless  fraud  could  be  shown  or  gross 
overcharge. 

A  representative  of  a  person  who  had  obtained  an  order 
to  tax  a  solicitor's  bill,  can  revive  it  only  on  an  undertak- 
ing to  pay.(3) 

ORDER  TO  TAX  A  SOLICITOR'S  BILL  AND   PROCEEDINGS  UPON  IT. 

The  bill  of  costs  of  a  solicitor,  if  of  a  taxable  nature, 
may  be  taxed  by  one  of  many  of  his  clients,  and  it  is 
unnecessary  that  such  one  client  should  obtain  the  concur- 
rence of  the  other  clients  suing  or  defending  jointly  with 
him  by  the  same  solicitor. 

An  order  for  the  taxation  of  a  solicitor's  bill  under  the 
statute(4)  is  in  some  cases  obtained  as  of  course  ;  in  other 
cases  it  can  only  be  procured  upon  a  special  application. 

(1)  Hazard  v.  Lane,  3  Mer.  285. 

(2)  Walmsley  v.  Booth,  2  Atk.  29.    Plenderlealh  v.  Fraser,  3  V.  &  B.  174. 

(3)  Murphey  v.  Balderston,  2  Atk.  114. 

(4)  Mr.  Beames,  in   his  doctrine  on  costs,  divides  the  jurisdiction  possessed  by  the 
Court,  as  to  the  taxation  of  a  solicitor's  bill  of  costs,  into  the  general  jurisdiction  and 
the  statutory  jurisdiction,  255.     The  reader  may  consult  him,  (page  256,)  whether  under 
the  general  jurisdiction  exercised  by  the  Court,  and  before  the  statute,  an  attorney's  bill 
could  not  be  taxed,  unless  an  action  was  depending1,  or  without  bringing  the  money  into 
court.     The  words  of  2  Geo.  2,  c.  23,  s.  23,  "although  no  action  or  suit,"  &c.  and 
"without  any  money  being  brought  into  the  said  court,"  seem  to  imply  such  to  have 
been  the  practice  of  the  Court.    See  Beam.  Costs,  262. 

»Eng.  Chan.  Reps.  iv.  144,  *Ib.  vii.  10. 
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If  the  bill  of  costs  has  neither  been  settled  nor  paid,  nor 
any  security  given  for  the  amount,  an  order  as  of  course 
may  be  obtained  upon  petition  to  tax  the  same.  If  the 
bill  of  costs  has  been  paid,  or  security  has  been  given  for 
the  amount,  a  special  petition  must  be  presented,  and  an 
order  *for  taxation  is  only  granted  upon  a  case  [  *701  ] 
of  overcharge  being  established.  In  either  case  a  petition 
may  be  presented  although  no  cause  is  depending.(l)  If 
a  cause  is  depending  and  a  party  on  record  present  a  peti- 
tion, it  is  intituled  in  the  cause,  otherwise  it  is  exparte 
under  the  statute.(2) 

To  obtain  an  order  as  of  course  to  tax  a  solicitor's  bill 
a  petition  is  presented  which  states  the  solicitor's  employ- 
ment, the  submission  of  the  petitioner  to  pay  what  shall 
be  found  due,  and  prays  for  a  taxation  of  the  bill  and  for 
the  delivering  up  on  oath  of  all  books,  papers,  &c.,  and  if 
the  bill  has  not  been  delivered,  the  petition  prays  that  the 
same  may  be  delivered  within  a  fortnight  after  service  of 
the  order.  If  the  petitioner  intends  to  dispute  any  part 
of  the  bill  in  toto  before  the  Master,  he  should  be  careful 
not  to  admit  in  his  petition  that  he  employed  the  solicitor 
in  the  several  matters  set  forth  in  his  bill  of  costs,  but 
should  except  the  business  he  proposes  to  disallow.  The 
petition  is  usually  presented  to  the  Master  of  the  Rolls, 
and  an  order  is  drawn  up  directing  the  solicitor  within 

from  this  time,  to  deliver  to  the  petitioner  his  bill  of 

fees  and  disbursements  for  the  business  done  by  him  for  A. 
B.(3)  (the  client),  and  referring  it  to  the  Master  to  tax  the 
same,  and  ordering  the  production  of  books,  papers,  &c., 
upon  oath,  and  empowering  the  Master  to  examine  upon 
interrogatories.  The  order  also  directs  the  client,  or  in 
case  the  solicitor  has  been  overpaid,  the  solicitor,  to  pay 
what  shall  be  found  due,  and  thereupon  orders  the  solicitor 
to  deliver  up  to  the  said  A.  B.  on  oath  all  books,  papers, 
&c.  &c.,  and  it  stays  proceedings  at  law  until  after  the 
Master's  report. 

If  the  solicitor's  bill  of  costs  has  been  paid,  or  security 
*given  for  the  amount,  or  if  partly  taxed  and  [  *702  ] 
paid(4)  an  order  to  tax  it  cannot  be  obtained  as  of  course, 

(1)  See  Earl  of  Uxbridge,  6  Ves.  425.  (2)  Bignol  v.  Bignol,  11  Ves.  328. 

(3)  If  the  bill  has  been  delivered  this  direction  is  omitted. 

(4)  Glutton  v.  Pardon,  1  T.  &  R.  301. 
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but  must  be  applied  for  upon  a  special  case  of  fraud  or 
improper  charges.(l) 

The  petition  for  this  purpose  in  addition  to  the  usual 
statements  contained  in  a  petition  as  of  course,  must  make 
out  a  case  either  of  fraud  or  of  overcharge.  In  preparing 
the  petition  some  of  the  most  objectionable  charges  should 
be  selected ;  if  possible,  classes  of  items  as  charges  objec- 
tionable upon  any  known  principle  of  taxation,  are  to  be 
preferred,  as  when  a  client  repudiates  the  authority  of  the 
solicitor  to  take  certain  proceedings,  or  when  a  solicitor 
employed  for  many  defendants  jointly,  has  charged  each 
of  them  with  full  fees. 

The  case  must  be  made  out  upon  the  petition,  as  the 
Court  will  not  receive  evidence  that  the  bill  has  been  sub- 
mitted to  the  exparte  taxation  of  a  clerk  in  court,  or  other 
competent  person,  and  that  considerable  deductions  have 
been  made. 

If  a  bill  of  costs  contains  business  both  in  this  court 
and  in  a  court  of  law,  the  order  for  taxation  may  be 
obtained  in  either  court;  if  obtained  in  Chancery,  the 
Master  there  then  requests  the  taxing  officer  at  law  to  tax 
the  charges  relating  to  the  business  in  his  Court  and  e 
converse. 

The  petition  is  presented  and  answered,  and  served 
in  the  manner  of  an  attendable  petition ;  and  on  coming 
on  for  hearing,  is  argued  by  counsel  on  the  merits,  and  if 
the  Court  refer  the  bill,  the  order  is  drawn  up  in  the  usual 
form  unless  otherwise  directed.(2) 

(1)  Langstaffe  v.  Taylor,  14  Ves.  262.    Howell  v.  Edmunds,*  4  Russ.  67. 

(2)  By  2  Geo.  2,  c.  23,  s.  23,  it  is  enacted,  that  upon  application  of  the  party  or  par- 
ties chargeable  by  a  bill  of  fees,  &c.,  or  of  any  other  person  in  that  behalf  authorised, 
unto  the  said  Lord  High  Chancellor,  or  the  Master  of  the  Rolls,  or  unto  any  of  the 
courts  of  law  or  equity,  or  unto  a  judge  or  baron  of  any  of  the  said  courts  respectively, 
in  which  the  business  contained  in  such  bill,  or  the  greatest  part  thereof,  in  amount  or 
value,  shall  have  been  transacted,  and  upon  the  submission  of  the  said  party  or  parties, 
or  such  other  person  authorized  as  aforesaid,  to  pay  the  whole  sum  that  upon  taxation 
of  the  said  bill  shall  appear  to  be  due  to  the  said  attorney  or  solicitor  respectively,  it  shall 
and  may  be  lawful  for  the  said  Lord  High  Chancellor,  the  said  Master  of  the  Rolls,  or 
for  any  of  the  Courts  aforesaid,  or  for  any  judge  or  baron  of  any  of  the  said  Courts  res- 
pectively,  and  they  are  hereby  required  to  refer  the  said  bill,  and  the  said  attorney  or 
solicitor's  demand  thereupon,  although  no  action  or  suit  shall  be  then  depending  in  such 
court  touching  the  same,  to  be  taxed  and  settled  by  the  proper  officer  of  such  Court, 
without  any  money  being  brought  into  the  said  court  for  that  purpose,  and  if  the  said 
attorney  or  solicitor,  or  the  party  or  parties  chargeable  by  such  bill  respectively,  having 
due  notice,  shall  refuse  or  neglect  to  attend  such  taxation,  the  said  officer  may  proceed  to 
tax  the  said  bill  exparte,  pending  which  reference  and  taxation  no  action  shall  be  com- 
menced  or  prosecuted  touching  the  said  demand  :  And,  upon  the  taxation  and  settlement  of 
such  bill  and  demand,  the  said  party  or  parties  shall  forthwith  pay  to  the  said  attorney  or 

»Eng.  Chan,  Reps.  iii.  571. 
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*A11  the  proceedings  at  law  for  the  recovery  of  the 
bill  of  costs  are  stayed  by  the  order  during  the  pend- 
ing of  the  taxation ;  but  where  a  solicitor  died  intes- 
tate pending  the  taxation  of  his  bill,  and  no  steps  had 
been  taken  by  either  party  to  ^proceed  with  the  [  *704  ] 
taxation  for  eight  months,  and  the  administratrix  proceed- 
ed at  law  against  the  client,  she  was  held  not  to  have  been 
guilty  of  a  contempt.(l) 

If  the  solicitor  has  not  delivered  his  bill  of  costs,  the 
order  as  before  explained  calls  upon  him  to  deliver  it 
within  a  given  time ;  a  copy  of  this  order  is  served  per- 
sonally on  the  solicitor,  and  if  he  fails  to  deliver  the  bill, 
he  is  served  with  a  notice  of  motion  that  he  may  deliver 
it  within  four  days  or  stand  committed.  A  copy  of  the 
order  made  on  this  motion  is  personally  served  on  the 
solicitor,  and  on  affidavit  thereof,  it  is  a  motion  of  course 
to  commit  him  to  the  Fleet. 

If  a  bill  has  been  delivered,  the  same  is  left  by  the 
party  acting  for  the  client  in  the  Master's  office,  and 
warrants  on  leaving  and  to  tax  the  same  are  taken  out 
and  served.  The  service  of  these  warrants  need  not  be 
personal,  but  may  be  at  the  office  of  the  solicitor ;  if  he 
has  appeared  by  a  town  agent,  the  service  of  the  warrants 
may  be  on  such  town  agent.(2) 

The  bill  of  costs  is  taxed.  In  proceeding  on  the  taxa- 
tion of  a  solicitor's  bill,  it  is  not  competent  for  the  taxing 
officer  without  order,  in  any  way  to  add  to  the  bill  or  to 
diminish  it  (otherwise  than  by  taxation,)  by  striking  out 
any  part  of  it  unless  such  part  is  objected  to,  because  not 

solicitor  respectively,  or  to  any  person,  by  him  authorized  to  receive  the  same,  that  shall 
be  present  at  the  said  taxation  or  otherwise,  unto  such  other  person  or  persons,  or  in 
such  manner  as  the  respective  courts  aforesaid  shall  direct,  the  whole  sum  that  shall  be 
found  to  be  or  remain  due  thereon,  which  payment  shall  be  a  full  discharge  of  the  said 
bill  and  demand ;  and,  in  default  thereof,  the  said  party  or  parties  shall  be  liable  to  an 
attachment  or  process  of  contempt,  or  to  such  other  proceedings,  at  the  election  of  the 
said  attorney  or  solicitor,  as  such  party  or  parties  was  or  were  before  liable  unto :  And 
if,  upon  the  said  taxation  and  settlement,  it  shall  be  found  that  such  attorney  or  solicitor 
shall  happen  to  have  been  overpaid,  then,  in  such  case,  the  said  attorney  or  solicitor  res- 
pec.tively,  shall  forthwith  refund  and  pay  unto  the  party  or  parties  entitled  thereunto,  or 
to  any  person  by  him,  her,  or  them  authorized  to  receive  the  same,  if  present  at  the 
settling  thereof,  or  otherwise  unto  such  other  person  or  persons,  or  in  such  manner  as 
the  respective  courts  aforesaid  shall  direct,  all  such  money  as  the  said  officer  shall  certify 
to  have  been  so  overpaid  ;  and,  in  default  thereof,  the  said  attorney  or  solicitor  respec- 
tively shall,  in  like  manner,  be  liable  to  an  attachment  or  process  of  contempt,  or  to 
such  other  proceedings  at  the  election  of  the  said  party  or  parties  as  he  would  have  been 
subject  unto  if  this  act  had  not  been  made. 

(1)  Houlditch  v.  Houlditch,  1  Swanst.  58.     Barr  v.  Wio-gins,*  4  Sim.  125. 

(2)  44  N.  O. 

'Eng.  Chan.  Rep.  vi.  64. 
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done  on  behalf  of  the  client  who  is  taxing  the  bill.  If  a 
solicitor  should  be  advised,  that  he  is  entitled  to  make 
considerable  additions  to  his  bill,  he  obtains  an  order  for 
liberty  to  deliver  a  further  bill. 

When  the  taxation  has  been  completed,  the  Master 
proceeds  to  take  an  account  of  the  sums  received  by  the 
solicitor  from  his  client,  or  otherwise,  on  account  of  his 
bill.  If  the  solicitor  does  not  bring  in  this  account, 
[  *705  ]  ^however  small  the  sum  received  may  be,  there 
appears  no  mode  of  procuring  the  account  except  by  exa- 
mining the  solicitor  by  interrogatories,  or  viva  voce.  The 
account  being  taken,  and  the  bill  carefully  cast,  the  Master 
gives  his  certificate  of  the  amount,  which  is  filed,  but  does 
not  require  confirmation. 

Exceptions  do  not  lie  to  a  Master's  report  of  costs, 
nor  can  there  be  a  re-taxation  in  respect  of  mere  quantum, 
but  on  a  special  case  made  by  petition  either  of  irregu- 
larity in  the  proceedings,  or  that  the  Master  in  his 
taxation  acted  upon  a  mistaken  principle,  the  Court  will 
interfere.(l) 

THE  COSTS  OF  THE  TAXATION  OF  A  SOLICITOR'S  BILL. 

By  2  Geo.  2,  c.  23,  s.  23,  the  respective  courts  are 
authorised  to  award  the  costs  of  taxation  to  be  paid  by 
the  parties,  according  to  the  event  of  the  taxation  of  the 
bill,  (that  is  to  say,)  if  the  bill  taxed  be  less  by  a  sixth 
part  than  the  bill  delivered,  then  the  attorney  or  solicitor 
is  to  pay  the  costs  of  the  taxation ;  but  if  it  should  not 
be  less,  the  Court  in  their  discretion  shall  charge  the 
attorney  or  client  in  regard  to  the  reasonableness  or 
unreasonableness  of  such  bill.  Thus  if  a  sixth  be  taxed 
off,  the  solicitor  must  pay  the  costs  of  taxation,(2)  but  if 
less  than  a  sixth,  the  legislature  have  entrusted  the  Court 
with  a  discretion.  In  looking  through  the  cases  cited  by 
Mr.  Beames  on  Costs,(3)  there  appears  no  instance, 
excepting  Ramsden  v.  Hilton,  Beam.  Costs,  298,  of  the 
Court,  having  exercised  the  discretion  of  making  the 
solicitor  pay  the  costs  of  taxation  where  less  than  a  sixth 

(1)  Fenton  v.  Crickett,  3  Madd.  496.    (See  Vol.  II.  p.  386.) 

(2)  In  a  case  where  two  shillings  only  made  the  difference,  the  Court  said  the  act 
was  imperative,  and  ordered  the  solicitor  to  pay  the  costs  of  taxation.  Beam.  Costs,  296. 

(3)  P.  296— 303— The  unintelligible  case  of  Yea  v.  Yea,  as  reported,  cannot  be  quot- 
ed as  an  exception.    See  Beam.  Costs,  297. 
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*has  been  taxed  off  his  bill  as  delivered  ;  and  it  appears  to 
be  the  undisturbed  course  of  the  Court  that  if  less  than  a 
sixth  is  taxed  of  the  solicitor's  bill  of  costs  by  the  Mas- 
ter, that  the  client  is  to  pay  the  costs  of  taxational ) 
Under  special  circumstances,  there  is  no  doubt  that  the 
Court,  upon  a  special  application,  would  make  the  solici- 
tor pay,  although  less  than  a  sixth  was  taxed  off;  but  the 
general  rule  is,  to  grant  the  order  of  course  for  payment  of 
the  costs  of  taxation  to  the  solicitor,  upon  the  simple  alle- 
gation of  less  than  a  sixth  being  taxed  off. 

The  following  exceptions  occur  to  the  general  rule  that 
if  more  than  a  sixth  is  taxed  off,  the  solicitor  pays  the 
costs  of  taxation  :  1st.  If  a  solicitor's  bill  is  taxed  after  the 
solicitor's  death,  his  representatives  will  not  be  ordered  to 
pay  the  costs  of  taxation,  although  more  than  a  sixth  is 
deducted,(2)  but  if  less  than  a  sixth  is  taken  off,  the  client 
pays  the  solicitor's  representative  the  costs  of  taxation. 
2d.  The  assignees  of  a  bankrupt  are  not  under  the  statute 
liable  to  pay  the  costs  of  taxation,  if  more  than  one  sixth 
of  the  bill  of  costs  of  the  solicitor  is  deducted  on  taxa- 
tion.(3)  3rd.  If  the  client;  instead  of  procuring  an  order 
for  the  taxation  of  the  bill,  suffers  an  action  to  be  brought, 
although  it  will  not  prevent  taxation,  yet  if  a  sixth  or 
more  than  a  sixth  is  taxed  off,  the  solicitor  is  not  to  pay 
*the  costs  of  taxation.  In  Jay  v.  Coates,  3  [  *707  ] 
Manning  and  Ryland,  35,  a  solicitor  brought  an  action 
for  his  bill ;  the  party  against  whom  the  action  was 
brought  referred  the  bill  for  taxation ;  more  than  one- 
sixth  was  taxed  off.  The  party  taxing  applied  for  the 
costs  of  the  taxation,  which  was  ordered.  The  solicitor 
applied  to  the  Court  of  King's  Bench  to  discharge  the 
order.  That  Court,  after  consideration,  held  that  as  the 
solicitor  had  brought  his  action  the  statute  did  not  apply, 

(1)  See  Beam.  Costs,  300.  (2)  In  Re  Cole,a  2  S.  &  S.  463. 

(3)  Willasey  v.  Mashiter,1'  3  M.  &  K.  293.— In  Willasey  v.  Mashiter,  heard  at  the 
Rolls,  10th  March,  1834,  MS.  the  defendant's  solicitor  became  a  bankrupt,  his  assignees 
copied  bankrupt's  bill  of  costs  from  his  books  and  delivered  it.  The  defendant  taxed  it 
pursuant  to  the  statute  under  common  order,  and  more  than  one-sixth  was  disallowed. 
The  defendant  petitioned  for  the  costs  of  the  taxation.  The  Master  of  the  Rolls  dismiss- 
ed the  petition  with  costs,  saying,  that  the  assignee  stood  in  the  same  situation  as  an 
executor.  The  petitioner's  counsel  wished  to  show  that  the  Court  had  power  under  the 
general  jurisdiction.  The  Master  of  the  Rolls  said  that  the  defendant  having  obtained 
the  common  order,  and  not  having  brought  the  money  into  Court  had  in  effect  proceed- 
ed  under  the  statute.  See  also  Alsop  v.  Oxford,  1  M.  &  C.  26. 

»Eng.  Chan,  Reps.  i.  546.  blb.  ix,  43, 
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and  discharged  the  order.  The  same  doctrine  is  held  in 
the  Common  Pleas.  4th.  If  the  bill  of  costs  is  reduced 
more  than  one-sixth,  not  by  the  taxation  upon  particular 
items  of  themselves  liable  to  taxation  and  chargeable  to 
the  client,  but  by  the  disallowance  of  the  whole  of  certain 
expenses  as  not  properly  forming  a  part  of  the  bill,  or  as 
not  incurred  for  the  client,  the  solicitor  does  not  pay  the 
costs  of  taxation,  but  he  pays  all  the  extra  costs  incurred  by 
the  introduction  of  these  disallowed  charges  in  his  bill.(l) 

In  Yea  v.  Frere,  14  Ves.  154,  where  less  than  a  sixth 
was  taxed  off,  the  solicitor  was  allowed  the  costs  of  taxa- 
tion, but  was  ordered  to  pay  the  costs  of  several  proceed- 
ings as  useless.  It  is  not  mentioned  what  costs  these 
were  in  the  judgment,  but  in  the  statement  it  appears  there 
were  several  applications  for  the  solicitor  to  deliver  his 
bill.  In  Rigby  v.  Edwards,  5  Madd.  20,  items  not  belong- 
ing to  the  client,  arid  struck  out  of  the  solicitor's  bill,  were 
ordered  to  form  part  of  the  taxation  to  regulate  the  sixth, 
but  this  was  overruled  on  appeal.(2)  This  principle  was 
followed  in  Marshall  v.  Oxford,  5  Sim.  456.a 
[  *708  ]  *The  rules  of  taxation  and  as  to  the  costs  of 
taxation  where  a  sixth  is  taxed  off,  apply  generally  to  a 
solicitor's  bill  in  bankruptcy.(S)  Where  more  than  a 
sixth  was  taken  off  a  solicitor's  bill  in  bankruptcy,  and  he 
brought  an  action  for  the  amount,  the  action  was  stayed 
on  petition,  and  it  was  referred  to  the  Master  to  tax  the 
costs  of  taxation,  and  to  deduct  the  same  from  the  taxed 
costs,  and  the  order  directed  the  balance  to  be  paid  to  the 
solicitor.(4) 

The  order  for  the  costs  of  taxation  may  be  obtained  by 
petition  of  course,  by  either  the  solicitor  or  the  client, 
according  to  whether  less  or  more  than  a  sixth  was  taxed 
off,  upon  a  simple  allegation  of  that  fact. 

TO  ENFORCE  PAYMENT  OF  A  BlLL  OF  COSTS. 

The  Master  having  taxed  the  solicitor's  bill  of  costs, 

(1)  See  cases  cited  in  Beam.  Costs,  385. 

(2)  The  items  struck  out  were  in  respect  of  the  defence  of  a  third  person,  (alleged  to 
be  undertaken  at  the  plaintiff's  request,}  the  solicitor  being  unable  to  prove  employment 
by  the  plaintiff.     See  Beam.  Costs,  382,  and  Pytches  v.  Revett,  Id.  385. 

(3)  Ex  parte  Westell,  3  V.  &  B.  141.    Ex  parte  Hatherway,  2  Madd.  329. 

(4)  Re  Lingard,  4  Madd.  379. 

»Eng.  Chan.  Reps,  vii.  494. 
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and  certified  the  amount,  the  certificate  is  filed,  but  does 
not  require  to  be  confirmed.     If  a  balance  is  due  to  the 
solicitor  he  cannot  enforce  the  payment  thereof  by  sub- 
poena, but   serves  the  client  personally  with  a  copy  of 
the  certificate  of  costs,  showing  the  office  copy,  and  at 
the  same  time  demanding  of  him  the  amount  reported 
due.(l)[a]     The  demand  must  be  made  either  personally 
or  under  a  power  of  attorney.     On  an  affidavit  of  the  per- 
sonal service  of  a  copy  of  the  certificate  of  costs,  and  of 
demand  by  the  solicitor,  or  one  duly  authorised  by  him 
under  power  of  attorney,  and  of  refusal  by  the  client  to 
pay,  the  solicitor  serves  a  notice  of  motion,  that  the  client 
may  pay  the  amount  within  a  given  time.     A  copy  of  this 
order  is  served  personally,  and  a  demand  made ;  and  on 
an  affidavit  of  such  service,  ^demand,  and  of  non-  [  *709  ] 
payment,  the  solicitor  serves  a  notice  of  motion,  of  which 
personal  service  is  necessary,  that  the  client  may  pay  the 
amount  within  four  days  or  stand  committed  ;  and  upon 
an  affidavit  of  personal  service   of  such  an  order,  and 
.demand,  and  non-payment,  the  solicitor  is  entitled  to  an 
order  upon  a  motion  as  of  course,  that  the  client  do  stand 
committed.     This  order  is  drawn  up,  and  a  warrant  of 
committal  signed  by  the  Lord  Chancellor,  which  is  given 
to  the  Deputy  Warden  of  the  Fleet,  who  takes  the  client 
to  the  Fleet. 

If  the  Master  reports  that  the  solicitor  has  been  over- 
paid, the  client  personally  serves  him  with  a  copy  of  the 
order  for  taxation  and  of  the  certificate  of  costs,  and 
demands  payment  of  the  amount  either  personally  or  by 
power  of  attorney,  and  upon  affidavit  thereof  serves  a 
notice  of  motion  for  payment  of  the  amount  within  a 
given  time.  The  order  made  on  such  motion  is  person- 
ally served,  and  a  demand  is  made  either  by  the  client 
or  by  one  under  power  of  attorney,  and  upon  affidavit 
thereof,  and  of  refusal,  the  client  applies  upon  notice  of 
motion,  which  requires  personal  service,  that  the  solicitor 

(1)  In  Murphey  v.  Balderston,  2  Atk.  114,  it  is  laid  down  that  to  bring  a  defendant 
into  contempt  on  an  order  of  taxation,  you  must  leave  a  copy  of  the  order  at  his  house, 
and  the  report  of  the  sum  at  which  the  bill  is  taxed  ;  but  leaving  at  the  house  is  not 
sufficient;  as  to  bring  a  party  into  contempt,  the  service  must  be  personal. 

[a]  According  to  Chancellor  Kent,  it  would  seem,  that  in  New  York,  the  Court  will 
interfere  to  compel  the  payment  of  costs  to  a  solicitor,  where  they  are  to  be  made  charge- 
able  upon  a  fund,  and  where  no  action  at  law  can  be  available.  Matter  of  Southwick,  1 
Johns.  Ch.  Rep.  22. 
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may  pay  the  amount  within  four  days  or  stand  committed, 

and  he  proceeds  to  make  such  order  absolute  in  the  same 

manner  as  if  the  costs  were  due  to  the  solicitor  as  before 

explained.(l) 

[  *710  ]     *lf  the  client  is  a  peer  or  entitled  to  privilege 

of  Parliament,  the  costs  are  enforced  by  sequestration  nisi 

and  absolute. 

In  Stocken  v.  Dawrson,(2)  it  was  decided  by  the  Master 
of  the  Rolls,  on  the  application  of  the  solicitor,  that  if  a 
client  is  ordered  to  pay  the  costs  of  an  application  to  his 
solicitor,  although  no  time  is  limited  by  the  order,  that  the 
solicitor  is  entitled  to  an  order  on  notice  for  the  client  to 
pay  in  four  days,  or  stand  committed,  without  obtaining  a 
previous  order  limiting  a  time. 

The  benefit  of  shortening  the  process  of  contempt 
against  persons  not  parties  to  a  suit,  is  so  apparent,  that 
it  is  to  be  regretted  that  the  above  decision  is  not  consi- 
dered to  be  sanctioned  by  previous  authorities,  and  it 
appears  a  most  desirable  object  that  a  general  order  should 
assimilate  the  process  of  contempt  by  and  against  persons 
not  parties  to  a  suit,  to  that,  enforced  by  and  against  par- 
ties to  a  suit. 

The  necessity  of  limiting  a  time  in  an  order  against 
one  not  a  party,  before  the  order  nisi  for  committal  can 
be  obtained,  was  very  fully  considered  in  Bromhead  v. 
Hunt.  In  that  case  the  plaintiff  obtained  the  usual  order 
for  the  taxation  of  his  solicitor's  bill,  which  directed  that 
upon  the  client  paying  his  solicitor  what  should  appear  to 
be  due  to  him  upon  taxation  of  his  bill,  that  the  solicitor 
should  deliver  to  the  petitioner  upon  oath  all  deeds,  papers, 
&c.  &c.  The  bill  was  taxed  and  paid.  A  copy  of  the 
above  order  was  duly  served  on  the  solicitor  in  December, 
1825,  (before  taxation.)  An  affidavit  was  filed  that  the 
costs  as  taxed  together  with  the  costs  of  taxation  were 

(1)  In  Bowes  v.  Strathmore,  12  Ves.  325,  the  practice  is  stated,  that  in  case  of  a  party, 
the  first  order  should  be  for  payment  of  the  money,  and  afterwards  an  attachment,  and 
upon  the  return  of  the  attachment,  an  habeas  corpus;  but  it  appears  to  have  been 
forgotten  as  the  invariable  practice  of  the  Court,  that  an  attachment  can  issue  only 
where  both  the  person  requiring  it,  and  the  one  against  whom  it  is  to  be  issued,  are 
parties  on  record  ;  now",  although  Bowes  was  a  party,  the  solicitor  was  not,  and  therefore 
was  not  entitled  to  an  attachment.  The  circumstance  of  the  "  Attachment"  being  men- 
tioned  in  the  statute,  and  which  is  the  process  at  law,  appears  to  have  misled  on  this 
point.  The  words  of  the  act  of  parliament  are,  u  that  the  attorney  or  solicitor  shall  be 
liable  to  an  attachment  or  process  of  contempt,  or  to  such  other  proceedings,  at  the  elec- 
tion of  the  said  party,  as  he  would  have  been  subject  unto  if  this  act  had  not  been 
made."  (2)  Heard  April,  1836. 
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paid.  And  another  affidavit  that  the  solicitor  had  been 
served  with  a  true  copy  of  a  letter  of  attorney,  authorising 
the  party  making  the  demand  to  receive  the  deeds  and 
papers,  and  of  demand  and  refusal.  On  this  a  motion 
was  made,  *on  notice  by  the  plaintiff,  that  the  [  *711  ] 
solicitor  might  within  four  days  deliver  to  — ,  upon  oath; 
the  several  papers,  &c.,  and  in  default  that  the  solicitor 
might  stand  committed.  This  notice  not  having  been 
served  personally,  and  being  for  committal,  was  on  the 
22nd  June,  1826,  dismissed  with  costs.  A  similar  notice 
was  then  served  personally,  which  was  dismissed  with 
costs  on  the  4th  July,  1826.  on  the  ground  that  there 
should  have  been  a  prior  order  limiting  the  time  before 
an  order  nisi  for  committal. 

TAXATION  OF  AN  AGENT'S  BILL  AND  LIEN  OF  AGENT. 

The  statute  of  12  Geo.  2,  c.  13,  s.  6,  enacts  that  the 
act  of  the  2  Geo.  2,  c.  23,  "  or  any  clause,  matter,  or 
thing  therein  contained,  shall  not  extend  to  any  bill  of 
fees,  charges,  and  disbursements,  that  are  now,  or  shall 
hereafter  become  due  from  any  attorney  or  solicitor  to 
any  other  attorney  or  solicitor  or  clerk  in  court ;  but  that 
every  such  attorney,  solicitor,  or  clerk  in  court  may  use 
such  remedies  for  the  recovery  of  his  fees,  charges,  and 
disbursements,  against  such  other  attorney,  or  solicitor, 
as  he  might  have  done  before  the  making  of  the  said 
act.(l)  But  although  an  agency  bill  cannot  be  taxed 
under  the  statute,  it  may  under  the  general  jurisdiction. 

An  order  for  the  taxation  of  an  agent's  bill  cannot  be 
obtained  as  of  course  by  a  solicitor,  nor  can  the  rule  for 
bringing  the  amount  of  the  agent's  bill  into  Court  upon 
such  application  be  dispensed  with,  except  under  special 
circumstances.(2) 

An  agent's  bill  need  not  be  signed  or  delivered  before 
the  commencement  of  an  action.(3) 

The  agent  in  town  has  a  lien  upon  the  papers  in  his 
hands  *for  what  is  due  to  him  as  agent  in  the  [  *712  ] 
cause  from  the  solicitor  in  the  country,(4)  if  such  solici- 
tor has  not  been  paid.  In  the  case  last  cited  the  order 

(1)  Beam.  Costs,  305  &  306. 

(2)  Lees  v.  Nuttall,  2  M.  &  K.  284.    Ostle  v.  Christian,  1  T.  &  R.  324. 

(3)  Beam.  Costs,  309.  (4)  Ward  v.  Hepple,  15  Ves.  296. 
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was  made,  "  That  the  defendants  undertaking  to  pay  the 
late  solicitors  in  the  cause  in  the  country  what  should 
appear  to  be  due  upon  taxation,  he  should  deliver  his  bill, 
and  the  agent  in  town  should  be  at  liberty  to  deliver  his 
bill  to  defendants  as  agent  for  that  solicitor,  in  all  busi- 
ness done  by  him  for  the  defendants  as  solicitor  in  this 
cause  or  otherwise,  the  defendants  undertaking  to  pay  the 
agent  what  shall  appear  to  be  due  to  him,  after  deducting 
what  they  have  paid  to  the  solicitor.  The  Master  was 
directed  to  tax  such  bills,  to  take  account  of  money 
advanced,  and  ascertain  the  balance,  if  any,  due  to  the 
agent.  And  it  was  declared  that  the  agent  in  town  had 
a  lien  upon  the  deeds,  papers,  &c.  in  his  hands  for  such 
balance  due  to  him  from  the  late  solicitor  in  the  country, 
and  the  defendants  were  ordered  not  to  pay  the  balance 
or  any  part  thereof  if  found  due  from  them  to  him  without 
the  consent  of  the  agent.  The  defendants  were  ordered, 
pursuant  to  such  their  submission,  to  pay  the  agent  what 
should  appear  to  be  due  to  him  after  deducting  what  they 
had  paid  to  the  late  solicitor  in  the  country,  and  to  pay  to 
that  solicitor  what  should  appear  to  be  due  to  him  after 
the  payments  already  made  to  him,  and  the  payments 
which  they  shall  make  to  the  agent  in  town  in  pursuance 
of  this  order ;  and  thereupon  the  late  solicitor  in  the 
country  was  order  to  deliver  to  the  defendants,  deeds,  &c., 
and  agent  was  ordered  to  deliver  deeds  in  his  custody  to 
defendants,  they  undertaking  to  re-deliver  the  same  in  case 
the  Court  should  at  any  time  order  them  so  to  do,  with 
liberty  for  agent  to  apply  .(1) 

(1)  Ward  v.  Hepple,  15  Ves.  296. 
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